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PREFACE TO THE FOURTH EDITION.

For the present edition, many pages have been re-written,

wholly or in part, and some have been added, with the object

of giving an enlarged statement of the law on the subject

discussed, wherever siich improvement in the text seemed

desirable. The scope of the work has been somewhat

extended by the addition of several new sections of chapters,

dealing with contracts for sale of land (including conditions of

sale) and the usual clauses of conveyances, mortgages, leases,

and settlements, and by other new matter.

The provisions of the Land Transfer Act, 1897, respecting

the devolution of real estate on death, and such decisions

bearing on them as have already been reported, are fully

noticed ; and some remarks are added on the effects, in various

respects, of this very important new law.

Owing to the limited application of the provisions of the

Laud Transfer Acts, 1875 and 1897, relating to the registration

of title, it has been considered advisable to notice this legis-

lation apart from, and subsequently to, the discussion of the

general law of laud ; and, for that purpose. Part Y. has been

added to the work, in the present edition.

The new cases noted in this edition comprise the principal

reported decisions on the various topics discussed in the book,

since the issue of the third edition, and are necessarily

considerable in number.



VI PREFACE TO THE FOURTH EDITION.

Notwithstanding the various alterations and additions

above referred to, the general arrangement of the work

—

which appears to have been found suitable for the needs of

the student, and not inconvenient for purposes of reference

—

remains unaltered.

In this edition, every Act of Parliament that has a short

title is cited in the text by that title, including the year of

enactment, with the addition of the chapter ; and not by cita-

tion of the ordinary regnal reference. The latter, however,

can be ascertained by referring to the table of statutes which

the book contains, where the year of enactment is prefixed to

the regnal reference to each statute. Since the Short Titles

Act, 1896, has given short titles to all the principal Acts, and

authorises their citation for all purposes by those titles, it is

believed that the mode of referring to the statutes, adopted in

this edition, will be found convenient.

II Stone Buildings, Lincoln's Inn,

October, 1904.



EXTRACT FROM PREFACE TO THE

FIRST EDITION.

The object proposed by the author of this work has been to

produce a book that may supply the student with a concise

and systematic exposition of the present law relating to the

rights of private persons in land, and which the practitioner

may find serviceable, for occasional reference, as a succinct

statement of the leading rules, and a guide to the most

important authorities, on the subject.

In the selection of cases for citation, preference has been

given to recent decisions ; earlier authorities being referred to,

however, where necessary. Numerous references have been

made to standard treatises on particular topics, in which all,

or most, of the cases on the points considered are collected

;

and the writer desires to express his obligations to the authors

and editors of those works. The leading treatises on the

subject generally—Coke upon Littleton, the second volume

of Blackstone's Commentaries, Cruise's Digest, the works of

Preston on Abstracts and Conveyancing, Burton's Compendium,

&c.—are also frequently referred to.

II Stone Buildings, Lincoln's Inn.

January 26, 188S.
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THE

LAW OF PROPERTY IN LAND,

ETC.

INTRODUCTORY CHAPTER.

Rights of Property in Land.—The branch of the Law of Pro-

perty, or Law relating to Things, which is the subject of the

present work, comprises the rules by which private rights, or

rights of property, in land are prescribed.

Rights of property in land may be divided, according to Two classes of.

their scope, into two principal classes ; the one consisting of

the different groups of rights that constitute the several

modes of Ownership ; the other comprising Rights inferior to

Ownership.

Ownership.—Ownership of land consists, in every case, of a (l) Owner-

group of rights relating to the possession and use of the land, ^'^'P-

as the subject of immediate or future enjoyment, and its

transfer (a). These rights differ as regards their duration in

point of time ; the owner's powers of using and dealing with

the land, when the ownership is accompanied by physical pos-

session ; his powers in cases where the ownership does not

include immediate possession of the land, and the events in

which, in such cases, he will become entitled to possession ; and
the consequences of joint ownership. The several estates, or

degrees of ownership of land, described hereafter (Ch. II. Pt. I.),

represent, primarily, the first of the above distinctions ; and the

varieties of estates, or modes of ownership of land, afterwards

discussed (Chs. III.-V. Pt. I.), are based on the other distinctions

above adverted to. Another division of rights of ownership of

land, which may apply to any of the estates, or varieties of estates,

above referred to, is that of legal ownership and equitable

ownership, which is dealt with in a later chapter (VI. Pt. I.).

(a) See per Cave, J., in Metropolitan Ry. Co. v. Fowler, 60 L. J. Q. B. 518 ; 64

L. T. 662.

A
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(2) Rights Eights inferior to Ownership.—This class includes every

ownership.
I'igbt of property whereby a person is entitled to deal, to a

limited extent, with land of which another is ownei', or to

derive some particular benefit from such land. A right of this

kind consists, therefore, of some portion of the several rights

that are comprised in ownership ; and the owner's powers of

dealing with the land remain unimpaired, except to the extent

to which they are affected by the competing right. The rights

included in this class are considered hereafter in the chapters

(VII.-XII. Pt. II.) succeeding those relating to rights of owner-
ship, or estates, in land.

Meanings of. Property,—The word property is used, as a legal term,

in different senses, being applied both to rights of property and
to things regarded as the subjects of such rights. As applied

to rights, 'property' usually means ownership; though the

word is occasionally used to denote a right of property of any
kind, and sometimes as meaning an aggregate or mass of

rights of property vested in a single person {li).

Legalmeaning Land.—Land, as a subject of ownership, is, in general, pre-

sumed to include—in addition to the surface of the soil—all

buildings or structures of a permanent kind erected in or upon
it ; and (except as presently mentioned) all trees and plants

growing in the soil, and all other things permanently affixed

to it, or to buildings or structures upon it, of the kind last

mentioned; also things embedded in it (c); and the space

above, and the earth below, the area of the surface, including

all mines and minerals. The rule of law on this point is ex-

pressed in the maxims qiiidquid plantatur solo, solo cedit, and
cujiis est solum, ejus est ttsque ad ccehcm et ad inferos [d). And
accretions to the surface of the soil, whether by natural or

artificial means—as sand drifted by the wind, permanent mounds
or banks formed by deposit of earth or refuse mineral substances

on land, or manure spread on land—presumptively form part of

the soil (c).

Qualified The legal meaning of the word land may, however, be
riieanings of

qualified in a deed or other instrument, by the context ; as

(b) See per Chitty, J., in He Earnshaw- Wall, 1894, 3 Ch. ir)G, 157 ; 2 Bl.

Coram. 16 ; also the definitions of property in the Conveyancing Acts, 1881

(c. 41, s. 2), and 1882 (c. 39, s. 1).

(c) Co. Litt. 4 a; 2 Bl. Coram. 17, 18; Dcardcn v. Evans, 5 M. & W. 11
;

Eludes V. Briyg Gas Co., 33 Ch. D. 562 ; 55 L. J. Ch. 734 ; 55 L. T. 831.

{d) Broom, Legal Maxims, 300, 305; Corhett v. Hill, L. R. 9 Eq. 071, 39

L. J. Ch. 547 ; Laybourn v. Gridley, 1892, 2 Cii. 53, (51 L. J. Ch. 35-J ; Keyse v.

Powell, 2 E. & B. 132.

(c) Blewitt V, Treqonniwj. 3 A. & E. 554; Boiliau v. JLatk, 1898, 2 Ch. 301,

G7 L. J. Ch. 529, 78 L. T. C22 ; 1 Wms. Exors. G43.
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where tlie word is used as opposed to buildings (/). And the
surface and subsoil, or part of the subsoil, {ij) of land may be
the subjects of separate ownerships ; as where land is granted
with an exception of the mines therein, or the mines are granted
separately from the surface of the land—in which cases, the

owner of the mines is also owner of the space created by the

removal of the minerals (//) ; his interest not being limited to

the taking of the minerals in the land, which is a different right

of property (p. 249). So also, a single floor or chamber in a

house may be granted apart from, or may be excepted fi'om a

grant of, the rest of the house and the land on which it stands

In certain cases, also, the general presumption as to the legal Implied

meaning of the word land is subject to implied qualifications as q'i:»Iifications

regards the ownership of mines and minerals, growing timber, ^* '^~

growing vegetable products of the kinds called emblements, and
fixtures.

Mines of gold and silver in the land of a subject belong to (1) Mines and

the Crown, as 'royal mines,' by prerogative. At common law, °"'^*^ '

whenever the ore obtained from a mine contained gold or silver

worth extracting, the mine was a royal mine ; and all gold and
silver in any mine belonged to the Crown {j). But with re-

spect to mines worked for copper, tin, iron, or lead, the rights

of the Crown have been limited by statute to au option of

taking the ores with gold or silver in them, at certain prices (/c).

Minerals in land of copyhold tenure do not belong to the copy-

hold owner, but are vested in the lord of the manor (p. 21).

And the lord of the manor may have a statutory right to the

minerals in laud the tenure of which has been converted from
copyhold into freehold, by statutory enfranchisement (p. 27).

And he niay be entitled to the minerals in land of freehold

tenure, under a local custom, as in Cornwall (l). On the pur-

chase of land under statutory powers, for railways or water-

works, the purchasers do not acquire the minerals under the

land, unless by express stipulation {m); though it seems they

(/) Ewer V. Hayden, Cio. Eliz. 476, G58 ; Re Portal and Lamb, ?>Q Cli. D. 50,

i)4 L. J. Ch. 1012, 53 L. T. 650.

(g) See Metropolitan Ry. Co. v. Po^der, 1892, 1 Q. B. 16o, 61 L. J. Q. B. 198.

(A) Eardley v. Granville, 3 Ch. D. 826, 45 L. J. Ch. 669, 34 L. T. 609;
Ramsay v. Blair, 1 A. C. 701.

(i) Co. Litt. 48 b ; Shep. Touch. 20G ; Rtilly v. Booth, 44 Ch. D. 12, 62 L. T.

378.

0') 1 Bl. Comm. 294; Case of Mines (1568), Plowd. 310; Attorney-General v.

Morgan, 1891, 1 Ch. 432, 60 L. J. Ch. 126 ; 64 L. T. 403.

(k) 1 W. & M. c. 30 ; 5 W. & M. c. 6.

{I) Curtis V. Daniel, 10 East 273 ; Bainbridge on Mines, Ch. vi., vii. ; 5th ed.

(m) Rally. Clauses Consolidation Act, 1845, c. 20, s. 77; Waterworks
Clauses Consol. Act, 1847, c. 17, s. 18; Errinqton v. Mit. Dist. Ry. Co., 19 Ch.

D. 559, 51 L. J. Ch. 305, 46 L. T. 443; cf. Gt. Westn. Ry. Co. v. Blades, 1901,

2 Ch. 624, 70 L. J. Ch. 847, 85 L. T. 308.
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are owners of the space created by the removal of the

minerals (?().

(-2) Timber; Timber in land of copyhold tenure belono^s, like minerals,

to the lord of the manor, as ag-ainst the copyhold owner (p. 22).

(8) Einble- Emblements growing on laud, and cultivated by, and at the

cost of, the owner in possession, are, in several cases, deemed to

be chattels, on the termination of the owner's estate, or his death

intestate ; and accordingly belong to him or his personal repre-

sentatives, as against the owner succeeding to the possession of

the land (see pp. 42, 44, 57). Emblements are vegetable pro-

ducts or crops produced by agricultural labour, within the year

in which that labour is bestowed. They are sometimes called

fructus industriales, as distinguished from crops that are not

so produced—of which grass, clover, and fruits of trees in

orchards, are examples (o).

(1) Fixtures. The early common law admitted no exception to the general

rule that things affixed to the soil of land, or to buildings

thereon, become thereby part of the laud (p). In later times,

however, the rule was relaxed, by means of judicial decisions,

in favour of owners of estates for limited periods, who, under
the early law, could not remove fixtures which they had
annexed ; and further changes have been made for the benefit

of owners of such estates in agricultural land, by modern legis-

lation (see pp. 58, 77). But subject to these special relaxa-

tions, the original rule of the common law still applies to all

fixtures (q).

What are Fixtures, in the usual legal sense, are personal chattels
fixtures. annexed to buildings or land, for purposes of trade, agriculture,

or household convenience or ornament; being things of an

accessory character merely, and not such as constitute an
essential part of the subject to which they are attached, as the

walls or floors of a building. Fixtures include such things as

fixed machinery, boilers, and pipes, in a factory
;
glass-houses

of a florist or market gardener, and trees and plants planted

for the purposes of his trade ; stoves, grates, coppers, pumps,
bells and bell-fittings, gas or electrical fittings, locks, fixed shelves

and cupboards, and the like, in a house or other building ; and
things annexed for permanent ornament of a house (r). Phy-

(n) Per Jessel, M. R., in Met. Dist. It. Co. v. Cosh, 13 Ch. D. 607, 614; 49

L. J- Ch. 277, 42 L. T. 7.'^.

(o) Co. Litt. 55 b; 2 El. Comm. 12:}; 1 Wrus. Exors. 621-024, Graves v.

Weld, 5 Barn. & Ad. 105.

[p) Hc7-lalcenden''s Case, Rep. pt. 4, 64 ; Co. Litt. 53 a.

[q) See Amos & Ferrard on Fixtures, Introd. and Chs. ii.-iv., 3rd ed. ; 1

Wms. Exors. 640, 643 et seq. ; Eiwes v. Mawe, 3 East 38 ; S. C, and notes

thereto, 2 S. L. C, 189 ; Fisher v. Dixon, 12 CI. & Fin. 312.

(r) See authorities sup. n (q) ; D^Eyncourt v. Gregory, L. R. 3 Eq. 382, 36

L.J. Ch, 107, 15 W. 11. 186; Mears v. Callendar, 190l', 2 Ch. 388; 70 L. J.

Ch. 621 ; 84 L. T. 618.
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sical annexation of an article to land or buildings does not,

however, necessarily make the article a fixture in the legal

sense. Whether the annexation has that effect, depends on
the intention with which it has been made, as evinced by the

mode and object of the annexation (s). Carpets nailed to

floors, or pictures or mirrors to walls, for instance, are not

deemed fixtures ; and the same has been held with respect to

tapestry stretched on frames fastened to walls, and hangings

fastened up for ornament ; for the annexation, in such cases, is

merely for the necessary or proper use of the articles (t). On
the other hand, an article may be a fixture without annexation

to land or a building, otherwise than by the article resting

thereon, if it is intended to be a permanent addition to the

land or building on which it stands (u). And the movable
thing which is essential to the use of a fixture—as the key of a

lock, or the driving band of fixed machinery—constitutes part

of the fixture (r).

Chattels Subject to Land. Law.

—

Money.—Money which is lu what cases,

to be applied b}^ trustees in the purchase of land, pursuant to

the terms of their trust, is in equity regarded, for most pur-

poses, as already converted into land ; or, in other words, is

subject to the law applicable to land (p. 143). And the

purchase-money of laud sold under statutory powers, or pur-

chased in pursuance of statutory powers (pp. 61, 71, 143, 144),

or produced by sale of land belonging to an infant or insane

person (pp. 40:2, 465), is, in some circumstances, governed by
the rules which applied to the land before its sale.

Title-deeds.—As a general rule, every person who has an General rule

interest in land has a corresponding right of property in the ''"^ *^o "s^*^ t"

deeds and other documents that constitute the evidence of the

title to his interest in the land. The application of this rule,

and the qualifications to which it is subject, when the title-

deeds (as such deeds and documents are usually called) relate

to lands of different owners, are noticed in later chapters.

(s) Hollavd V. Hodfison, L. R. 7 C. P. 328, 335 ; 41 L. J. C. P. 146 ; 26 L. T.

709; Rnjnolds v. Ashby <i- Son, Ld., 1903, 1 K. B. 87, 72 L. J. K. B. 51, 87
L. T. UOyllohson v. Gorringe, 1897, 1 Ch. 182 ; 66 L. J. Ch. 114; 75 L. T.

610 ; Lyon tfc Co. v. London City and Midland Banl; 1903, 2 K. B. 8"), 72 L. J.

K, B. 465, 88 L. T. 392.

(t) D'Eyncourt v. Grcqoru, sup. n. (q) ; He dc Falhe, Ward v. Taylor, 1901,

1 Cli. 523; S. C. nom. Leigh v. Taylor, 1902, A. C. 157, 71 L. J. Ch. 272, 86
L. T. 239.

{«) Holland V. Hodgson, supra n. (s) ; IfEipiconrt v. Grcf/ori/, .^upra n. {q) ;

Monti V. Barnes, 1901, 1 K. B. 205 ; 70 L. J. K. B. 225 ; 83 L. T' 619.

(v) Liford's Ccsc, Rep. pt. 11, 50; Lonr/bottom v. Berry, L. R. 5 Q. B. 123, 39

L. J. Q. B. 37, 22 L. 'J\ 885 ; .'<hcfi(ld Building Sac. v. Harrison, 15 Q. B. D.

358 ; 54 L. J. Q. B. 15 : 51 L. T. G'49.
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Deed-box. —A box Or chest, iu which tith>deecls are usually kept, is held

in law to be accessory to the title-deeds, and passes with

them (vv).

Oiiginal Heirlooms.—An heiilooin, in the original sense of the term,
meaning of.

^yg^g ^ movable thing which, by special custom, was owned by

virtue of the ownership of certain land, and, on the death of

the owner of the land, passed therewith to the next succeeding

owner ; at least, if the owner (having the absolute owuershi]))

had not disposed of it in his lifetime. Heirlooms, in this sense,

are not met with at the present day. The rides applicable to

them extend, however, to monuments or tombstones in churches,

and to armour, pennons, &c., set up in churches (?t-).

In modern The term heirlooms is now used, in practice, to denote family

plate, pictures, household furniture, &c., where such articles

are vested in trustees, in order that they may accompany the

ownership and possession, for the time being, of a house (p. oGl).

Division of Real and Personal Property.

—

Application of this Distinc-
law of pro-

^i^^^ ^^ 2;rti'.; of Lund.—The English law of property is divided
^'^' ^'

into two main branches—the Law of Ileal Property, and the

Real

;

Law of Personal Property. The law of real property is based

on the feudal law, as established in England after the Norman
Conquest. The feudal law was applicable only to land and

other immovable things, and to a few other objects that had

some relation to land ; hence, interests iu land, and in those

chattels, above referred to, which are subject to the law of

land, are regulated, chiefly, by the law of real property (r).

Personal. The law of personal property has nothing in common with

the feudal law—its rules having been derived from other

sources, chiefly the Eoman Civil Law and the customs of

merchants (,''). Interests in movable things, other than the

above-mentioned chattels subject to the law of laud, are

governed by the law of personal property, exclusively. The

law of personal property also applies, in some respects—par-

ticularly as regards any right of succession on the owner's death

—to the following interests in land and in the chattels last

mentioned.

Chattels real. Estates for terms of years (including yearly tenancies), and

estates at will, are thus governed by the law of personal pro-

perty. In the language of the common law, these interests are

called chattel interests, or chattels real ; since, while, in some

(vv) Shep. Touch. 4G9 ; 1 Wms. Exors. 636.

(w) Co. Litt. 18 b, 185 b ; Corveii's Case, Rep. pt. 12, 105 ; 2 Bl. Comm. 427,

429 ; 1 Wms. Exors. (;33-635.

(x) See Butler's note to Co. Litt. 191, a, ii. 2; Smith's (J. W.) Mercantile

Law, Introduction.
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respects, they are subject, like chattels, to tlie law of personal

property, they nevertheless 'concern the realty ' (//), or, in

other words, are interests which, in other respects, are

governed by the law of real property.—Certain rights, also,

of possession and receipt of profits of land for the purpose of

raising money (see pp. 214, 2o9) are included among chattels

real (z).

In the early feudal law, a chattel real was not such a right Origin of.

of property as enabled the holder, if he was dispossessed by a

third person, to recover possession by legal process. It was,

in fact, merely a right ex contractu as between the holder and

the feudal owner, by virtue of which the former had a right to

the possession of the land as against the latter. Accordingly,

on the death of the holder, the riglit devolved, like other rights

under contracts, as personal property of the holder. But in

the reign of Henry III., a remedy was introduced which, as

subsequently extended, enabled the holder to recover possession

of the land from any person by whom he had been wrongfully

dispossessed ; and, after this, chattels real came to be regarded

as rights of property belonging to the class of estates, or rights

of ownership. The earlier law continued, however, to regulate

their devolution on the death of the holder. They thus fell, to

some extent, under the law of personal property, and have so

remained to the present day {a).

By the operation of rules of equity, the interest of a Land, where

creditor in land of his debtor, by virtue of a mortgage of, or personalty in

charge upon, the land in the creditor's favour, passes on his
*^'^'"''^-

death as his personal property (p. 195) ; and the interest of a

person in laud which is subject to a trust or direction for

its sale, and for payment of the proceeds of the sale to that

person, is governed, in most respects, by the law of personal

property (p. 1 13).

Under the Partnership Act, 1800 (c. 39), s. 22, and, pre- Partnership

viously to that Act, by rules of equity, land belonging to land, when

partners in trade and included in the effects of the partner- P'^'so"'^ ^y-

ship, which, by the common law, would be realty, is personal

estate as between the partners and their representatives, unless

the partners have otherwise agreed.

The interest of a person in land held by him during the Estate for

life of another is, in certain events, treated as his personal another's life,

property, under the Wills Act, 1837 (c. 26), s. G, in case of J^^P^''

his death intestate (see p. 59).

DistAnctions between Real and Personal Property Law.—The

[y) Co. Litt. 118 b.

[z) Co. Litt. 42 a ; Barton, §§ 866-868.

[a) See Biacton, L. ii. c. 9, f. 27; L. iv. c. MG, f. 220, cited in Digbj, Hist.

L. R. P. 177-180 ; Litt. s. 740 ; 2 Bl. Comm. 141, 142.
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distinctions between the rules of the law of real property and

those of the law of personal property are dealt with, so far as

they concern the law of land, in later chapters. JNlan}^ former

distinctions have disappeared, as the result of statutory amend-

ments of the law. The feudal law of tenure is still, however,

in a modernised form, the basis of the law of real property.

Of the other remaining distinctions between the two branches

of the law of property, those relating to title and formalities

on transfer of ownership and other interests, succession on

intestacy, and the application of the assets of a deceased

person in discharge of his debts, are, perhaps, the most
important.

Meaning.s of

terms.
Thing-i Real or Personal.—The subjects of the law of

property are sometimes described, generally—in accordance

with the division of the law of property into real and per-

sonal—as ' things real ' and ' things personal,' or (more com-
monly) as 'real property' and 'personal property,' 'real

estate ' and ' personal estate,' ' realty ' and ' personalty ' ; and
the same terms are also used to denote, generally, rights of

property, according to the above division. The words real

and personal were not generally used as technical terms in

the law of property till long after the distinction which they

denote was fully established. They seem to have been bor-

rowed from the names of legal remedies— ' real actions,' in

which the title to land was determined, and ' personal actions,'

in which pecuniary damages were claimed {h).

Tenements and Herediia.ments.—The technical terms 'tene-

ment ' and ' hereditament ' are commonly iised to denote sub-

jects of the law of property in land, and rights of property

therein. ^
Tenement. Tenement, in a popular sense, means a house or other

building ; and it is frequently so used as a legal term (r).

In its technical sense, however, it has a much wider meaning-,

and applies both to things and to rights therein. As meaning
a thing, a tenement is any object to which the feudal law of

tenure was applicable, or, in other words, any object belonging

to the class of things real. Land, therefore, is a tenement in

all cases where it is a subject of the law of real property {d).

As denoting a right, tenement includes any interest, whether

(6) Co. Litt. 118 b; 2 Bl. Comm. 16, 384.

(c) 2 Bl. Comm. IG; Burton, § 3, n. See Dashwood v. Aylcs, 16 Q. B. D.

295, 55 L. J. Q. B. 8, Sii L. T. 588 ; Minijie v. Bancjer, 16 Q. 15. D. 302, 55 L. J.

Q. B. 10, 53 J.. T. 5<J0.

(d) Co. Litt. G a; Ikirton, § 3.
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ownership or a right inferior to ownership, recognised by the

law of real property (e).

The word hereditament also applies both to things and to Heredita-

rights. As applied to things, a liereditament is any object ""^"'^•

governed by the law relating to land, whether it belong to the

class of things real or be the siibject of a chattel interest.

Land, as the subject-matter of an interest given by the law

of real property, is a hereditament as well as a tenement

;

while land, as the subject of a tenancy for a term of years

is a hereditament, though (since a term of 3'ears is a chattel

real) it is not a tenement (/). As denoting a right, heredita-

ment includes any interest recognised by the law relating to

laud, whether the interest be real estate or a chattel real;

except where the word is evidently used as meaning an in-

terest of the former kind only.

Hereditaments are commonly said to be either corporeal Corporeal and

or incorporeal. According to the explanation usually given incorporeal.

of these terms, corporeal hereditaments are such permanent
tangible objects as are included in the word land, while in-

corporeal hereditaments consist of such rights of property in

things real as do not involve the possession of land (g).

But if the division of hereditaments into corporeal and in-

corporeal be taken to refer to different classes of rights

—

which would seem to be the true distinction—then, a corporeal

hereditament is any right of property which entitles the

person in whom it is vested to the possession of land, and
an incorporeal hereditament is any right of property under
the law relating to land, which does not include possession

of the land. The distinction, as thus expressed, was, in the

early law, of some importance ; since rights to the possession

of land were transferable by delivery of such possession, while
rights not involving possession of land were transferable by
deed of grant. Corporeal hereditaments were therefore said

to 'lie in livery,' while incorporeal hereditaments were said

to 'lie in grant ' (A). This distinction, however, is not now
of practical importance ; for, in modern law, corporeal as well

as incorporeal hereditaments are transferable without actual

delivery of possession (see p. 320).

(c) Co. Litt. a a, 19 b, 20 a
; 2 lil. Comm. 17; 15urton, «§ I], 4; 1 Prest.,

Estates, 10.

(/) Co. Litt. G a ; 2 Bl. Comm. 17 ; Burton, § o ; 1 Brest., Estates, 11-13

;

Shep. Touch. 91 ; 8 Davidson, Conv. 560 n. (o) ; Afoor v. Denn, 2 P.os. & Piil.

247, 251 ; Tomkins v. Jones, 22 Q. 15. D. 599, 58 L. J. Q. V,. 222, (10 L. T. 989
;

-
Mttropolitan Ry. Co. v. Fotchr, 1893, A. C. 416 ; G2 L. J. Q. B. 553 ; G9 L. T.

390.

(g) Co. Litt. 6 a ; 2 Bl. Comm. 17, 20.

(A) Co. Litt. 9 a.
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Arrangement of Topics.—The topics included in the sub-

ject of the present work are treated of, in the following

chapters, under the five heads of (1) Rights of Ownership
;

(2) Hights Inferior to Ownership; (3) Transfer of Rights of

Property in Laud
; (4) Legal Capacity with Reference to

Rights of Property in Land ; and (5) Registration of Title to

Land under the Laud Transfer Acts, 1875 and 1897.



PAET I.

IJIGHTS OF OWNERSHIP.

CHAPTER I.

TENURE.

Feudal Principles.—The feudal law of property, or ' feudal The feuHul

system,' as established in England under the Norman kings, system.

was based on the principle that the land of every subject of

the Crown was held by him of (that is, under or by virtue

of a grant made by) a superior owner, who, in his relation

to the landholder, was called the lord, and to whom the land-

holder was bound to render services by way of return for his

enjoyment of the land. The king was the supreme lord, by
whose grant all the land in the kingdom was deemed to have
been acquii-ed, and of whom, therefore, all land was held—either

immediately, where no person was interposed as lord between
the Crown and the landholder, or mediately, where the land

was held of an intermediate lord, who himself held, either

mediately or immediately, of the Crown. The interest of

the landholder never amounted to absolute ownership ; for, in

every case, the lord retained a higher degree of ownership
in the land, by virtue of which he was entitled to the services

of the landholder, and resumed the possession of the land on
the termination of the landholder's interest. The king alone,

as being the ultimate and sujjreme lord, had the absolute

ownership of the land.

The landholder under this system was styled the 'tenant.' Tenant.

The duties which he owed to his lord—or, in a wider sense,

the relation existing between liim and his lord—constituted

the 'tenure' of the land. The king, as being the supreme Tenniv.

lord, was styled 'lord paramount.' A tenant holding im- Lmd para-

niediately of the king was called "tenant in eapifc' One who '»^"'>"t-

granted his land to be held of himself became a ' mesne,' or "^"'^ '"

middle, lord ; being a lord with respect to the tenant to whom Mesne lord.

he had granted the land, but a tenant with respect to the

king or other lord under whom he himself held ; while the
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tenant.

Feudal rules

in modern
law.

Varieties of

tenure

:

ancient,

Tenant para- tenant iu possession, holding of a mesne lord, was styled
vail, or terre

' tenant i)aravail ' or ' terra tenant ' (a).

The foregoing feudal rules are still recognised as fundamental

maxims of the law of real property, though in modern law they

retain but little of their early importance. Most of the feudal

terms above mentioned have fallen into disuse ; but the words

tenant and tenure are still used in their oi'iginal senses.

Tenures of land were anciently divided, according to the

nature of the tenant's services, into the two classes of free

tenure and base tenure. Free, or (as it was afterwards

called) ' freehold ' tenure, was the holding of land by free ser-

vices ; that is, such as a freeman might fith" perform. Base

tenure, or 'tenure in villeinage,' was the holding of land by
base, or non-free, services ; being such as were fit only for

persons of servile condition (h). It eventually became the

tenure known as copyhold.

The division of tenures into freehold and copyhold obtains

in the modern law of real property. The subject of tenure may
therefore be considered, first, with reference to freehold tenure,

and, secondly, with reference to copyhold tenure.

modern.

Kuiyht-
service.

abolition of.

Free socage.

I'Istates.

Freehold Tenure.

—

Knif/hf -service.— Free ^S'occftje.— Free-

hold tenure, of land held by laymen, was originally of two prin-

cipal kinds, namely, ' knight-service '—also called military

tenure, or tenure in chivalry—and ' free socage
;

' a distinc-

tion based mainly on differences in the services due from

the tenants. In the tenure by knight-service, the tenant held

his land by military service, or by payment of a pecuniary

composition (called escuage) in lieu thereof. This variety

of freehold tenure was abolished by the statute 12 Charles

II. c. 24: (IGGO), whereby all tenures of lands in the hands

of laymen—except copyhold tenure, and the honorary services

of grand serjeauty (a variety of tenure hereafter mentioned)

—

were converted into free socage.

Free socage (or ' free and common socage ') was a tenure

of land by some certain service other than military service—as

the payment of a pecuniary rent, or an agricultural service ;
or

by fealty without any other service (c). This tenure, as sim-

plified by the above statute of Charles II., is the ordinary free-

hold tenure of the modern law ; and since the abolition of the

tenure of knight-service, it has usually been called freehold

tenure, simply.

Estates in Land of Freehold Tenure.—Seisin.—The estate of

(a) Co. Litt. 1 a, 1 b ; 2 Bl. Comm. 53, 59, 60.

(b) 2 Bl. Coram, fil, citing Bracton, 1, 4, c. 28, f. 207.

(c) Litt. ss, 117, 118, 111); 2 Bl. Comm. 79.
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a tenant of land of freeliold tenure may be any one of the several
degrees of ownership defined in the next chapter. As there
mentioned, the highest of these degrees of ownership is the in-
heritable interest called the estate in fee simple ; and next in
extent to that estate are inheritable interests styled estate tail

and base fee
; and inferior to the foregoing is the" estate for life.

To these estates alone the feudal rules of tenure were applicable.
All other estates in land are chattel interests (pp. 33, 34).

The possession of land, according to feudal principles, by Seisin.

the tenant of an estate in fee, simple or base, or in tail, or for
life, holding by freehold tenure, is technically termed seisin (d).

Siihinfeudaiion.-— Statute Quia Emftorcs.— Originally, the Subinfeuda-
tenant of an estate in fee simple might grant an estate in fee *'"">

simple to be held of him as mesne lord. This was called
subinfeudation. Being prejudicial to the interests of the
superior lords—who lost thereby certain advantages to which
only the immediate lord of the tenant in possession was
entitled—subinfeudation was abolished by the statute 18
Edward I. c. 1 (1290), commonly called the statute ^/a'a abolished by
Ew/ptores. This statute, while it declared that from thence- statute Quia

forth it should be lawful for every free man to sell at his own ^"'-P'^''"-

pleasure his lands and tenements, or any part of them, enacted,
in effect, that the alienee should hold the same lands or tene-
ments of the chief lord of the fee, by such services and customs
as his alienor held before

; and that, in the case of a sale of
part only of such lands or tenements, the alienee should hold
that part of the chief lord, and should be charged with a
proportionate part of the services. It also enacted that its

provisions should apply only to lauds held in fee simple.
In consequence of this statute, every tenant in fee simple its effect,

holds of the same lordship of which the land was held when
the statute was passed ; that is, either of the successor of the
mesne lord of whom it was then held, or (where no mesne
lordship can be shown to exist) of the Crown. At the present
day, a mesne lordship is met with only where the land is held
of a lord of a manor ; though the existence of such a lordship,
as a seignory in gross, that is, apart from other manorial rights,
is theoretically possible.

Since the application of the statute Quia Emptorcs is ex- Tenure of

pressly limited to lands held in fee simple, its provisions extend "tl>er estate.s.

only to alienations of the whole fee simple. But if the owner
of an estate less than the fee simple transfers the whole of his
estate or interest in the land to another, the grantee will in
that case, also, hold of the same lord of whom the grantor held
(e). If, however, the owner of an estate in fee smple, or of

(d) Co. Litt. 153 a.

(e) Litt. s. 215; Burton, § 1001.
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Teuure of

estate in fee

simple ;

fealty,

suit of court,

<Hiit-rent,

relief.

lieriot,

fines on
rdienatiun.

any less estate, grants an estate of less extent than his own,

the grantee holds directly of the grantor. The latter retains

his former estate in the land, as owner thereof in expectancy,

subject to the estate which he has granted (p. 94).

Modern Freehold Tcnnre.—At the present day, an estate in

fee simple, of the ordinary freehold tenure, is generally held

free from all feudal services or liabilities. The duty of taking

an oath of fealty to the lord, if required; and suit. of court,

or attendance at the Court baron of the manor, where the land

is held of a lord of a manor (p. 17), are ancient burdens of

tenure which have never been expressly abolished (/) ; but the

first is obsolete, and the latter is rarely required. Sometimes,

however, a trifling annual rent, called a quit-rent, as being-

rendered in lieu of other services, is payable by the tenant to

the lord ; and, in such case, a further sum, equal to one year's

quit-i-ent, and called a relief, is payable to the lord when the

land descends to an heir (r/). And, as a special service incident

to manorial land, a 'heriot' may be due, on the death of the

tenant, to the lord of the manor of whom the land is held
;

though this is of rare occurrence in the case of land of freehold

tenure. A heriot consists of the deceased tenant's best beast,

or other best personal chattel. In some manors, a composition

in money is payable in lieu of a heriot (h). A quit-rent or

heriot, due to a mesne lord as a service incident to freehold

tenure of an estate in fee simple, must have had its origin prior

to the statute Quia Urnptores (i). It has been held, however,

that a heriot may be due, in respect of such an estate, by special

custom, as distinguished from heriot service (k).

A custom that a fine shall be paid to tlie lord of a manor,

on alienation of an estate in fee simple in land of the manor, of

freehold tenure, has been held to be invalid, as being incon-

sistent with the statute Quia Emptores, and a statute of 8 Edw.

II. [l). It may be, however, that such a fine might be lawfully

due as a special service of the tenure of the estate, if its origin

were prior to the statute Quia Emptores. The statute 12 Ch.

II. c. 24, abolished the Crown's rights to fines on alienation by

tenants in chief, but expressly preserved the rights of other

lords to such fines (s. G) {m).

(/) 2 Bl. Comm. 86; Burton, § 1027.

(</) 2 Bl. Comm. 42, 86, 87 ; Burton, s. 1010.

(h) Scriv. Cop. 244, 263 : per Wills, J. in Western v. Bailey, 1896, 2 Q. B.

238, 66 L. J. Q. B. 48, 45 W. R. 115.

(i) Edimrds v. Moscley, Willes, 192.

[k) JJamerell v. Prothcroc, 10 Q. B. 20.

(l) Merttem v. Hill, 1901, 1 Ch. 842, 857, 70 L. J. Ch. 489, 84 L. T.

260; see this case as to the statute 8 Ed. II. (which is not in the Statute

Book).

(m) See DamereU v. Protheroe, 10 Q. B., at p. 25.
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The most important incident of modern freehold tenure of escheat,

an estate in fee simple is ' escheat,' or the return of the land

to the lord of whom it is held, where the tenant dies intestate,

and no person is entitled to the land as heir-at-law (i<ee 'pod,

p. 441).

Any other estate in laud of freehold tenure, lield of the Of other

owner of a greater estate in the same laud, is held sub- '^states,

ject to such rent or other services, if any, as may have been
stipulated for by the grantor of the estate, on making the

gi-ant. If no rent or other service be due by express stipula-

tion, the tenant holds the estate by the nominal service of

fealty merely—at least, if his estate be an estate for life or

years. If it be an estate tail, the tenant is said to hold of the

grantor of the estate, by the same services as those by which
the latter holds of his lord (?i).

The Copyhold Act, 1894 (c. 46), s. 2, enables a lord or Extinguish-

tenant of land liable to any heriot, quit-rent, free rent, or "lentot mano-

other manorial incident, to require and compel, under certain ' °

conditions (ss. 3, 11, 12, 90), the extinguishment of such rights

or incidents, and the release and enfranchisement of the land

subject thereto. The Act also facilitates the carrying out

of these objects by agreement between the lord and the

tenant (ss. 14, 94). The proceedings for these purposes are

similar to those prescribed for enfranchisement of copyholds

under the Act (see s. 94, and^josf, p. 26).

Varieties of Frceliold Tenure.—Besides the ordinary free- Varieties,

hold, or free socage, tenure, there are certain ancient varieties

of freehold tenure ; namely, grand serjeanty, petit serjeanty,

tenure in burerage, ancient demesne, and g^avelkind.

Grand Serjeanty was originally a variety of tenure in chief Grand ser-

by knight-service ; the land being held by special honorary jt^anty.

services rendered to the Crown in lieu of military service, as to

carry the king's banner or sword, or to be his marshal or other

like officer. These services were preserved by the statute 12

Ch. IT. c. 24, which converted the tenure, in other respects,

into free socage (o).

Petit Serjeanty is an ancient variety of free socage tenure Petit ser-

in chief ; the land being held by the service of rendering j«a"ty-

annually to the king some small implement of war, as a bow,

a sword, or the like {p).

Tenure in Burgage is a kind of free socage tenure existing Tenure in

in a few ancient boroughs. The land is held at an annual rent, burgage.

payable to the lord, and subject to peculiar local customs, which

(n) Co. Lilt. 23 a, 143 a ; Burton, s. 1002.

(o) Litt. s. 153 ; 2 Bl. Coram. 73, 81.

(js) Litt. ss. 159, IGO ; 2 Bl. Comm. 82.
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modify the general rules of ownership. The most remarkable
of these customs is that called Borough English ; whereby the

land descends to the youngest son in preference to all the

other children of the deceased owner. In some cases, a similar

custom ap])lies to the succession of brothers and other male
collateral relations (q).

Ancient Ancient Demesne is a free socage tenure existing in certain
demesne. manors that appear by Domesday Book to have been held by

the king, as possessions of the Crown, in the time of Edward the

Confessor or AVilliam the Conqueror. The lands were origin-

ally held by services resembling those of base tenure, for which
pecuniary services were afterwards substituted ; in considera-

tion whereof the tenants formerly enjoyed certain immunities
or privileges (?')—including that of having actions, relating to

their lands held of the manor by this tenure, tried in the Court
baron of the manor (s).

Gavelkind. Gavelkind is a tenure in free socage of lands that are sub-

ject to certain local customs, which modify, to some extent,

the ordinary rules of ownership. Hence, it is more correctly

styled 'socage tenure subject to the custom of gavelkind' (^).

In the county of Kent, where gavelkind chiefly prevails, every

inheritable interest in land is presumed to be held according

to this tenure, unless it be shown that the land never was
subject to it, or that it has^ been disgavelled

—

i.e.. freed there-

from by statute. (The chief j>eculiarities of gavelkind are

—

(1) thejHevolution', of an inheritable interest, on the owner's

deathCmtestate. upon males as co-heirs^^^^ contrary to the general

law under which an elder male is preferred to a younger
; (2)

the power of a tenant to alienate,^ under certain conditions, at

|as_early an nge as fifteen years, while, by the general law, this

cannot be effectually done below the age of twenty-one years
;

(3) the (interests of husband and wife,_^at common law, in each

other's lands, which are different in extent from their corre-

sponding interests in land of ordinary freehold tenure. More-
over, lands subject to this custom might be disposed of by will

before testamentary disposition of land was allowed generally,

and were not subject to the former law as to escheat upon
conviction of felony. The custom of gavelkind is supposed
to be a remnant of the old Saxon law, preserved in Kent after

(q) Litt. ss. 162 ct seq. ; 2 Bl. Comra. 82, 83 ; Rider v. Wood, 1 K. & J. 644

;

Mwjglcton v. Burnett, 2 H. & N. 65:?.

(r) See 1 Cruise pp. 3G-38 ; 2 BL Comm. 99, 100 ; Mcrttcns v. Hill, supra,

note (1).

(s) Scriv. Cop. 47u ; Burton, § 1031. This privileo^e was, in effect, abolished
by the Real Proporty Limitation Act, 1833 (c. 27), s. 36, and the Fines and
Recoveries Act, 1833 (c. 74), s. 40; see also ss. 4, 5, 6, of the last-mentioned

Act.

(0 Third Rep. R. P. Comm. pp. 7, 8.
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the Conquest. It is doubtful whether all its incidents are to

be met with elsewhere than in this county, though in some
other localities estates in land descend according to the

custom (?i).

Frankalmoifjn.—Besides the tenures which have been de-

scribed, there is a distinct species of freehold tenure, of a

spiritual nature, called frankalmoign, or free alms, whereby
the parochial clergy and other ecclesiastical corporations may
hold land. The only services that were ever incident to this

tenure were services, formerly due, of a spiritual kind : and for

neglect of these the lord had no legal remedy. And there is

no escheat of land held by this tenure ; for the owners, being

corporations, have a perpetual existence. A grant of land to

be held by this tenure must have been made before the enact-

ment of the statute Qida Emptores, unless the grant were made
by the Crown (v).

Manors.—Manorial Franchises and Advowsons.—In con-

nection with freehold tenure, the origin and nature of manors,

and certain interests, namely, franchises and advowsons, that

are frequently annexed to manors, may be considered.

Origin of Manors.—Prior to the enactment of the statute

Quia Em2Jtores, where a person who was entitled to an estate

in fee simple (whether as tenant in capite or under a mesne
lord) in land of considerable extent, held part of the land as

his demesne'—that is, land of which he had the seisin, or feudal Demesnes;

possession—and was owner of a castle or mansion-house erected

thereon, while the remainder of the land was possessed by other

persons, who held of him as tenants in fee simple by free

tenure, the whole might be a manor, of which the owner of

the castle or mansion and demesne was the lord. Of the

demesne land, the lord himself occupied some part, and other

parts were usually occupied and cultivated by persons who
held by base or villein tenure (p. 20) ; the rest of the demesne
(called the lord's waste) being left uncultivated, and used for

roads and pasture, &c., by the lord and the tenants. Of the

land held by free tenure, the lord had the seignory or lordship Seignory;

—that is, the right to the services of the tenants, and the

benefit of escheats and forfeitures of their estates. The lord

had also a certain jurisdiction over these tenants, which in-

cluded the ri<rht of holding a domestic court, called the court Court baron ;

baron, for the trial of real actions relating to lands held of the

lord, and some other matters. This court was composed of the

(m) 2 Bl. Comm. 84, 85 ; Rob. Gav. passim,

(v) Litt. ss. 131-142 ; 2 Bl. Comm. 101.
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Court leet.

Not created

since Quia
Emptorcs.

lord or his steward, as president, and of the freehold tenants,

who were the judges. The right of holding it, though re-

sembling a franchise {infra, p. 19), was incident, at common
law, to all manors (16^). In some manors a court of criminal

jurisdiction, called a court leet, was also held, for the redress

of misdemeanours and nuisances, by virtue of an express or

implied grant of a franchise for that purpose («).

The statute Quia Umptores^ by abolishing subinfeudation,

prevented further creations of manors ; for it is essential to

a manor that there be freehold tenants in fee simple who hold

of the lord. The statute, however, did not affect such manors

as then existed. All now existing manors, therefore, must have

been in existence as early as the year 1290, the date of the

statute {y).

llijw con-

stituted.
Manors in Modern Law.—Manors, as existing at the

present day, retain the features, above mentioned, of the

early manor, with some modifications. The villein or base

tenure, by which parts of the demesne might be held in early

times, has long since become copyhold tenure ; and a manorial

court, called the customary court, has arisen in connection

with this tenure, as a court distinct from the court baron (p.

22); while the several courts of the manor have lost all their

original judicial powers (s). A manor may therefore be de-

scribed as a group of rights of property, vested in a person as

lord of the manor, and comprising : (1) The right of seisin,

as owner by freehold tenure, of the demesne lands, subject

usually (though not necessarily) to the interests of tenants

holding parts of the demesne by copyhold tenure ; and subject,

also, to rights of common (see 2'>ost, pp. 249, 250) enjoyed by
the manorial tenants over such part of the demesne as is waste

land; (2) The seignory, or lordship, of the land held by the

freehold tenants of the manor, or ' tenemental land
'

; that is,

the right to the services incident to their tenure, and escheat

of their lands
; (3) The right to the services due from the

copyhold tenants, if any, and other benefits connected with

(?«) Co. Litt. 58 b.

{x) See 1 Cruise, pp. 29-83, and autiiorities there cited; 2 Bl. Comm. 90,

91 ; 4 P.l. Comm. 273 ; 1 Pollock & Maitland Hist. E. L. 343, 582 ; Digby Hist.

R. L. ]'. 43-4('). According to some authorities, the township of the An^^lo-

Saxon system was the origin of the manor, and the court baron had its origin

in the gemot, or assembly of the township: see Stnbbs, Const. Hist. vol. i.

p. 399 ; Freeman's Norman Conquest, vol. v. pp. 4()0, 461 ; The English

Village Community, by F. Seebohm, 3rd. ed. chs. ii. and iii. ; Early Law and
Custom, by Sir H. Maine, ch. ix.

{y) 2 Bl. Comm. 92 ; 1 Cruise, p. 33.

(z) See R. P. T^imitation Act, 1833 (c. 27), s. 3C, (abolition of real actions);

County Court Acts, 1SG7 (c. 142, s. 28), and 1888 (c. 43, s. (>) ; and as to courts

leet, 52 Hen. III. c. 10, 1 Edw. IV. c. 2.
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their tenure
; (4) The right of holding the court baron and

the customary court.—In addition to the foregoing riglits,

manors often include (5) franchises of different kinds, and
(G) advowsous.

Manorial Franchises.—A franchise (as meaning a riglit Definition of

of property) is a royal privilege, or branch of the Crown's franchise,

prerogative, vested in a subject by virtue of a grant from the

Crown, or, in some cases, by prescription based on a presumed
previous grant from the Crown {a). iMany of these privileges

are, at the present day, of little real value. The most im-
portant, perhaps, are the exclusive right of holding a fair or

market, or of keeping a ferry, and taking reasonable tolls from
the customers (h) ; and the right of free fishery, an exclusive

right of fishing in public waters, by virtue of a royal grant

made before the reign of Eichard I. (c). Other instances of

franchises are 'forest,' ' chase,' 'park,' and ' free warren '—which
are various rights or privileges relative to the keeping and
hunting of wild animals of certain kinds that, at common law,

might not otherwise be taken by a subject of the Crown

—

rights to have waifs, estrays, treasure-trove, royal fish, wreck,

forfeitures for outlawry, &c.—Franchises are usually annexed
to manors, as manorial rights. Some of them, however, may
be held as separate rights of property (d).

Advoicsons Appendant to 3Ianors.—An advowson is the Definition of

patronage of an ecclesiastical benefice ; that is, the right of advowson.

presenting, upon a vacancy thereof, a person to be instituted

thereto as rector or vicar, in accordance with the law relating

to the Established Church of England (e). This right of pre-

sentation seems to have originally belonged to the person who
built or endowed a church ; and, as the founder of a church
was usually the lord of a manor, advowsons became, in general,

appendant to manors ; that is, the advowson belongs to the

(o) 2 Bl. Coram. 37; 3 Cruise, t. 27, s. 1, tt scq. As to the distinction
between franchises claimable by grant only, and those claimable by pre-
scription, see 3 Cruise, t. 27, ss. 94, 95 ; Co. Litt. 114 b; Burton, s. 1034.

(h) 2 Bl. Comm. .38 ; Cora Dig. Market, Ferry ; Mayor of Penryn v. Best,

3 Ex. D. 292, 48 L. J. Ex. 103, 38 L. T. 805 ; Great Eastern Ry. Co. v. Goldsmid,
25 Ch. D. 511, 9 App. Cas. 927, 54 L. J. Ch. 162, 52 L. T. 270; Attorney-
General V. Horner, 14 Q. B. D. 2-15, 11 App. Cas. GG, 54 L. J. Q. li. 227 ; Attorney-
General V. Simpson, 1901, 2 Ch. G71, 717; 70 L. J. Ch. 828, 85 L. T. 325.

(c) 2 Bl. Comm. 39. By Magna Charta and the second and third confirma-
tions thereof, grants of free fisheries were prohibited, and those granted in
the reigns of Kichard I. and John were laid open ; so that a franchise of free
fishery ought now to be at least as old as the reign of Henry II. ; ibid.

(d) As to franchises generally, see Chittv, Prerog. 119 et seq.; 3 Cruise, t.

27 ; 2 Bl. Corara. 37-39.

(e) 2 Bl. Comm. 217 ; Burton, §§ 1222, 1229.
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lord of the manor for the time being. But on the transfer of

a manor with an express exception of the advowson appendant
to it, or on the transfer of an advowson apart from the manor,

Advowson in the advowson becomes an advowson in gross—that is, the

patronage is severed from the lordship of the manor. It is

thenceforth a separate subject of the law of property, and is

governed, in general, by the law relating to land(/); though
in some respects, and particularly as regards its alienation, it

is regulated by special rules (^).—Where the right of presenta-

tion on the next vacancy, or some subsequent specified vacancy
or vacancies, is granted as distinct from the advowson (which may
be done), the right so created is regarded as a chattel real (/i).

gross.

Next pre'

sentaiion

Causes of.

Reputed
manor.

Extinguishment or Susjyension of Manors.—The demesne
lands, or the seiguory, may be separately alienated. But when
this is done, the seignory becomes a seiguory in gross, and the

manor is extinguished ; unless, indeed, the separation be tem-
porary, as by a lease of the demesne lands for a term ; in which
case, the existence of the manor is only suspended during the

term. But a manor is not extinguished by an alienation of

part only of the demesne lands ; nor by the alienation of part

only of the seignory, provided there still remain at least two
tenants in fee simple iiolding of the lord; but this number of

tenants is absolutely necessary to constitute the court baron,

without which the manor would also cease to exist. For the

same reason, the manor may be destroyed by the estates of all

the tenants being purchased by, or escheating to, the lord ; or

by his releasing to all of them his right to their services (i).

But though in tiiese cases the manor is, in strictness, extin-

guished, the owner of the demesne lands retains what is called

a reputed manor, or manor by reputation ; since he continues

to enjoy such other manorial rights as were previously incident

to the manor (/.•).

Tenure in

villeinaire.

Copyhold Tenure.

—

Its Origin and Nature.—In early times,

as already mentioned, portions of the demesne lauds of manors
were held of the lord of the manor by the ancient base tenure,

or tenure in villeinage (p. 17). Originally, the tenants held

strictly at the will of the lord, who might dispossess them at

(/) Co. Litt. 120 a, 307 a ; 2 Bl. Comm. 22; Re Earnshaw-WaU, 1894, 8

Ch. 156, 63 L. J. Ch. 836 ; 71 L. T. 173.

(9) Post, p. 20G. As to advowsons generally, see 3 Cruise, t. 21 ; Fox v.

Bishop of Chester, and notes, L. C. R. V. 810.

(A) Co. Litt. 249 a ; 1 Wms. Exors. 592.

(z) 1 Cruise, p. 34; Scriv. Cop. 9, 10, 12; Sir Moyle Finch's Case, Rep. pt.

6, 62 b.

{k) 1 Cruise, p. 34 ; Scriv. Cop. 9.
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1

his pleasure (/). lu course of time, however, by force of

customa obtaining in manors, holders by tenure in villeinage

acquired interests analogous to those enjoyed by freehold

tenants. These interests, wliich at first existed merely by
the lord's indulgence, and his acquiescence in the custom of Origin of

the manor, were eventually recognised and enforced by courts customary

of justice in favour of the tenant as against the lord; aud*"^^*^^

thus the tenant acquired a legal right to his ' customary estate

'

in the land ; a right that was successfully asserted in the reign

of Edward IV., if not earlier (;?;). The development of cus-

tomary estates into legal ownership was accompanied by the

disappearance of the class of villeins ; and finally, in lieu of the

terms originally used, the tenure was called copyhold, or, some-
times, customary tenure, and the tenant copyholder, or tenant

by copy of court roll. The term copyhold arose from the fact Origin of

that the muniments of the tenant's title are coj^ies of the roll, 'copyhold.'

or book, of the court of the manor, in which transactions

respecting these customary estates are recorded.

Copyhold tenure, therefore, is a tenure of such demesne No new copy-

lands of manors as were originally held in villeinage. No ^°^'^-

other land can be subject to this tenure ; except that formerly,

by special custom, the lord might make grants of portions of

the waste lands of the manor to be held by copyhold tenure,

provided such grants were not prejudicial to the tenants of the

manor, or were made with the consent of the tenants present

at the copyholders' court, where such was the custom of the

manor (n). But now, by the Copyhold Act, 1894 (c. 46), s. 81,

the lord of a manor is resti-ained from making a grant of any
land, not previously copyhold, to be held by copyhold or cus-

tomary tenure, without the previous consent of the Board of

Agriculture ; and it is enacted that whenever such a grant is

lawfully made, the land shall cease to be of copyhold tenure,

and shall be held by the grantee as land of freehold tenure.

Since land of copyhold tenure is demesne land of the manor. Seisin of the

of which, in a technical sense, the lord of the manor has the lo^'d-

seisin, as owner by freehold tenure (p. 13), the lord is the tenant

of the land in relation to the Crown or other chief lord of the

fee. The copyhold tenant holds of the lord of the manor as his Copyholder's

chief lord ; and his possession is merely a quasi-seisin (o). quasiseisin.

The lord of the manor, moreover, has certain rights in copy- Rights of lord

hold land of the manor. Thus, he is the owner of all minerals "\t,'niber, and
minerals.

(0 Litt. s. 172 ; 2 Bl. Coram, 147.

(m) Litt. s. 77 ; Co. Litt, 61 a; Year Book 7th Edw. IV., p. 19.

(n) Scriv. Cop. 32-34; Bad</cr v. Ford, 3 R & Aid. 153; liamsey v. Crttddai,

1893, 1 Q. B. 228 ; 62 L. J. Q. B. 269; 68 L, T. 364,

(o) See2Bl. Comm. 148; 1 Cruise, t, 10, c, 1, s. 5; Williams, Seisin, 35,

42, 126.
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Escheat, for-

feiture. Sec.

He-grant of

copvhdld by
the lord.

Copyliold

tenant's

interest.

Customary
court.

in the land, and of all timber (even though planted by the

tenant) growing therein ; though he cannot come upon the

land to work the minerals or cut the timber, unless with the

Consent of the tenant, or by special custom of the manor (_^?)

;

and the space created by the removal of minerals belongs to

the tenant (q).

Again, on the termination of a copyhold estate in fee simple,

by death of the tenant and failure of heirs, the land escheats

to the lord of the manor; (/) and if the lord acquires, by escheat,

forfeiture, purchase, or otherwise, the estate of a copyhold

tenant, such estate is immediately merged in the lord's freehold

estate in the land, and is thus extinguished ; whereby the copy-

hold tenure is suspended to the extent of the extinguished

estate, and is terminated if that estate was the fee simple (s).

But when the land thus falls into the possession of the lord,

and there is no existing copyhold estate in it, the lord may
make a fresh grant of a copyhold estate, of any extent, in the

land, whatever be his own interest in the demesne lands.

Thus, a lord who is tenant for life or years of the demesne
lands may make such a fresh grant for a copyhold estate in

fee simple, which will be effectual as against all succeeding

owners of the manor. For the copyhold estate thus created is

not derived out of the lord's estate in the land, but arises by
virtue of a power given him by the custom of the manor. And
this power he may exercise though he be an infant, or under

other personal disability (t). On the other hand, the lord may,

in such case, alienate the land as land of freehold tenure, to the

extent of his own estate in the demesne lands; but by such an
alienation (even though merely for a term of years), his power
of granting the land as copyhold is extinguished, if he be

tenant in fee simple of the demesne lands, and otherwise is

suspended during the continuance of his estate in the demesne
lands (u).

A copyhold tenant is technically said to hold his land ' by
copy of court roll, at the will of the lord, according to the

custom of the manor '(r). The court roll is the book, or roll,

which forms the record of the ' customary court' of the manor.

(p) Scriv. Cop. ch. 8, ?s. 1, 2 ; Duke of Portland v. Ifin, L. R. 2 Eq. 705, 35
L. J. Cli. 439; Attorney-General v. Toirdinc, 5 Ch. D. 750, JG L. J. Ch. G54, 3G
L. T. G84.

{q) Eardley v. Granville, 3 Ch. D. 82G, 45 L. J. Ch. GGU, 34 L. T. GOO.

(r) 2 Bl. Comra. 97 ; 1 Crui.se, t. 10, ch. 1, s. G2.

(s) 1 Cruise, t. 10, c. 6, ss. 20, 23; Scriv. Cop. 323; see Cattley v. Arnold,
4 K. & J. 595.

(0 Burton, §§ 1341, 1347; 1 Watk. Cop. 25; Scriv. Cop. 22.

(«) French's Case, Rep. pt. 4, 3G4.

(i^) Litt. s. 73.
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This court, of which mention has already been made, was
originally a branch of the court baron of the manor, but after-

wards became a distinct court. The lord, or (more commonly)
the steward, of the manor is the president, and the copyholders

present, who are called the homage, are his assistants; this

' suit of court ' being due from the copyholder as an incident

of his tenure (;^). Under the Copyhold Act, 1894 (c. 46), s. 82,

the court (in which, originally, the presence of at least two
tenants was required) may be held without any copyhold tenant

being present, except where the consent of the homage is

requisite to a grant of the wastes.

All changes of tenancy of copyhold land are entered by the Court rolls.

steward of the manor in the court rolls, which thus contain the

evidence of the customs of the manor, and of the dealings with

the copyhold lands. Every copyhold tenant is entitled to in-

spect the court rolls (x) ; and, as an authorised copy of the

entries therein, relating to his land, is evidence of his title to

the land, he is said to hold by copy of court roll.

The words ' at the will of the lord,' in the above phrase, of 'At the will

course do not define the nature of the copyholder's interest at °^ ^^^ ^°''^-

the present day. They merely serve to indicate that the tenure

is copyhold.

The custom of the manor, as has been seen, is the law Customs of

which gives the copyhold tenant his rights in the land, and manors,

prescribes his duties to the lord. Hence, estates in copyhold
land are sometimes called customary estates. Copyhold customs
of manors are of two kinds, namely, general customs—that is,

such as are recognised and enforced by courts as part of the

common law, and apply where no special custom exists-—and
special customs, which exist in certain manors only, and (pro-

vided they are reasonable and certain) prevail over general

customs. The existence of a special custom, if questioned,

must be proved by proper evidence (v/).

CoiyyhoUl Estates.—By general custom, copyhold estates Estates.

may be held in fee simple, for life, for years, or at will. But
copyhold chattel interests are not often met with ; since an
estate for years, valid at common law (as distinguished from
copyhold custom), may be created by the copyhold tenant {z),

provided this be done under licence from the lord, if it be an
estate for more than one year (p. 321). And estates tail in

land of this tenure exist only in those manors where they are

"
(w) Co. Litt. 58 a ; Burton, § 1262 ; see 1 Cruise, t. 10, c. 1, ss. 19, 27.

(x) 1 Cruise, t. 10, c. 1, s. 28 ; Scriv. Cop. 453. .

(?/) 1 Cruise, t. 10, c. 1, ss. .'50-53; Scriv. Cop. 313, 314; Johnstone v. Fnd
Spencer, 30 Ch. D. 581, 53 L. T. 502, 34 W. R. 10.

(s) Scriv. Cop. 223, Burton, § 1314.



24 THE LAW OF PROPERTY IN LAND.

allowed by special custom, called a custom to entail ; though
an estate—the fee simple conditional (see p. 29), which, in

some respects, resembles an estate tail—is recognised by general

custom («).—Special customs of manors, regulating the estates

that may be held by copyhold tenants, are of common
occurrence. Thus, in some manors, only estates for life are

allowed (b).

Incidents of Incidents of Copj/hold Tenure.—The ordinary incidents of
tenure;— copyhold tenure are as follows:—An oath of fealty is due

to the lord, if required ; and the tenant is bound to attend the

customary court of the manor, when summoned. But these

fealty, suit of incidents are practically obsolete. In many manors, rents of
court, rent, small amount, and reliefs (p. 14), are payable. And escheat

forfe^turf
''''*'

*° ^^''^ ^^^'^^ ^^^'^ liability to forfeiture of the estate to him for

breaches of customary duties—such as waste, refusal to pay
rents or fines, or to do suit of court, or to take the oath of

fealty, or alienation contrary to the custom—are also incidents

of this tenure (c).

Seizure Another incident of copyhold tenure is the lord's right to

quousque. take possession of the land where, on the death of a copyhold
tenant, the person next entitled to the land, as heir or devisee,

neglects to claim admittance to the tenaucy of the land. By
special custom, the lord may have a similar right, where a

person otherwise entitled as transferee of the land neglects

to claim admittance. Before seizing the laud, the lord must
make proclamations at three or four consecutive courts of the
manor (according to the custom) for the person entitled to the
land to make his claim. By general custom, lands so seized

are held quousque—that is, until the tenant claims admittance
;

but by special custom, the land may be seized as absolutely

forfeited {il).

Fines. Another incident of this tenure is the lord's right to fines.

By general custom, on a transfer of the tenancy, whether by
alienation or death, a fine is payable to the lord by the new
tenant. In some manors its amount is fixed by custom ; in

others it was anciently arbitrary—that is, whatever sum the
lord might choose to claim. But in later times, it was established

by the courts of law that a fine, though originally arbitrary,

might not exceed two years' improved value of the land (c).

(a) Co. Litt. GO b ; Scriv. Cop. 44, 46.

(6) Third Rep. R. P. Comm. 14.

(c) Scriv. Cop. 237-245; 2 Bl. Comm. 284; 1 Cruise, t. 10, c. 3, s. 2; c. 5,

ss. 5, 20.

{d) 1 Watk. Cop, 234 ; Scriv. Cop. 123 tt scq.

(e) Scriv. Cop. ch. 4, s. 1 ; 1 Cruise, t. 10, c. 4, ss. 1, 5, 30-34; Fraserv.
Mason, 11 Q. J5. D. 574, 52 L, J. Q. B. 643, 49 L. T. 761 ; cf. Att.-Gcn. v,

handover, 11)04, 1 K, B. GSO.
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A further incident, by special custom, is the lord's right, on Heriot.

the death of a copyhold tenant, to a heriot (p, 14), or (if such
be the custom of the manor) a composition in money in lieu

of a heriot (J).
The obligation of the tenant to adopt the customary mode Customary

of alienation, on a transfer of his estate, is also an incident of ^li^^nation.

copyhold tenure. The form of this alienation is a surrender

of the land to the lord in favour of the intended transferree,

and the admittance of the latter by the lord as his tenant; or,

where the land is given by will, the admittance of the devisee

without previous siurender of the land (pp. 365, oG9). Except
in a few cases, hereafter mentioned (p. 321), this is the only

mode of transfer applicable to copyhold estates and interests
;

and an attempted alienation in any form used for the transfer of

land of freehold tenure is not only ineffectual, but is a ground
of forfeiture to the lord (g), except where an estate for years is

thereby lawfully created (p. 23).

Enfrancliiscment of Copijliolds.—Enfranchisement of copy- Enfranchise-

hold land is the conversion of the tenure by which it is held nient

;

into freehold tenure, whereby the land ceases to be demesne
land of the manor, and becomes free from all copyhold customs
and subject to the general law applicable to laud of freehold

tenure. It may be effected either under the rules of the

common law, or under the provisions of the Copyhold Act,

1894 (c. 46), a statute which consolidates previous modern
Acts passed with the object of facilitating the enfranchisement
of copyholds {h).

Enfranchisement may be effected at common law, when the at commcm

lord of the manor and the tenant agree thereto, by the lord ^^^^

'

conveying to the tenant a freehold estate in fee simple in the

land, or releasing the seignorial rights in the land to the tenant.

For this purpose, the lord must, of course, have an estate in

fee simple in the demesne lands, or the power of disposing of

the fee simple ; but where the consideration for the enfranchise-

ment is a gross sum not exceeding £500, a statutory declaration

by the lord stating the particulars of his interest in the manor
and showing that he is entitled to make the enfranchisement,
and to receive the consideration money for his own use, will

render the enfranchisement valid (i). The enfranchisement
will be effectual, although the copyhold estate of the tenant

(/) Scriv. Cop. 244-258; Western v. Bailey, 1896, 2 Q. B. 234; 1897, 1 Q. B.

86 ; 75 L. T. 470.

(jr) Litt. s. 74 ; 1 Watk. Cop. 388.

{h) The Copyhold Acts, 1841 to 1887, for references to which see third

schedule to the Copyhold Act, 1894.

(i) Copyhold Act, 1894, sect. 89, which applies to enfranchisements made
independently of the Act.



20 THE LAW OF PROPERTY IX LAXD.

be merely an estate in tail or for life. If that estate be the

fee simple, or an estate tail (see 2'^ost, p. 49), the tenant will

acquire, by the enfranchisement, a freehold estate in fee

simple ; but if it be a life estate merely, the enfranchisement

will have effect, in equity, for the benefit of the tenant and the

persons entitled to copyhold interests in the land in succession

to him, according to their respective copyhold interests, on
payment by the persons last mentioned of a proportionate part

of the consideration given for the enfranchisement {k).

under the Enfranchisement under the provisions of the Copyhold

^'.'oi!^"^'^^'^^' Act, 1894 (c. 46), may be either compulsory, that is, required
' and compelled by the lord or the tenant ; or it may be volun-

tary, that is, effected by agreement between the lord and the

tenant (ss. 1, 14). Enfranchisement may be effected under

the Act, though the lord or tenant have a limited estate only

(s. 43) ; in which case, the enfranchisement will extend not only

to the respective interests of the lord and the tenant for the

time being, but also to all subsequent interests in the manor
and the land respectively ; and the land will be held under the

game title as that under which it was held at the date of the

enfranchisement (see s. 21). The provisions as to compulsory

enfranchisement do not apply, however, to copyhold land held

for a life or lives or for years, where the tenant has not a right

of renewal, nor to Crown manors (s. 9G). And where the lord

can show that an enfranchisement required by the tenant will

prejudicially affect the enjoyment or value of the lord's man-
sion-house, park, gardens, or pleasure-grounds, the lord may
jmrchase the tenant's interest in the land (s, 11). And the

Board of Agriculture may suspend proceedings for a compul-

sory enfranchisement, where the prospective value of the land

cannot be decided on, or special hardship or injustice would
result from the enfranchisement (s. 12).

compulsory; A compulsory enfranchisement is completed by an award
of enfranchisement made by the Board of Agriculture, which

states the nature and amount of the compensation to be paid

to the lord of the manor for the enfranchisement (s. 10). This

compensation will be, in some cases, a gross sum of money "|)aid

by the tenant, in other cases a rent-charge on the enfranchised

land—the form and amount of the compensation being deter-

mined according to provisions on the subject contained in the

Act (see ss. 5-9). Where the enfranchisement is required by
the tenant, and there has been no admittance since the oOth

June, 1853, the tenant must also previously pay the fine, and the

value of the heriot (if any), which would have been payable on

an admittance on alienation after that date, with two-thirds of

the steward's fees ; and in any other case, he must previously

(k) Scriv. Cop. 326-334; 1 Cruise, t. 10, c. G, s.«. 13-1[>; Wynne v. Cooke, I

Bro, C. C, 515.
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pay all fines and fees consequent on the last admittance to the
land (s. 3).

A voluntary enfranchisement under the Act may be effected voluntary.

—on terms settled by agreement between the lord and the
tenant, with the consent of the Board of Agriculture—by such
a deed as would be proper on enfranchisement by a lord seised

of the manor in fee simple (see ss. 14, 16). When the lord's

or tenant's estate is less than the fee simple, notice of the pro-

posed enfranchisement is to be given to the person entitled to

the next estate in remainder or reversion in the manor or land
;

and in case of that person's dissent, the Board's consent to the

deed is to be withheld until they have made further inquiries,

and are satisfied that the agreement is not fairly open to objec-

tion (s. 16). The consideration for the enfranchisement may
be either a gross sum of money, or a rent-charge on the land

enfranchised, or a conveyance to the lord of land, or an interest

in land, as specified in the Act (see ss. 15, 17, 19).

Where the lord has only a limited estate or interest in the Application of

manor, a gross sum of money payable for compensation or con- compi-nsatiun

sideration on an enfranchisement must be paid into Court or „,j,ier the Act.

to trustees, and be invested or applied, as directed by the Act,

for the benefit of the person for the time being entitled to the
manor or the rents and profits thereof; except that, if the sum
does not exceed £20, the Board maj-, in their discretion, direct

it to be retained by the lord (ss. 26, 32, 33). And where the
compensation or consideration for the enfrancbiseraent is a
rent-charge, or land, or an interest in land, it will go with the
manor, as directed by the Act (ss. 18, 27).

The Act also provides that, on the admittance of any person Notice of rigiit

as tenant of copyhold land, the steward of the manor shall give to eufmnchi-e.

him notice of his right to enfranchise the land (s. 42).

Enfranchisement under the Copyhold Act, 1894, does not Rights not

affect any right of common of the tenant, or (unless with the ''^^*^^*'^'^
V^^

consent, in writing, of the lord or tenant) any right of the lord nient"''

"'^''"

or tenant in any mines or minerals, or any right of fair or

market, or in respect of game, fish, &c. (ss. 22, 23). And the

lord continues entitled, in case of escheat for want of heirs, to

the same right and interest in the land as if it had not been
enfranchised (s. 21) (/). In these respects, the effect of a
statutory enfranchisement differs from that of enfranchisement
at common law, which extinguishes all the rights and incidents

of copyhold tenure.

Customary Freehold.— A variety of tenure called cus- is in gemmi
tomary freehold or free copyhold is recognised, but is not c<'pyli"l'i-

(I) Similar enactments as to rig-hts of common, minerals, &c., were con-
tained in the Coiniiold Acts, 1844 (c. 35), s. 81, and 1852 (c. 51), ss. 45, 46,

and as to escheat, in the Copyhold Act, 18S7 (c. 73), ss. 4, 5.
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common. Land of this tenure is held of thc^ lord of a manor.

The lord is, in general, entitled to the timber upon, and the

minerals within, the land (ni) ; and the usual mode of alienation

is the same as that of ordinary copyholds. The lands, however,

are not stated in the court rolls to be held at the will of the

lord. According to the prevailing opinion, the seisin of land

held by this tenure is in the lord, as freeholder ; and, prac-

tically, the tenure is not distinguishable from ordinary copy-

hold (n).

In some cases It seems, however, that there is also a customary freehold
freehold. tenure of land, the seisin of which is in the tenant ; the land in

this case being transferred by the ordinary modes of convey-

ance applicable to freeholds, with the addition of surrender and
admittance (o). Lands held by these customary tenures are

subject, in general, to the provisions of tiie Copyhold Act,

1894 (see ss. 2, 94).

(m) See Duke of Purtlund v, Ilill, L, 11. 2 Ei], 7G5, 35 L. J. Ch. 439, 15

W. K. 38. -

(n) Scriv, Cop. 14-18; 1 Cruine, t, 10, c. 1, s, O ; see Doe d. llcay v. Hunt-
ingdon, 4 East 271.

(o) See 1 Cruise, t. 10, c. 1, ss. 9 ct scq.; Williams, Seisin, 129, 132; rtrry
man's case, Rep. pt. 5, 83 b; Sciiv, Cop, I'J,



CHAPTER II.

ESTATES ACCORDING TO THEIR QUANTITIES.

Definitions.—The use of the word estate, as denotin^^ the Quantities

ownership of land, has already been referred to 5 and it has *'f '^'»^'^^*'*'-

been seen (p. 13) that an estate may be any one of several

different degrees of ownership. These degrees represent the

' quantities ' of estates. By the quantity of an estate is meant

the extent of its duration, or possible duration, in point of

time (a).

With reference to their quantities, estates compiise estates The several

in fee simple ; estates in fee simple conditional (in lands of estates.

copyhold tenure only) ; estates in lee tail , or estates tail ; base

fees.; estates for lifej estates for years ; estates at will
;
and

estates at sufferance .

Estate in Fee Simple.—This estate is practically equivalent Its nature an.l

to absolute ownershi]:> ; though, owing to the feudal principles 'iua"tity.

of tenure (p. 11), it is, in theory, a limited interest only. It

may be defined as an estate which, on the death of the person

in whom it is vested for the time being, passes as directed by

his will, or, in default of such testamentary disposition, passes

to his, or a preceding owner's, heirs general, that is, any

kindred, however remote, according to the rules of succession

on intestacy applicable to realty (b)—subject to the previous

vesting of the estate in the legal personal representative of the

deceased owner, for purposes of administration, if it is not a

customary estate and the deceased has died on or since the

1st January, 1897 (Land Transfer Act, 1897, c. 65, ss. 1. 2 ;

see posf., pp. 230, 368). The word 'simple' imports that the

fee, or inheritance, is not limited to heirs of a particular class.

Estate in Fee Simple Conditional.—This estate exists only At comnion

in land of copyhold tenure held of a manor in which there is law.

no special custom to entail (p. 23). Originally, it was an

estate held in land of freehold tenure by virtue of a grant

of the land to a person and the heirs of his body

—

i.e.^ his

lineal descendants only—or the heirs male, or heirs female,

(a) Plowd. 555 ; Co. Litt. 3i5 a ; 2 Bl. Comm. 103 ; 1 Prest. Est. 6, 21, 22.

(6) Litt. s. 1 ; Co. Litt. 1 b.
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Statute De
Bonis not

applicable to

copyholds.

of his body, or heirs of his body by a certain spouse. At
common law, the grantee, if he had siicli issue, or the issue

after his death, might dispose of the land for an estate in fee

simple. In default of such disposition, the land passed on the

death of the grantee to his issue according to the terms of

the gift, and reverted to the grantor of the estate or his

successors, on failure of such issue ; and if the grantee had
no Such issue, the land thus reverted on his death. The estate

was called a fee simple conditional, or conditional fee, since

it was deemed to be an estate in fee simple held subject to

an implied condition that the fee simple should revert to the

grantor in the events above mentioned {j').

. By the operation of the statute De Donh Conditionalilms,

as explained below, the estate in fee simple conditional in

land of freehold tenure was converted into the estate tail.

The statute, however, does not apply to estates in land of

copyhold tenure. Hence, a gift of a copyhold estate to a

person and the heirs of his body (whether generally, or limited,

as above) in land held of a manor in which there is no special

custom to entail (p. 23), creates a fee simple conditional of

the same nature as the like estate in lands of freehold tenure

prior to the statute (d).

Its nature and Estcitc Tail.—An estate tail may be defined as an estate

(juantity. deriving its existence from the statute De Donis Conditionali-

hus—or (in lands of copyhold tenure) from a special custom of

the manor—and capable of passing, on the death of the owner,

to heirs of the body, or lineal descendants, only, of the grantee

of the estate (e). The descent being so restricted, the estate

is deemed to be inferior in quantity to the estate in fee simple.

Statute I)< The statute De Donis ConditionaUbiis, 13 Edw. I. c. 1

/Jonis Condi- (1285), euacted, with respect to estates given to persons and
the heirs of their bodies, that from thenceforth the will of the

donor, according to the form in the deed of gift manifestly

expressed, should be observed ; so that they to whom a tene-

ment was so given under condition should not have power
to alienate it, whereby it should fail to remain, after the

death of the donee, to his issue, or to revert to the donor or

his heirs, if issue failed. Upon the construction of this statute,

it was held that a gift that had previously conferred a con-

ditional fee no longer had that effect, but created, instead,

a new kind of estate, to which the name of fee tail, or estate

tail, was given ; and that an estate in fee simple in expectancy

remaiued to the donor (e).

tioualibus.

(c) Nevil's Case, 4, Rep. pt. 7, 33 a; Willion v. Berkley, Plowd. 223, 235, 245,

247; Litt. s. 13 ; Co. Litt. 18 a, 19 a; 1 Cruise, t. 2, c. 2, ss. 5-7.

(rf) Co. Litt. 60 b; 2 Bl. Coram. 113; Burton, § 1284.

(0 Litt. s. 13; Co. Litt. ]!»a.
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Estates tail are eitlier general or special. Tail general 'General' or

is where, in the creation of the estate, the donee in tail (as the 'special' tail,

grantee of the estate is called) is alone mentioned as the person
from whose body the heirs must be derived—as where land is

given simply to A. and the heirs of his body (/), Tail special

is where the gift is to the donee in tail and the heirs of his

or her body liy a spouse who is named,—as, to A. and the

heirs of his body by B., or to C. and the heirs of her body by
D. ; or by a sponse who must be a member of a specified

class—as to E. and the heirs of his body by a wife of the

family of X., or to F. and the heirs of her body by a husband
who shall be a peer ; or where the gift is to a man and woman
and the heirs of their two bodies, thus creating a joint estate

tail (p. 128). In a gift in tail special, the original parents
must, of course, be either husband and wife, or persons
between whom lawful marriage might possibly thereafter

take place (g).

Moreover, an estate tail, whether general or special, may Classes of

be made descendible to all the issue in their order, whether '^^ue.

male or female, as in the preceding examples; or it may be
confined to male issue, as, to A. and the heirs male of his

body—being then an estate in tail male, the descent of which
must be traced entirely through males ; or it may be restricted

to female issue, as, to A. and the heirs female of his body

—

in which case it is an estate in tail female, and descends
through females exclusively (h). An estate in tail female
is very rarely met with.

Base Fee.—This is an estate into which an estate tail in land its nature and

may be converted by means of a disposition made by a tenant extent.

in tail, purporting to be a disposition of an estate in fee simple
in the land, but which is so made that the estate thereby
created is limited in duration to the period for which the estate

tail might have subsisted, had it not been so converted. The
circumstances under which this estate maybe so created, under
the present law, and how it might arise under the earlier law,

are stated hereafter (pp. 50, 51). A base fee of a more limited

description is created by a disposition made by a tenant in tail,

purporting to create an estate of inheritance, and which is

valid as against himself, but is defeasible by the issue in

tail entitled in succession to him (see pp. 47). A base fee

of either kind has, during its existence, the incidents of tlie

estate purported to be created by the disposition.

(/) Litt. ss. 14, 15.

ig) Litt. ss. 10, 2o-.^0 ; Co. Litt. 21 a-25 b ; Prest. Est. 412 ; Piif/e v. Jlay-
loanl, 2Salk. 570; Pelham- Clinton v. Duke of Newcastle, l'J03, A. C. Ill, 72
L. J. Ch. 421,88 L. T. 273.

(A) Litt. ss. 21-24.
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Its nature.

Estate pur
(iv.trc vie.

Cestui que vie.

Special

occupant.

Quasi-entail.

Tenant for

life.

(.Quantity of

estate for life.

Its nature,

Yearly
tenancy.

Estate for Life.—An estate for life is an estate which is

limited in duration to the life of the tenant, or to the life or

lives of some other person or persons ; as where laud is given

to A. for the terra of his life ; or to A. during the life of B.

;

or to A. during the lives of B., C, and D. Where the land is

held during the life of another, the estate is called an estate

pur autre vie, and the person whose life is the period of its

duration is called the cestiii que vie (i).

If land is granted to a man and his heirs, or to him and the

heirs of his body, during the life of another, the heir on whom
the estate pur autre vie devolves, on the death of the grantee in

the lifetime of the cestui que vie, is deemed to take it, not as

heir, but as sijecial occupant , that is, one specially pointed out

by the terms of tlie grant to occupy the land (A). Where the

limitation is to the grantee and the heirs of his body, the

estate pur autre vie is called a quasi-entail, being analogous, as

regards its devolution, to an estate tail (/). An estate ijur autre

vie may be limited to executors or administrators of the

grantee, as special occupants (p. 59) (iii).

The owner of an estate for life is usually called tenant for

life, or (less frequently) lessee for life ; or, where he holds

during the life of another, tenant pur autre vie.

An estate for life is, of course, less in quantity than an

estate in fee simple or in tail ; and an estate ^tur autre vie is

deemed in law to be less than an estate for the tenant's own
life (?i).

Estate for Years.—An estate for years is an estate limited,

as to its duration, to some fixed and certain period of time ; as

a specified number of years, or a single year, or any less period

denoted by one of the ordinary divisions of time (o). There is,

however, a variety of this estate, known as a tenancy fi'ora

year to year, or yearly tenancy. This consists, in the first

instance, of a certain term of one year ; but unless due notice

to terminate the estate at the expiration of the year (p. 84)

be given by either the grantor or the grantee, it becomes, by
virtue of the original grant, an estate for another year, reckon-

ing from the completion of the first year; and thus anew year

(i) Litt. s. 56; Co. Litt. 41 b, 42 a.

(;;•) Williams. Seisin, 1G7; Atlcinswi v. Baker, 4 T. R. 229; Re Barber's Settled

Estates, 18 Cli. D. G24, 028, oO L. J. Ch. 769 ; Re Mickell, Moore, v. Moore, 1892,

2 Ch. 87, 61 L. J. Ch. 32G, 66 L. T. 366.

(0 Alien V. Alien, 2 Drn. & War. 307; Williams, Seisin, 166; Re Barber's

iSeitled Estates, nbi supra.

(m) See Ripicy v. Waterwortii, 7 Yes. 425, 2 Wtus. Exors. 1539.

(n) 2 131. Comm. 121 ; Burton, § 747.

(o) Litt. s. 58 ; 2 El. Comm. 140. As to the divisions of time in English
law, see 2 131. Comm, 141.
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ia continually added to the term as often as the previous notice

which would secure its expiration is omitted to be [^iven (p).

So also, an estate may be granted for successive periods of a

quarter of a year, or month, or week—the tenancy in each of

these cases being- similar to, though for a shorter certain term
than, a yearly tenancy (q).

An estate for years is sometimes called a term; though 'Term'

;

this word, in its primary sense, means the period of duration of 'j^^^or
;

an estate for years (r).

An estate for years is, in a legal sense, inferior in quantity Quantity of

to an estate in fee simple, or in tail, or for life ; even though testate.

the term be of such length as to be practically a perpetuity,

as where land is granted for a term of 1000 years. This in-

feriority is due to the fact that, in the early feudal law, a tenant
for years had not a right of property in the land (p. 7).

Estate at Will.—An estate at will, or (as it is commonly its nature and

called) tenancy at will, is an estate which exists for so long a quantity.

time as both the tenant and the person of whom he immediately
holds desire its continuance, and no longer (s). This estate is

less in quantity than an estate for years.

Estate at Sufferance.—An estate at sufferance is the interest Its nature.

of a person who, having held by a lawful title, continues in

possession after his title has determined, without the consent,

either express or implied, of the person next entitled to the
possession

; as where a tenant for years remains in possession

after his term has expired (0-

Estates of Freehold and Less than Freehold.—Estates in fee Estates of

simple and in fee simple conditional, as also estates tail and 'nhentance.

base fees, are styled estates of inheritance—their inheritable

quality being denoted by the word 'fee' (u). Estates of

inheritance and estates for life are called estates of freehold ; Estates of

the term 'freehold,' in this connection, having reference to ^'*^®^^°^'^-

the seisin or feudal possession, and being applied to these
estates inasmuch as they entitle the tenant to the seisin (v).

(p) Burton, § S65 ; Cattleij v. Arnold, IJ. & H. 651.

iq) See Boiven v. Amlcrson, 1894, 1 Q. B. 164, 42 W. R. 236, disapproving
Sandford v. Clarke, 21 Q. B. D. 398 ; Soames v. Nicholsan, 1902, 1 K. B. 157
71 L. J. K. B. 24, 85 L. T. 6H.

(r) Co. Litt. 45 b ; 2 Bl. Comm. 143.

(s) Litt. s. 68 ; 2 Bl. Comm. 145 ; Richardson v. Langridqe, 4 Taunt. 128
;

S.C, and notes, L. C. R. P. 4 ; James v. Dean, 11 Ves. 388, 391.

(<) 2 Bl. Comm. 150; Rouse's case, Owen, 57 ; S.C, and notes, L. C. R. P. 1.

(«) Litt. s. 1.

(y) Litt. s. 324 ; Williams, Seisin, 2, 4, 5.

C
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Since the seisin of land of copyhold tenure is in the lord of the

manor, copyhold estates of inheritance and for life cannot

properly be termed estates of freehold. They are, however,

([uasi-freehold estates (/r).

Estates less Estates for years, at will, and at sulferance are distinguished

than freehold, as estates less than freehold, since, being chattels real, they do
not entitle the tenant to the seisin, but confer only a right of

possession, which is technically inferior to the seisin (a;). In

modern law, however, there is practically no difference between
the seisin of land for an estate of freehold, and the possession of

land for an estate foryears, asregards the nature of the possession.

]'y condition, Estates Conditionally Determinable.—In the foregoing
or conditional definitions of estates, with reference to their quantities, the

absence of any provision, accompan^dng the grant of an estate,

for its abridgment in some event, is assumed. An estate may
be given, however, subject to a provision that the interest of

the tenant may be put an end to, or shall determine ipso facto,

before the completion of the regular period of duration of the

estate, on the occurrence of some uncertain event. xV provision

by which an estate may thus be rendered conditionally deter-

minable may be either a condition subsequent, or a conditional

limitation.

Definition. Qsmdition Siibscquent.—A condition subsequent— also called

a cona 1tionTTT^re^nlry^ or, simply, a condition—is a clause

annexed to tlie grant of an estate, and providing that, on
the occurrence of a specified event (the occurrence of which
is uncertain) before the expiration of the estate in the ordinary

course, the grantor may re-enter on the land ; or it may provide

that, in such event, the estate granted shall be void. Its effect

is that, on the occurrence of the event, the grantor, or any
person entitled under him to the benefit of the condition, may
defeat (that is, put an end to) the estate, and resume the

former estate of the grantor in the land(//). For this purpose
he must make entry upon the land, or claim possession of it,

by action or otherwise, according to the terms of the clause
;

for, till this takes place, the estate continues to exist, not-

withstanding the occurrence of the event upon which it was
made determinable (c').

To what A condition subserpient may be annexed to the grant of
e>,tates may g^^ estate in fee simple, or any less estate. Thus, the fee

simple may be granted subject to a condition that if the

{\o) Co. Cop. s. 16.

(.r) 2 Bl. Coram. 144; Litt. s. 324.

(y) Litt. s. 32.5; 2 Bi. Coram. 154.

(z) Lift. s. 347; 2 Bl. Comm. 155; Serjeant v. Nash Field d- Co., 1903. 2

K. B. 304, 72 L. J. K. B. 630, 89 L. T. 112.
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grantor or his heirs pay tlie grantee or liis heirs a sum
of money, the grantor or his heirs may, within the period
prescribed by the rule against perpetuities (p. 284) for tlie

vesting of future interests, {a) re-enter on the land {h)\ or

an estate in fee simple may be granted to A., with a proviso
for re-entry, within the period last mentioned, by the grantor
or his heirs, in case the grantee discontinue to use the name
of A. (7^). And, in theory, an estate in fee simple is held
subject to an implied condition of re-entry by the lord, on
breach by the tenant of any of the services or duties incident

to his tenure of the land (p. 439). As will hereafter be seen,

estates for years are commonly granted subject to a condition

of re-entry by the lessor or his heirs, on default by the tenant
in payment of rent, or in the observance of the stipulations

contained in the lease (p. 85).

CondiU^mdlAmitc^^ conditional limitation may be Definition,

described, generally, as a provision annexed to the grant of an
estate, and having the effect of putting an end to the estate,

upon the occurrence of a specified event which may or may
not happen, and which, if it happens, precedes the occur-
rence of the event upon which the estate would expire if it

had been given unconditionally (c).

On the termination or defeasance of an estate by the opera- Distinguished

tion of a conditional limitation, the right to the land passes to fi'"'" condition

the person entitled to the next subsequent estate therein, with-
subsequent,

out any act being done by him ; whereas, as has been seen, on
breach of a condition subsequent, entry or claim is necessary

to determine the estate.

Under the early common law, it was essential to the At common
validity of a conditional limitation that it should be capable l^^.

of being construed as limiting the duration of the estate,

merely, and not as rendering it defeasible. Thus, where land

is granted to a man so long as he is parson of Dale, or while

he continues unmarried, or until out of the rents and profits

he shall have made £500—these are instances of conditional

limitations of estates for life that would be valid at common
law. If the contingency happens in the grantee's lifetime

(when he ceases to be parson, marries a wife, or has received

the £500), the estate terminates ; but if the contingency does
not happen before his death, the estate continues throughout
his life. So, if an estate be granted to A. for a certain term

(a) Dunn v. Flood, 25 Cli. D. G29, 28 Cli. D. 586, 54 L. J. Ch. 870, 52 L. T.

699 ; Ee llollis' Hospital {Trustees of) and Jlar/ue's Contract, 1899, 2 Ch. 540,
68 L. J. Ch. 673, 81 L. T. 90.

{b) 1 Sand., Uses, 210.

(c) See 2 Bl. Coram. 155 ; Fearue, C.R., 274, 1 Prest. E?tates, 40; Jie Mavhu,
21 Ch. D. 838, 30 W. R. 887.
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of years, if he shall so long live—this is a couditional limita-

tion, valid at common law, of a term of years determinable by

the death of A. before the end of the term, but otherwise

continuing till its completion ((/). But if land be granted to

A. for bis life, but should B. pay A. a sum of money, then to

B., in this case, the conditional limitation would have been

void under the early common law; since B.'s estate could

only have effect in defeasance of the estate expressly given

to A. for his life, and the early law did not admit of limita-

tions which might have the effect of putting an end to an

estate before its expiration according to the terms of the

gift (6'). And a like stipulation—as distinguished from a con-

dition subsequent—in favour of the grantor of the estate or

his heirs, would have been void, for the same reason.

Not applicable The rule last mentioned, of the early common law, prevented
atcoinnioiilaw ^l^g annexation of a conditional limitation to a grant of an

ee simp e.
gg^^^^^g -j^ £gQ simple, iu defeasance of the estate. And, at

common law, the grantor of an estate in fee simple in land

could not annex a conditional limitation to the grant by ex-

pressly reserving to himself, or giving to another, an interest

in the land in succession to the fee sim])le granted by him ; for

any such reservation or grant was void (/). It seems, how-

ever, that, before the statute Quia Evi'ptores, an estate in fee

simple might be given subject to a conditional limitation speci-

fying a period for the duration of the estate—as where land

was given to A. B. and his heirs for so long as 0. D. or his

issue should live, or for so long as E. F. and his heirs should

be tenants of the manor of Dale, or for so long as the grantee

or his heirs should use a particular name—and that, upon the

determination of the estate, in accordance with the terms of

the limitation, the land would revert to the donor or his heirs,

as being the persons having the right of reverter upon the

determination of the estate granted, by virtue of the estate in

fee simple originally vested in the donor (g). So also, as has

been seen (p. 30), the fee simple conditional of the common
law was an instance of an estate in fee simple granted subject

to an implied conditional limitation. But since the enactment

of the statute Quia Emptores, there can be no tenure, or incident

of tenure, between the grantor and the grantee of an estate in

fee simple in land of freehold tenure, except in the case of a

grant by the Crown (p. 13); consequently, there can be no

right of reverter remaining in the grantor ; and the chief lord

(of whom, under the statute, the grantee holds) can only claim

[d) 2 Bl. Comm. 143, 155.

(e) See Fearne, C.R., 261 ; 1 Sand., Uses, 155; Sug. Povv. 1, 2.

(/) Co. Litt. 18 a; 1 Shep. Touch. 120; Fearne, C.R., 373.

{g) 1 Sand., Uses, 208, 209.
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the land, by right of tenure, in case of escheat. Apparently,
therefore, a conditional limitation of the kind in question, de-
pending on the rules of the common law, is void, and the grantee
is entitled to an absolute estate in fee simple (h). It should

be observed, however, that the validity of a 'determinable
fee '—that is, an estate subject to such a limitation—has been
assumed by writers of great authority (i). If such an estate

can be effectually granted, the grant would apparently be sub-

ject to the rule against perpetuities (p. 283), as regards the

period within which the conditional limitation must have effect.

—The foregoing observations do not apply to the fee simple
conditional in land of copyhold tenure, the validity of which
depends on manorial custom.

A conditional limitation may be made, however, to take Maybe created

effect in defeasance of the estate to which it is annexed—
^J

limitation

whether that estate be the fee simple, or an estate less in interest.
"

quantity—by means of the creation of a future estate of the
kind known as an executory interest ; which, on the occurrence
of the event referred to in the limitation, will become a pre-

sent estate, vested either in the grantor or his successors, or in

some other person (according to the terms of the limitation), in

defeasance of the preceding estate. But the limitation, to be
valid, must be made to take effect within the period allowed by
the rule against perpetuities for the vesting of future interests

(p. 283). The nature of executory interests, and the rules

applicable to them, are considered hereafter (pp. 118-125). It

will be sufficient to mention here, that they were not recognised

by the early common law, but are governed by rules of later

introduction.

Arrangement of Topics.—In the following chapters of

this part, estates are considered, according to the different

modes in which they may be held, under the four heads of

Estates in Possession, Estates in Expectancy, Estates in Com-
munity, and Equitable Estates (see p. 1). Under each head,
the circumstances under which estates so held come into

existence, and the events in which they cease to exist, are

noticed ; and the tenant's powers of using and dealing with the
land—which are divided into rights of use and enjoyment, and
rights of alienation—are described.

(h) 1 Sanrl., Uses, 208, 209, citing Anderson, 138; Third Rep. R. P. Cora,

p. 36; Leake Dis;est R. P., 36, 217; Grav. Perp. 19; Collier v. M'Bean,
L. R. 1 Ch. App. 81, 35 L. J. Cli. 114. 13 L. f. 484 ; and see per Jessel, M. R.,

in Collier v. Walters, L. R. 17 Eq. 252, 261, 43 L. J. Ch. 216, 29 L. T. 868. See
also Musgrave v. Brooke, 26 Ch. D. 792, 54 L. J. Ch. 102, 33 W. R. 211.

(/) See did'A, Rep. pt. 10, 97 b; Rep. pt. 11, 49 a ; IP. Wms. 70, 74, 75;
Co. Litt. 1 b; 2 Lord Raym. 1148; 1 Prest. Est. 431 et scq.; Piowd. 557; 1

Cruise, t. 1, ss. 82 86; 2 151. Comrn. 155.



CHAPTER III.

ESTATES IX POSSESSION.

Estate in Definition.—An estate in land is said to be in possession when
pos'^e^siou

^j^g tenant is entitled to the immediate use and enjoyment of

the land. An estate is deemed in law to be an estate in pos-

session, although the tenant have not the actual seisin or

possession of the land, if it be wrongfully withheld from him
by another; since he may enforce his right to the possession

by legal process (a).

The distinctions that exist between the different estates as

regards their creation and determination, and the tenant's

rights of use and enjoyment, apply chiefly to estates in pos-

session. In the present cbapter, therefore, each estate is

considered separately.

Sect. I.

—

Estate in Fee Simple.

ilides of. Creation or Acquisition.—An estate in fee simple in land

of freehold tenure may be created by the grant of the Crown,
as lord paramount, whei'e there is no existing estate in fee

simple in the land—as where it has escheated to the Crown.
Such grants are now subject to various statutory regulations

hereafter noticed (p. 472). As regards land of copyhold
tenure, if a customary estate in fee simple has determined from
any cause, the lord of the manor may, as has been seen (p. 22),

re-grant the land for a new copyhold estate in fee simple ; and
he may also, subject to certain conditions and restrictions (im-

posed chiefly by the Coi)}hold Act, 1894), grant estates in fee

simple in parts of the wastes of the manor (p. 21). Grants
of these kinds are the only modes whereby estates in fee simple

can be created, in the sense of being made to arise as new
estates. The ordinary (and only other) mode of acquisition of

an estate in fee simple is its transfer, as an existing estate,

from a person in whom it is vested, to the person by whom it

is accpiired.

(a) 1 Steph. Comm. bk. 2, ch. 7 ; 2 Bl. Comm. 195 ; cf. Leach v. /«y. 9 Ch.
D. 42, 47 L. J. Ch. 876, 39 L. T. 242.
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Use and Enjoyment.

—

General R'ujliis.—The tenant in fee Profits or

simple of land of freehold tenure is entitled to all the profits produce,

or produce of the land. At common law, he has presumptively Game,

the exclusive right of taking wild animals on the land, and the

]-)roperty in any wild animal so taken, whether lawfully, or by a

trespasser (h). But a wild animal started on his land, and
taken on the land of another, belongs, it seems, to the taker,

wiiether he be the tenant himself, or a stranger (c). By the

Ground Game Act, 1880 (c. 47), the right of the occupier of

land (including a tenant in fee simple in occupation) {cc) to

kill and take hares and rabbits thereon is made inseparable

from his occupation.—The tenant has, in general, the exclusive

right of flsliing in such part of a non-tidal stream as passes

through the land, and of fishing from liis own bank where the Fishing,

land adjoins the stream on one side only ; since the riparian

owner of either bank of a non-tidal stream is presumptively

the owner of the adjoining half of the bed of the stream (p.

334). And he has a similar right of fishing in a non-tidal

lake or pool on his land, or which his land adjoins {d).

The tenant is entitled to the possession of chattels found in Cliattels

or upon the land as against all persons (including the finder) found,

other than one who can prove that he is the owner of the

chattel (f) ; subject, however, to the right of the Crown—or,

sometimes, a ])rivate person by right of franchise (p. 19)—to
' treasure trove,' that is, gold or silver, in coin, plate, or bullion,

found concealed in a house, or other private place, or in the

earth (/).

Things which, having been part of the land in a legal sense. Tilings

are separated therefrom, whether intentionally or by accident d^'tached from

—as timber felled, or blown down by the wind (7), plants up-

rooted, fixtures severed, the materials of a demolished building,

or minerals won—are the property of the tenant, or of a grantee

of the things or the right of taking them, as personal chattels.

In the exercise of the foregoing rights, and generally, the General

tenant may use and deal with the land and every part of it as
powers of user,

V .
•' .

^
. and limits of.

he may think fit, provided he does not thereby interfere with

[h) Case of Sivmis, Rep. pt. 7, 17 b ; Blades v. llvjgs, 7 H. L. ()21.

(c) Sutton V. Moody, 1 Rayni. 250 ; Blades v. Higgs, sup.

(cc) Anderson v. Vicary, ioOO, 2 Q. B. 287, GO L. J. Q. B. 71,3, 83 L. T. 287.

[d) Coulson k Forbes, Law of "Waters, 108, 3G-2, 373 (2tul ed.), and cases

there cited.

(c) Elwcs V. Briig Gas Co., 33 Cli. D. 562, 55 L. J. Cli. 734, 55 L. T. S31

;

South Sta^ordsliire Water Co. v. Sharnian, ISOG, 2 Q. B. 1). -14, 65 L. J. Q. B.

460, 74 l1 T. 701 ; <;/. Bridfjes v. Haickesicorth, 21 L. J. Q. B. 73.

(/) 1 Bl. Coram.295; Attorney-General v. Moore, 1893, 1 Cli. 676,62 I.. J.

Ch. 607, 68 L. T. 574; Attorney-General v. Trustees of British Museum, 1903,

2 Cli. 598, 72 L. J. Ch. 743.

(rj) Re AinsHe, 30 Ch. D. 485, 55 L. J. Ch. 615; Re Harrison's Trusts, 28 Ch.

D. 220, 54 L. J. Ch. 617, 52 L. T. 204.
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rights enjoyed by others in the land, whether as owners (as

where the surface and the subsoil are vested in different owners),

or as having competing rights, inferior to ownership, in the land,

or with the rights of neighbouring owners; and subject to such

duties as are imposed on landowners generally for the public

benefit, and to restrictive covenants, if any, affecting the land

Where liable (see infra). Where, however, an estate in fee simple in land

for equitable is held subject to a conditional limitation by way of executory
waste. interest (p. 37), the tenant's rights of use and enjoyment are

subject to the obligation of not committing waste of the kind

called ecjuitable waste (p. 55) ; but he may, it seems, commit
ordinary waste (i).

Copyhold The rights of a tenant in fee simple in land of copyhold
tenant's tenure, as to use and enjoyment, are limited by the lord's
rights,

rights in the timber and minerals (p. 21). And if a copyhold

tenant (whether his estate be the fee simple or a smaller

estate) opens mines, cuts timber, or does any other act on the

land which the law deems waste, or permits waste on the land

by neglecting to repair, &c. (p. 52)—such act or omission on

his part, unless warranted by special custom of the manor, or

duly authorised by the lord, is a cause of forfeiture of the land

to the lord, as being an infringement upon his rights (/;). In

other respects, however, the rights of a copyhold tenant in fee

simple, as to use and enjoyment, are the same as where the

tenure is freehold. As has been seen, copyhold land that has

been enfranchised under any of the Copyhold Acts, so far re-

tains the character of copyhold, that the lord has the same
rights in the minerals as before the enfranchisement, unless

the contrary has been agreed (p. 27).

Binding the B.estrictive Covenants.—Benefit of Covenants.—A tenant in

1 nid. fee simple may be bound by covenants entered into by himself,

or by a preceding owner, restricting, to some extent, the exercise

of his general rights of use of the land. If such a covenant be

of a negative or prohibitory character

—

e.g., a covenant not to

build on the land—it will not only bind the covenantor, but

will also, in equity (though not at common law), run with the

land, that is, will bind every subsequent owner of the land

—

except a purchaser or lessee who has acquired the legal owner-

ship of the land without notice, actual or constructive (]). 165),

that it is subject to such restriction—to the extent, at least,

that a breach of the covenant will be restrained by injunction
;

provided the condition of the land has not been so materially

changed as to render the enforcement of the covenant practi-

(i) Turner v. Wright, Johns 740 ; 2 De G. F. & J. 234 ; cf. RoUnson v. Litton,

8 Atk. 209 ; Stansfield v. Haherghnm, 10 Ves. 272.

[k] Co. Cop. s. 57 ; 1 Watk. Cop. 331.
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callv impossible (/). !Riit the foregoing rule does not apply to

an "affirmative covenant, such as a covenant to build, or to

repair buildings (??i).

On the other hand, the tenant is, in general, entitled, both at For benefit ..f

common law and in equity, to the benefit of a covenant entered ^^^ '""'^•

into by any person with a preceding owner of the land, for the

advantage'of the land ; if, from the words of the covenant, or

the circumstances of the case, it appears to have been the inten-

tion that the benefit of the covenant should run with the land
;
(n)

or where the benefit of the covenant has been expressly assigned

on transfer of the land (o). Hence, where land is sold in lots,

under a building scheme, and the several purchasers enter into

restrictive covenants with the vendor as to buildings to be

erected on their respective lots, the owner of any lot is, in

general, entitled to enforce the observance by the owner of any

other lot of the restrictive covenants entered into by the latter

under the building scheme (p). And the vendor is himself

bound to observe the covenants with respect to any part of the

land retained by him ; and he may not sell any lot to a pur-

chaser free from the restrictions, or release his lot from the

restrictions, without the consent of a previous purchaser of

any lot (pp).

Fixtures and Emblements.—Fixtures, whether annexed by Rights to,

the tenant himself or by a preceding owner, pass with the

laud, on the tenant's death, to the devisee of the land under

his will, or to his heir at law, if he die intestate. There seems

to be no distinction in this respect between trade or agricul-

tural fixtures, and articles of domestic use or ornament which

(?) Tulk V. Mo'xliay, 2 Ph. 774 ; and other cases cited in 2 Dart. Y. & P. 860,

ct seq., Renah v. Coidishaw, 9 Ch. D. 125, 11 Ch. D. 86(5, 48 L. J. Ch. 830;

Xottinqham Patent Brick tt- Tile Co. v. Butler, 15 Q. B. D. 261, IG Q. B. I). 778,

55 L. J. Q. B. 280, 54 L. T. 444 ; Collins v. Castle, 36 Ch. D. 248, 57 L. J. Ch.

76, 57 L. T. 764 ; Spicer v. Martin, 14 App. Cas. 12, 58 L. J. Ch. 309, 60 L. T.

546 ; Kniyht v. Simmonds, 1896, 2 Ch. 294, 65 L. J. Ch. 58:5, 74 L. T. 539 ; cf.

Formby v. Barker, 1903, 2 Ch. 539, 72 L. J. Ch. 716, 89 L. T. 249.

{m) Haywood v. Brunswick, dc. Building Societi/, 8 Q. B. D. 403, 51 L. J. Q. B.

73, 45 L. T. 699 ; London <(,• S. W. By. Co. v. Gomm, 20 Ch. D. 562, 51 L. J.

Ch. 530, 46 L. T. 449 ; Austcrherry v. Corpn. of Oldham, 29 Ch. D. 750, 33 W.
K. 807.

(w) The Priors Case, cited in Spencer's Case, Rep. pt. 5, 16. 1 S. L. C. 52:

Hudson V. Cripps, 1896, 1 Ch. 265, 65 L. J. Ch. 328, 73 L. T. 741 ; Bofjers v.

Hosegood, 1900, 2 Ch. 388. 394, 69 L. J. Cli. 59, 81 L. T. 515.

(o) Renals v. Cowlishaw, sup. note (H.

(/)) Western v. Macdermott, L. R. 2 Ch. 72, 15 L. T. (Ul. 1.". "W. R. 265; Not-

tingham Patent Brick »(• Tile Co. v. BiUhr, Collins v. Caxtlc and Spicer v. Martin,

sup. note (/).

ipp) Mackenzie v. Chihhrs, 43 Ch. D. 265. 59 L. J. Ch. 18S, 60 L. T. 98 ;

Spicer V. Martin, sup. note (/).
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are properly fixtures (</). Emblements pass, on the tenant's

death, to a devisee under his will of the laud on which they

are growing, where the will does not show a different inten-

tion
;
(r) but if the tenant die intestate, they belong to his

legal personal representative as personal estate (s).

Rights to. Title-deeds.—The tenant is entitled, in general, to the

absolute ownership and possession of the deeds and documents

of title to his estate ; and he may therefore dispose of them as

he pleases (^). Tlu se rights may be subject, however, to re-

strictions in favour of an owner of other land to which the

same deeds and documents relate, or to obligations by express

agreement for production of the deeds and documents to others,

and their safe custody (p. 280). The tenant's rights in the deeds

pass to any transferee of iiis estate in his lifetime or by his

will, and to his heir at law if he die intestate (w).

Rights of, in Alienation.—A tenant in fee simple may, in general, dis-

geiieral. pose of the fee simple, or of any smaller estate or other right

of property in the land, either by alienation inter vivos {i.e.,

such as takes effect in the alienor's lifetime) or by will.

Coiulition.s, Where, however, the estate is held subject to a condition
&c.,inregtraint subsequent or conditional limitation by way of executorY
of alienation,

interest (pp. o4, 37), the tenant can only alienate subject to

the condition or limitation—unless the alienation be made in

exercise of the special powers given (as mentioned in the next

paragraph) by the Settled Laud Acts. To a limited extent,

such a condition or conditional limitation in restraint of aliena-

tion by a tenant in fee simple is valid. Thus, alienation to a

particular person, or the sale of the land out of the tenant's

family, may be restrained in either of these ways (v). But if

the restriction is absolute in its terms, or if it tend to prevent

the tenant from disposing of the land, it is deemed to be

repugnant to the nature of an estate in fee simple ; and in

such case, as will hereafter be seen (p. 291), the condition or

limitation is void, and the estate is held free of any restraint

on alienation.

Alienation The powers of alienation and other powders given by the
under Settled Settled Land Acts, 1882 to 1890, to a tenant for life (pp. 53,
Land Acts.

(7) 1 Wms. Exors. 648 ; Amos & Ferrard on Fixtnres, 322, 242-248 (3rd ed.).

{r) Re Roose, 17 Ch. D. (!9G, .50 L. J. Ch. 1!)7, 43 L. 'J'. 719.

(») 1 Wms. Exois. 627, ()'28, and cases there cited,

[t] Coniyn Dig. Charters, A; Goodc v. Burton, 1 Exch. 189.

(m) Lord Buckhurst's Case, Rep. pt. 1, 2 a ; Sug. V. & P. 433.

(v) Litt. s. 301 ; Co. Litt. 223 a ; Doe v. Pearson, 6 East 173 ; /n re Maele/iy,

L. R. 20 Eq. 186, 44 L. J, Ch. 441, 32 L. T. G82. But see Attwata- v. AtUoatcr,

18 Beav. 330.



or otherwise to the lord of the manor ; since it thereby

becomes mera'ed in his freehold estate. . )/
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G:3) are by the Settled Land Act, 1882 (c. 38), e. 58, ex-

tended to a tenant in fee simple, with an executory limitation,

gift, or disposition over, on failure of his issue, or in any other

event (w). Capital money arising from a sale or other dis-

position undei; the Acts by such a tenant in fee simple, and

investments of such ca])ital money, are, however, considered as

land, and are held and devolve in the same manner as the land

would have been held and have devolved if it had not been

disposed of (see p. 71).

Expiration.—An estate in fee simple in land of freehold Modes of.

tenure expires only in the event of its passing to, and becom-

ing vested in, the Crown, by escheat, forfeiture, or otherwise.

In such case, the fee simple merges in the absolute ownership

of the Crown. This, however, can occur only where the land

is held directly of the Crown. Where it is held of a mesne

lord (as the lord of a manor), and he acquires it by one of the

above modes, the fee simple is not thereby extinguished, but

merely reverts to the lord. An estate in fee simple in land of

copyhold tenure expires on its passing by escheat, forfeiture, ^^5

Sect. II.

—

Estate in Fee Simple Conditional.

Creation.—As has been seen (p. 29), this estate is created Mode of.

by a disposition—which may be either iii/er tiros or by will (.r)

—of land of copyhold tenure held of a manor in which there

is no special custom to entail ; in terms that would create an

estate tail, either general or special, if such a custom to

entail existed in the manor.

Use and Enjoyment.—The tenant's rights in these Riglits of.

respects are apparently the same as those of the tenant of an

absolute estate in fee simple in copyhold laud (p. 40).

Alienation.—The grantee of the estate, if he has had issue. Rights of.

or his issue after his death, ma^ dispose of the land for an

absolute copyhold estate in fee simple, either Mi^er viros or by

will, thereby extinguishing the grantor's right of reverter (//).

A disposition of the fee simple by the grantee, before birth of

issue, would be effectual as against his issue, if any, but would

not affect the grantor's right of reverter (z). A disposition of

(w) Ee Morgan, 21 Ch. D. 114 ; 53 L. J. Ch. 85, 48 L. T. 964.

{x) See Simp.^o)i v. Simpson, 4 Bing. N. C. 333.

ly) See aHi!e, p. ;)0 ; 5 Cruise, t. 37, ss. 43-45; Piillcn v. Middlcton, !> '^lod.

483.

\z) Co. Litt. 19 a.
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a copyhold estate or interest less than the fee simple wonld
seem to be valid as against issue of the grantee, but ineffectual

as against the grantor's right of reverter.

Expiration or Determination.—The estate expires on
failure of issue of the grantee, unless it has been previously

determined by a disposition of the fee simple absolute ; or on
the grantee's death, if he has no issue (p. 30).—If the right of

reverter becomes vested in the tenant, the estate merges
therein, and the tenant thus acquires an absolute copyhold
estate in fee simple («).

Sect. III.

—

Estate Tail.

Creation.—An estate tail is created by a grant of the
estate, either inter vivos or by will.

Use and Enjoyment.—The rights of a tenant in tail, as to

use and enjoyment of the land, are similar, in all respects, to

those of a tenant in fee simple (pp. 39-41) (?>), and the
rules as to the devolution of fixtures annexed to the land, and
emblements growing thereon, on the tenant's death, are the

same for an estate tail as for an estate in fee simple (c). The
tenant's rights, also, with respect to the deeds and documents
of title to the land appear to be the same as those of a tenant

in fee simple (pp. 41, 42) {d).

Alienation.

—

Former Methods.—The restriction on aliena-

tion imposed by the statute De Bonis Conditionalthus has

already been referred to (p. 30). Its effect was to deprive

the tenant of the power of disposing of the land for any estate

to endure beyond the term of his life. For though a convey-
ance of an estate of inheritance by a tenant in tail was not
absolutely void under the statute, it was ineffectual as against

the claims of his issue, or of any person having an interest in

the land subsequent to the estate tail (e).

The inalienable estate of inheritance, or 'strict entail,' to

which the statute De Bonis thus gave rise, was found, in course

of time, to be an inconvenient form of ownership. But though
attempts were frequently made to procure a repeal of the

.statute, it remained in full operation for nearly two hundred

(rt) Sivipson V. Simpson, sup. n. (x).

(b) A Horrify- General, v. Duke of Marlhorouyh, 3 Madd. 408, 528.

(c) 1 Wms. Exors. 62G.

{d) Papillon v. Voice, 2 P. Wms. 471 ; 1 Cruise, t. 2, c. 1. s. o9.

(c) 1 Cruise, t. 2, c, 2, s. 4 ; Burton, § 643.
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years (/). At length, however, a mode was contrived wborcby

a tenant in tail might alienate the inheritance notwithstanding

the statute—which was thus virtually repealed. In I'allarurii's TaUunm'n

Case (1472) (r/), the Court of Common Pleas held, in effect, '^'««<^-

that a tenant in tail might, by means of a fictitious suit, bar

his issue and all subsequent estates in expectancy, and thus

acquire, or dispose of, an estate in fee simple. This proceed-

iug—wliich was called a recovery or (usually, and to dis-

tinguish it from a real adjudication in an action) a common Commun

recovery—was, in form, an action for recovery of the land,
^^°°^'*^^"^"'-

brought by a person who was feigned to have a title superior

to that of the tenant in tail. In the course of the proceedings,

default was made, by arrangement, in defending the title of

the tenant in tail; and thereupon judgment was given for the

demandant (the person bringing the action) to recover the fee

simple ; which judgment was effectual, not only against the

tenant in tail, but also against all issue on whom the estate tail

might have devolved, and all estates and interests subsequent

to the estate tail (A).

By statutes of Henry YII. and Henry VIII., a tenant in Fines,

tail was enabled to alienate as against himself and the issue on

whom the estate tail might have devolved, by another proceeding,

called a fine ; thereby creating a base fee (p. 31), or an estate

which was practically of that description (i). A fine was the

termination, by agreement, of a fictitious suit, whereby the

party suing was acknowledged to be, and became, the owner

of the land. Enrolment of the fine on the records of the Court,

and its proclamation several times in open court, were required

for the completion of the transaction {j).

Since the person to whom the land was adjudged by a Deed to

common recovery or fiue was not usually intended to hold for declare use-s

his own benefit, a deed to declare the uses of the recovery or
J^^.

^'',^|,'^*^'^^

fine w^as an ordinary incident of the transaction. The effect of

this deed was to pass the ownership of the land—according

to the law, hereafter explained, respecting declarations of

use (pp. 121, 314)—from the party to whom the land was

adjudged, to any person in whose favour the use was declared

by the deed (A.).

(/) 2 Bl. Comm. IIG ; Sir Anthony Mildmay''s Case, Rep. pt. G, -10 a.

{g) Year-book 12th Edw. 4, 19.

(h) See generally as to common recoveries, 2 131. Comm. o57 et seq. ; Burton,

§§ 683-697 ; 5 Cruise, t. 3G.

(i) 4 Hen. 7, c. 24, explained by 32 Hen. 8, c. 3G ; 5 Cruise, t. 35, c. 9, ss.

3-11 ; Burton, ss. 700-702.

(;') As to fines generally, see 2 Bl. Comm. 348-350, 5 Cruise, t. 35 ; and as

to proclamations of fines, see st. 11 & 12 Vict. c. 70.

(it) 2 Bl. Comm. 363.
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iModes of The proceedings above described were not used for barring
barring entails

estates tail in lands of cop3^hold tenure. Where, by special
copyioc^.

pj|g|.Qj^^ ^^^ estate tail might be held in copyhold land (p. 23),

the custom frequently prescribed also the mode of barring the

entail ; but in the absence of any special custom for that pur-

pose, the entail was barred by surrender, the ordinary mode of

alienation of copyholds (/).

Abolition of Present Law as to Alienation.—By the Fines and Recoveries
fines and ^(^^-^ ^333 (•(,. 74), fines and recoveries were abolished as from

Modrofbar- the 31st December 1833 (s. 2). As from that date, the Act

ring entails in enabled a tenant in tail to dispose of the entailed land (m) for

land of free-
j^^-, ggtate in fee simple absolute, or for any less estate, as against

hold tenure.
_^^^ persons who might have claimed it by virtue of the estate

tail (that is, as against himself and all issue on whom the estate

tail might have devolved), and also as against all persons whose

estates might have taken effect after the determination, or in

defeasance, of the estate tail (ss. 15, 21); (n) provided that,

where the land should be of freehold tenure, the disposition

should be made by a mode of conveyance (other than a will,

and not being merely a contract to convey) that would have

been applicable if the estate had been the fee simple
;
and that

such conveyance should be made by deed ; and that the deed

—

unless it should be a lease for twenty-one years or less—should

be enrolled in the Court of Chancery (now in the Central Office

of the Supreme Court of Judicature) (o) within six calendar

months after its execution (ss. 40, 41). The deed, if duly en-

rolled, takes effect from the time of its execution ;
except that

it will be void as against a subsequent deed, enrolled before it,

whereby the land has been conveyed to a purchaser (s. 74) (^p).

Di.sentailing The deed by which an estate tail is barred under the Fines
deed. and Piecoveries Act, may be either a conveyance to a purchaser

or other transferee, or a deed by which the tenant grants the

land to a person to hold to the use of himself (the tenant) and

his heirs, as tenants in fee simple. The effect of a deed of the

latter kind is to vest an estate in fee simple in the grantor

(p. 315). It is called, distinctively, a disentailing deed, and is

resorted to where the tenant desires to acquire and retain the

fee simple.

{I) Burton, § 1285.

[m) In this Act the word 'lands ' extends to manors, advowsons, rectories,

tithes, rents, &c. (s. 1).

(«) MiUbank v. Vane, 1893, 3 Ch. 79, 62 L. J. Ch. G29, G8 L. T. 735; Lady
Cardigan v. Curzon Howe, 1901, 2 Ch. 479, 70 L. J. Ch. 7C3, 49 W. R. 715.

(o) Rules of Supreme Court, 1883, Ord. Ixi. r. 9.

(/)) Quarc, whether the purchaser has priority where he has express notice

of the earlier deed : cf. s. 38 of the Act ; and see Sugden, R. P. Stat., 238,

2.39; 1 Hayes, Conv., 1G5.
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With respect to estates tail in lands of copyhold tenure, the Mode of

Act provides that the estate, if it is an estate at law ((7), is in l^^mng entails

every case to be disposed of by^^^jmimk;^(s. 50) (p. 322) ; and
that tlie surrender need not be enrolled otherwise than on the

court rolls of the manor to which the land belongs (s. 54).

It will be observed that the Act expressly excepts a will Estates tail

and a contract from the modes by which an estate tail may be "';* barred by

disposed of (s. 40). A testamentary disposition by a tenant in f,.a.c.t.

tail is void (r). And though, if he contract to sell the laud,

the contract may be enforced against him during his life, yet,

if he die before he has conveyed the land, the contract will be

void as against all issue on whom the estate tail might devolve,

and persons claiming subsequent estates (s). "Jliis rule, how-

ever, does not apply when the sale is made under the powers

given to tenants in tail (as presently mentioned) by the Settled

Land Acts, 1882 to 1890 (see p. 67).

If a conveyance by a tenant in tail is not duly enrolled Conveyance

according to the requirements of the Fines and Recoveries ^'y t'^"""'^ i"

1 • IP p 1 1 • 1 1
tail not en

-

Act, and is not a lease tor years ot the kind presently men- rolled : effect

tioned, the estate acquired by the transferee will not have of.

any operation under the Fines and llecoveries Act (see

s. 41). An estate created by such a conveyance, merely,

before the Fines and Recoveries Act, was valid as against

the grantor, during his life, but was defeasible, after his

death, by entry of the issue in tail ; though, in default of

such entry, the estate continued until failure of the issue in

tail, or its expiration before that event. When such a con-

veyance purported to create an estate of inheritance, the estate

thereby created was a defeasible base fee (p. 31) (t). And
it seems that a similar conveyance, not enrolled as above, has

the same operation under the present law(^;). The estate

purported to be created by such a conveyance may, however,

afterwards become valid to all intents; for the Fines and
Recoveries Act provides that where a tenant in tail of land has

created a voidable estate in the land in favour of a purchaser

(0) I.e., as distinguished from a merely equitable estate tail, as to wliich

tieepost, p. 149.

(r) Co. Litt. Ill a.

(s) See s. 47 ; Sue;. E. V. Stats. 1!)7 ; Hall-Dare v. Hall-Dare, 31 Ch. D. 251,

.ns L. J. Ch. 154, 51 L. T. 120; Bankes v. Small, 36 Ch. D. 716, 56 L. J. Ch.
254, 832, 50 L. T. 21.

(0 Mavhil V. Clark, 2 Raym, 779 ; Doe v. Rivers, 7 T. R. 27G ; Doe v. Wichdo,
8 T. R. 211 ; Woodroffe v. Doe d. Daniell, 15 M. & W, 769, 793.

(m) Morgan v. Morqan, L. R. 10 Eq. 99, 39 L. J. Ch. 493, 22 L. T. 595 ; Mdls
V, Capel, L. R. 20 Eq. 692. 44 L. J. Ch. 674, 33 L. T, 158 ; Sug. R. P. Stats.

90-92. But enrolment of a conveyance, &c., by a tenant in tail under the

S. L. Acts is unnecessary, because the alienation is made in exercise of the
over-ridine: statutory powei'. And as to his conveyance under the Lands
Clauses Consolidation Act, see pp. 473, 475.
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Kight of

alienation

inseparably

incident to

estate taiL

IJirth of issue

not essential.

Kxception!

for value, that estate shall be confiiined by any subsequent

disposition made by the tenant under the Act; unless such

disposition be made in favour of a purchaser for value, who
has not express notice of the voidable estate (v). And leases

made by tenants in tail in possession, for terms not exceeding

twenty-one years, at a rack-rent, or not less than five-sixth

parts of a rack-rent, are exempted by the Act from the require-

ment of enrolment of the deed (ic).

The right of alienation in the mode prescribed by the Fines

and Recoveries Act is incident to an estate tail—as was for-

merly the right to bar the estate by recovery or fine—notwith-

standing any expression of a contrary intention on the part

of the donor of the estate, or any condition or conditional

limitation annexed to the grant of the estate with the intention

of restricting such alienation. Since the Act enables the

tenant in tail to dispose of the land as against persons whose

estates might have taken effect in defeasance of the estate

tail, he may, by barring the entail, convey or acquire an estate

free fi'om any condition or conditional limitation which may
have been annexed to the grant of the estate tail (a).

The right of a tenant in tail with regard to alienation

differs, it will be observed, from the power of alienation that

was enjoyed by the owner of an estate in fee simple conditional

at common law—and ^vhich is, at the present day, incident to an

estate of that nature in land of copyhold tenure—in that the

birth of issue of the tenant in tail is not a condition precedent

to the existence of the full right of alienation.

The general right of alienation enjoyed by a tenant in tail

is subject, however, to some exceptions. Estates tail granted

by the Crown, in reward of services, cannot l^e barred, even as

against the tenant's issue, while the ulterior estate expectant

on the failure of the estate tail continues in the Crown (//) (s).

And, in some cases, inalienable estates tail have been created

by private Acts of Parliament. And an estate in tail special

cannot be barred by a donee of the estate, after the existence

of issue capable of inheriting has become impossible, through

the donee's spouse from whom the issue was to proceed having

died, and there being no issue living (,:); for in such case (as

will hereafter be seen), the surviving donee's estate is reduced

to an estate for life (p. 51).

(r) y. 38 ; Sug. 11. P. Stats. 238 ; Ilankey v. Martin, 4i) L. T. 560.

{w) S. 15, 41.

{x) Corbet's case, Rep. pt. 1, 83 a; Dawhins v. Lord Penrhyn, 6 Ch. D. 318,

325, 326, 4 App. Gas. 51, 48 L. J. Ch. 304, 39 L. T. 583 ; and cases sup. n. (n).

(y) 34 & 35 Hen. VIII., c. 20; Robinson v. Giffard, 1903, 1 Ch. 865, 72 L. J.

Ch. 757, 82 L. T. 348.

(z) Fines and Recoveries Act, 1833 (c. 74), s. 18.
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The powers of alienation and other powers given by the Alienarlon

Settled Land Acts, 1882 to 1890. to tenants for life (pp. 5?,, (J3) ""^'='' ^•^"'•''^

are, by the Settled Land Act, 1882 (c. 38), s. 58, extended to
^'""'^ '^''''•

tenants in tail—including those who are by statute restrained

from barring or defeating the entail, and although the reversion
is in the Crown ; exce])t where the laud, in respect of which
the tenant is restrained from alienation, was purchased with
money provided by Parliament, in consideration of public
services. Capital money arising from a sale or other dis-

position of land under these Acts by a tenant in tail, and
investnients of such capital money, are, however, considered
as land, and are held and devolve in the same manner as the
land would have been held and have devolved, if it had not
been disposed of (see p. 71).

Expiration or Determination.—An estate tail expires Modes of.

where, on tlie death of' the original donee of the estate, or of a

succeeding tenant, there is a total failure of issue of the donee, Failure of

or (if the estate is limited in special tail, or to issue of one '•*«"<^-

sex only) a total failure of issue entitled to succeed. And
where the estate is limited in special tail, it ceases to exist as

an estate tail, although the donee be living, on the possibility

of issue becoming extinct (p. 51).

Where an estate tail has been given subject to a condition Operation of

subsecpient, or subject to a conditional limitation, the estate condition.

may be determined or expire prior to the failure of issue, by
virtue of the condition or limitation (pp. 34, 35).

Again, a disposition by the tenant in tail whereby he dis- Where barred,

poses of, or acquires, an estate in fee simple, under his power
of barring the entail, of course extinguishes the estate tail.

In the case of an estate tail in land of copyhold tenure, an Enfranchise-

enfranchisement of the land, at common law, by conveyance ™*^"'' "^' ^"Py-

of the freehold in fee simple by the lord of the manor to " "

the copyhold tenant in tail, extinguishes the copyhold estate

tail (a). But an enfranchisement under any of the Copyhold
Acts merely converts existing copyhold estates into estates of Q
freeliold tenure {h).

^ ^
Skct. IY.—Base Fee.

Creation.—Since the Finn's and Recoveries Act, 18oo (c. Under Elnes

74), a base fee, as defined by that Act (s. 1
; p. 105) arises only a"dRecoveries

by the act of a tenant in tail in expectancy. The mode of '
'^

'

creation of a base fee, as thus defined, is accordingly descx'ibed

(a) Dunn v. Green, 2 P. Wms. 9 ; Challoner v. Murhall, 2 Ves. 524 ; Ex parte
School Board for London ; Re Hart, 41 Ch. D. 547, 58 L. J. Ch. 752, 60 L. T.

817 ; Scriv. Cop. 50, ;!28 ; and see ante, p. 25.

[b) See Copyhold Act, 181)4 (c. 46), s. 21 (2).
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Under former in the chapter Oil Estates in Expectanc}^ (Ch. IV. p. 105). A
base fee of a similar kind might be created, before the above

Defeasible Act, by means of a fine (p. 45).—The creation of a base fee,

defeasible after the death of the grantor by the issue in tail,

has already been explained (p. 47).

base fee.

Rights of. Use and Enjoyment, and Alienation.—The rights of the

tenant, in these respects, are apparently the same as if his

estate were an absolute estate of inheritance ; subject, of course,

as regards alienation, to the limits of duration of the estate (c).

The powers of alienation, and other powers, given by the
Settled Land Settled Land Acts, 1882 to 1890, to tenants for life (pp. 53, 63)
Acts apply to.

^^^^^ ^^ ^^^ Settled Land Act, 1882 (c. 38), extended to a

person entitled to a base fee, although the reversion be in

the Crown (s. 58). Capital money arising from any exercise

of those powers, and investments of such money, are subject,

however, to the provisions of the Acts, already noticed in

connection with the powers given by the Acts to tenants in

fee simple and in tail (pp. 43, 49).

Modes of. Expiration or Determination.—A base fee expires when
the estate tail, from which it has arisen, would, if existing, have
expired, by death of the donee and failure of the issue in tail.

A base fee under the Fines and Recoveries Act, 1833, may,
in certain events, be enlarged into an absolute estate in fee

simple, as hereafter explained (p. 105) ; or it may become such

an estate by operation of the Statute of Limitations (p. 420).

A base fee, defeasible after the death of the grantor by the

issue in tail, is determined, in that event, by the enforcement
of the issue's claim to the land ; or it may afterwards be con-

firmed under the Fines and Recoveries Act (s. 38), as already

mentioned (p. 47), and may thus become an indefeasible

estate (cc). It may also become an indefeasible base fee

through the operation of the Statute of Limitations (p. 420);
and it will then be determinable by merger in an estate in fee

simple in the land (p. 107).

cases).

Sect. V.

—

Estate for Life.

By grant ; or Creation.—An estate for life is created by grant of the
bvoperationof land, either inter vivos or by will, for the life of the grantee,

c^IJhT
^^^^^^ ^^ ^^^ ^^^® ^^^® °^ lives of some other person or persons (pur

autre vie) (p. 32). And there are three instances of estates for

life which arise by operation of law, merely—that is, without

any such grant—namely, the estate tail after possibility of

(c) See 1 Cruise, t 2, c. 2, s. 14 ; Siig. R. P. Stats. 92.

(cc) Sug. R. P. Stats. 92 ; Hankcy v. Martin, 49 L. T. 560.
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issue extinct; the interest, at common law, of a husband, in
his marital right, in his wife's real estate; and the interest
of a widow in her deceased husband's real estate. The circum-
stances under which these interests of a husband and a widow
might formerly, and when they may now, arise, are explained
hereafter (pp. 405-415).

An estate tail after possibility of issue extinct occurs where Estate tail

an estate has been limited in tail special (p. 31), and the tenant after possi-

has survived the person by whom alone the tenant could have ^^^'j*^ ^^
^^^"**

issue capable of inheriting under the entail, and no such issue ''^jT^^^^^Ij^^
is living; as where land has been given to A. and the heirs of vjaCLcXI •

his or her body by B., or to A. and B. and the heirs of their ^UJUn*J \

two bodies, and B. dies leaving no issue by A., or the issue by /., if\^m^
A. afterwards fails in A.'s lifetime. In such case, the estate i^^fepb^
of the surviving tenant is reduced by operation of law to a life »

estate. This estate can only arise by the death of the person
from whom the issue of the surviving tenant was to proceed.
During life, the possibility of issue is presumed to exist, how-
ever advanced the age may be {d).

Use and Enjoyment.— General Bights.— Liahility /or Profits or

Waste.—The tenant is entitled, during the continuance of his produce,

estate, to the ordinary profits or produce of the land ; that is, to
such benefits incident to the possession and use of the land as
can be obtained without commission of waste. But for acts Liability for

of waste he is, in general, answerable to persons entitled in waste,

succession to him ; unless, indeed, the estate has been granted
to him expressly without impeachment of waste; i.e., free from
liability for waste

; or unless the estate be an estate tail after
possibility of issue extinct ; the exemption from liability for
waste, in the latter case, being due to the estate having origin-
ally been an estate of inheritance {eld). A tenant for life is

thus liable for waste whether the tenure of the land be free-

hold or copyhold (c) ; and, as has been seen, waste by a copy-
hold tenant may also be a ground of forfeiture of his estate to
the lord of the manor (p. 24).

Waste, generally, is the destruction or material alteration Wastedefined.
of things forming an essential part of land (in the legal sense
of that word), whereby an estate of inheritance in the land is

diminished in value, or otherwise injuriously affected to an
extent which is not merely nominal or very trifling (/). Such

(d) See Co. Litt. 27 b, 28 a; 2 Bl. Comm. 124, 125; Lewis Bowles's Case,
Rep. pt. 11, 79 b, L. C. R. P. 86.

{dd) Co. Litt. 27 b ; 2 Bl. Comm. 125, 283.

(e) Cornish v. Nc%o, 1 Finch 220 ; Scriv. Cop. 214, 294.

(/) Co. Litt. 53 a; 2 Bl. Comm. 281; Doe v. Burlh^on. 5 B. & Ad. 507;
Wc.tt Earn Central ChariUi Board v. East London Waterworks Co., 1900, 1 Ch.
624 ; 69 L. J. Ch. 257 ; 82 L. T. 85.
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slight damage as last mentioned is not, it seems, deemed to be

waste, either at law or in equity (//). In the old law, altera-

tions that might affect the title to the land, by rendering the

identity of the laud difilcult of proof, were held to constitute

waste, whether or not the value of the land was tiiereby dimin-

ished (//,). But, at the present day, such alterations would

generally, it seems, be regarded as trivial waste, and, on that

ground, would not be actionable ; and if such an alteration

were of a kind that has been called 'ameliorating waste '—that

is, something which actually increases the value of the inherit-

ance— it would not now, it seems, be deemed waste, even in a

technical sense (i).

Voluiitarv; Waste caused by the act of a person is called voluntary

waste. It is committed chiefly by felling timber or trees of

some other kinds, destroying trees, plantations, or hedges,

destroying or damaging buildings, opening mines or pits,

removing earth, clay, gravel, &c., from the land, or changing

the course of husbandry. Waste through omission to do acts,

periiiisfsive. or, as it is called, permissive waste, consists in suffering build-

ings, &c., to decay, through neglect to do repairs (j).

Question of That a tenant for life is liable for permissive waste is

liability for asserted by Sir E. Coke, and other writers (/;) ; and this view

waste.*''
^ ^^^^ been adopted in some judicial decisions (/). It has been

held, however, in several modern cases, that the remedies

afforded by the rules of equity for waste are not available

against a tenant for life in respect of permissive waste (w)

;

and that pecuniary damages in respect of such waste cannot

be recovered against the tenant, or his ])ersonal representative

after his death (n), unless the tenant has acquired the land

subject to a stipulation or condition that he shall keep build-

ings or other objects in repair (o). A tenant for life may,

(g) Doherty v. Allman, 3 App. Ca. 709, 732, 733, 39 L. T. 129, 26 W. R. 513.

(h) Green v. Cole, 2 Wms. Saunders, 644.

(i) Doherty v. Allman, sup. note {g) ; Jones v. Chappell, L. E. 20, Erj. 539,

541, 44 L. J. Ch. 658; Meux v. CoUey, 1892, 2 Ch. 253, 61 L. J. Cli. 419, 66

L. T. 86.

{j) Co. Litt. 53 a; Coke, Inst., pt. 2, 145.

{h) Co. Litt. 53 a, 54 b; 2 Coke, Inst., pt. 2, 145 ; see 2 Bl. Comm. 281 ; 1

Wms. Saunders, 574.

il) See YeUowly v. Goiver, 11 Ex. 274; Davics v. Bavks, 38 Ch. D. 499, 57

L. J. Ch. 1093, 58 L. T. 514.

(m) Lansdotone v. Lansdowne, 1 J. & W. 522 ; Warre7i v. Rudall , 1 J. & H. 1
;

Powys V. Blayrave, Kay 495, 4 De G. M. & G. 44S ; In re Ilotchki/s, ?,2 Ch. D.

408, 55 L. J. Ch. 546, 55 L. T. 110; In re Courtier, 34 Ch. D. 136, 55 L. T. 574.

(n) Barnes v. DowUng, 44 L. T. 809 ; Re CartwrigJtt, Avis v. Newman, 41 Ch.
D. 532. 5.S L. J. Ch. 590, 60 L. 'J\ 891 ; Phillips v. Ilomfraii, 24 Ch. D. 439, 455,

52 L. J. Ch. 833, 49 L. T. 5 ; re Parry <£• Ilopkin, 1900, 1 Ch. 160, 81 L. T. 807,

69 L. J. Ch. 190.

(o) Re Skinfjley, 3 Mac. k Gor. 221 ; Woodhnuse v. Walker, 5 Q. B. D. 404, 49

L. J. Q. B. 609, 42 L. T. 770; Dashwood v. Maqniac, 1891, 3 Ch. 306, 336, 60

L. J. Ch. 809 ; Dinyle v. Cop2)en, 1899, 1 Ch. 726, 68 L. J. Ch, 337, 79 L. T. 693.
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however, be required to maintain and repair during a period

to be prescribed by the Hoard of Agriculture, improvements
executed under the Settled Land Acts, 1882 to IS'.lO, and to

keep them insured against fire where they are so insurable

(Settled Land Act, 1882 (c. 38), s. 28 (1)).

With regard to waste by the felling of trees, the Settled Waste in

Land Act, 1882 (c. 38), s. 35, gives power to a tenant for life timber and

of land that is settled land under that Act, to cut and sell ° ^^ '^^^'*'

timber on the land, which is ripe and fit for cutting, although

the tenant be impeachable for waste in respect of timber
;

provided the consent of the trustees of the settlement, or an

order of the Court, be obtained for the purpose. Three-fourths

of the proceeds of the sale are to be dealt with as capital

money under the Act; and the other fourth part is to go as

rents and profits, and therefore belongs to the tenant for life.

Subject to this enactment, the felling of timber by a tenant

for life is, as a general rule, deemed waste ; and the rule is the

same as to the felling of fruit trees, and trees planted for

ornament, or for the protection of banks, &c., and immature
timber trees ; unless, in the last case, the trees are felled to

allow of the growth of other timber in the same plantation (jx).

And the tenant may not cut trees planted as an improvement
under the Settled Land Acts, except in proper thinning

(Settled Land Act, 1882 (c. 38), s. 28 (2) ).—Oak, ash, and elm

are, in general, timber, if they are upwards of twenty years

old. Local custom may, however, determine what kinds of

trees are, or the age at which they become, timber (5-).

But a tenant for life may cut timber, in the usual course. Where timber

on land that is cultivated merely for the production of timber ^^^ '»^y be

(r). And (independently of the above enactment) if timber is

decaying, or for any other special reason ought to be cut, the

Court may order it to be cut and sold, and the interest of the

proceeds of the sale to be paid to the tenant for life, and the

capital to be secured to succeeding owners (s). A tenant for

life has also the common law right to reasonable ' estovers' or

' botes,' that is, an allowance of wood for repair of his house,

for fuel, for making and repairing instruments of husbandry,

and for repairing hedges and fences ; and, for these purposes

(or the first of them, at any rate), it seems that he may cut

(p) Co. Litt. 53 a ; Pidf/eley v. Rawlirvj, 2 Col. 275 ; Batemaa v. Hotchkin, 31

Eeav. 486 ; PhiUipps v. Smith, U M. & W. 58J> ; Earl Cowlnj v. WdlcMty, L. R.

1 Eq. 606, 14 L. T. 245, 14 W. R. 528.

((/) 2 Bl. Coram. 281 ; Co. Litt. 53 a. See per Jessel, M.R., Honyirood v.

Honywood, L. R. 18 Eq. 30G. 311, 43 L. J. Ch. G52, 30 L. T. 671.

(r) Honywood v. Iloiujwood, supra ; Dashwood v. Mayniac, 1801, 3 Ch. 306.

t;o L. J. Cli. 8oy.

(s) Tool-cr V. Annrslry, 5 Sim. 235; Tollemnchc v. Tollemachc, 1 Hare 456 ;

Earl Cowley v. Wcllcslry, supra ; Honywood v. Honywood, supra.
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timber (t). It is waste, however, to take more wood for est-

overs than is necessary, or to apply it for any other purpose (?/).

Timber, and other trees not planted or left standing for shelter

or ornament, may be cut down and used by a teuant for life, in

the execution or repair of improvements under the Settled

Land Acts (Settled Land Act, 1882, s. 29).

Underwood, Uiulerwood, and branches usually lopped, may be cut by a
<!tc. tenant for life ; and he may fell trees that are not timber,

except as above mentioned ; and he may take dead timber

trees. He may also cut hedges; but it is waste to cut a

liedge in excess, or to destroy it(r).

Voluntary Voluntary waste in buildings is committed by demolishing,
waste in qj, otherwise destroying or damaging, buildings ; or by re-
bui amgs,

moving fixtures annexed thereto, other than fixtures which

have been annexed by the tenant himself (p. 58) (lo). But it

has been held that it is not waste to remove a building, if no

injury is done thereby to the inheritance (a). And, though

Sir E. Coke states that building a new house is waste (y),

it is now settled that this is not the law ; at any rate, where
the building does not diminish the value of the laud (z). It

seems formerly to have been considered waste to alter a build-

ing, so as to change its character (a) ; but it appears that it

would not be now so held, if the value of the building were not

diminished (b). These differences between the old and the

modern views, as to what constitutes waste in buildings,

appear to be due to the later decisions as to waste by impair-

ing the evidence of title (p. 52).—The destruction of a build-

ing by lightning or tem])est does not create a liability for

waste (c). And a person in whose house or buildings, or on

whose land, a fire accidentally occurs, is not liable for waste

through damage caused thereby ((/).

in mines, &c.; Opening new mines for coal or other minerals, or pits for

(<) Co. Litt. 41 b, 53 b, 54 b ; 2 BL Comm. 35, 122.

(u) Gorges v. StanHeld, Cro. Eliz. 593 ; Simmons v. Norton, 7 Bing. G4() ; Com.
Dig. Waste (D) ; 5 Co. Litt. 53 b.

(v) Co. Litt. 53 a ; Berriman v. Peacock, 9 Bing. 384.

(jo) Co. Litt. .53 a ; 2 Bl. Comai. 281.

(.r) Doe d. Grubh v. BurUnyton, 5 B. & Ad. 507.

(y) Co. Litt. 53 a.

(2) Lord D'Arcy v. Askicith, 1 Hob. 234 ; Jones v. ChapjtcU, L. R. 20 Eq. 539,

44 L. J. Ch. 658.

(a) London, City of, v. Grcymc, Cro. Jac. 181, 182 ; Cole v. Green, 1 Lev. 309

;

2 Roll. Abr. 815, pi. Id.

(6) See Young v. Spencer, 10 B. & C. 145 ; Doherty v. Allman, 3 App. Ca. 709.

(c) 2 Roll. Abr. 820 ; 1 Cruise, t. 3, c. 2, s. 24 ; 2 Bl. Comm. 281.

(d) Co. Litt. 53 b. ; and .'see Fires Prevention (Metropolis) Act, 1774 (c. 78),

repealing 6 Anne, c. 31.
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gravel, lime, clay, brick, stone, or the like, or otherwise re-

moving such substances from the laud—unless for repairs of

buildings on the land, or for the execution or repair of im-

provements under the Settled Land Acts (Settled Land Act,

1882, s. 29)—is waste. But the tenant may continue the

working of mines or ])its that were open when he came into

possession (e).

Waste by changing the course of husbandry is said to be by changing

committed by the conversion of one kind of land into another; course of

as the changing of arable into wood, or meadow into arable, or

the converse; or by stubbing up underwood (/). But it is

doubtful whether such changes would now be deemed waste on

the ground, merely, that they tend to impair the evidence of

title to the land {g).

Where an estate for life is granted expressly without Equitable

impeachment of waste, the tenant is free from liability for ^v^^*^**-

waste of any kind, except such as is prohibited by the rules

of equity, notwithstanding the terms of the grant. In equity,

although a life estate be granted without impeachment of

waste, the tenant is liable for malicious waste; as demolishing

or dismantling a mansion-house; (A) or felling timber planted

or left, for shelter, or ornament of a mansion-house or grounds ;(t)

or grubbing up a wood, so as to destroy the wood absolutely (j)—unless, indeed, in the grant of the estate, he be expressly

empowered to commit such waste. And the rights of a tenant

in tail after possibility of issue extinct, as to waste, are simi-

larly restricted {k). Waste of this kind is called equitable

waste ; since a tenant for life, without impeachment of waste,

was formerly liable in equity only for such w^aste, and not at

common law. Bnt, by the Supreme Court of Judicature Act.

1873 (c. 66), s. 25 (3), the rule of equity as to waste of this kind ^ , i

by a tenant for life, under a grant without impeachment of \i/
'^^^

waste, is expressly made a rule of law also.
"^

A tenant for life in possession is entitled absolutely to Rights as to

things severed from the land by tempest, or other like accident things severed

(as trees, &c., blown down by the wind), or by the act of a

(e) Co. Lift. 53 b ; 2 Bl. Comm. 2S2 ; Vincr v. Vaufihan, 2 Beav. 4«JG ; Earl

Cowley V. WcUesley, L. R. 1 Eq. G5G, 14 L. T. 245, 14 W. R. 528.

(/) Co. Litt. 53 a, 53 b ; 2 Bl. Comm. 2S2 ; Simmons v. Norton, 7 Bing.

G40.

{g) See ante, p. 52 ; Meux v. Coblcy, 1892, 2 Ch. 253, 61 L. J. Ch. 449, G6

L. T. 8G.

(/i) Vane v. Lord Barnard, 2 Vern. 738.

(t) Rolt V. Lord Soinerviile, 2 Eq. Cas. Abr. 759 ; WeldBlunddl v. Wolseley,

1903, 2 Ch. GG4, 73 L. J. Ch. 45, 89 L. T. 59.

{j) Aston V. Aston, 1 Ves. Sen. 2G3.

{k) Attorney-General v. Duke of Marlborough, 3 Madd. 493, 538.
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trespasser, which the tenant himself might have severed, without

incurring liability for waste (/). The law as to the property

in things so severed, where severance by the tenant himself

would have been unlawful, and as to the proceeds of waste

committed by him, is explained hereafter (pp. 102, 103).

as to game, The rights of a tenant for life in possession as to the
^^•- capture of wild animals on the land, and of fishing, are

similar to those of a tenant in fee simple (p. 30).—His

ami as to rights as to chattels found in or upon the land are, appa-
chattels found.

j.p^^ly^ the same as those of a tenant in fee simple; unless

the chattel was in or upon the land at the time of the

creation of his life estate—in which case, the grantor of

that estate would seem to be entitled to the chattel, as against

the tenant for life (?«),

Covenants, &c. Sometimes (though rarely in modern practice) land is

granted for the pei-iod of a life or lives, by way of lease, at

an annual rent, and subject to covenants and other provisions

similar to those contained in leases for years. The rules as

to the benefit and burden of such obligations in leases for

lives are the same as in the case of a lease for years (pp. 80-82).

The liabilities and rights of a tenant for life, in respect of

covenants entered into by or with a preceding owner of the

land, depend on principles which have been already stated

(p. 40).

Improve- Rights with Respect to huprovemeMts, Emllements, and
ments. Fixtures.—An improvement of the land by a tenant for life,

even though of a permanent nature, must, in general, be

effected at the sole cost of the tenant, as between himself

and the owner of any succeeding estate in the land; unless

the tenant (?i) be empowered by the terms of the instrument

by which his own and the succeeding estates in the land

were created, or by statute, to charge the cost of the im-

provements upon the land. Extensive powers in this respect,

however, have been given to tenants for life, by modern statutes.

Improvement Under the Improvement of Land Acts, 1864 (c. 114), and 1899
of Land Acts,

(^q 45^^ ^^^^ Acts extending the Act of 1864 (0), money may
1864 and 1899.

^^ expended or raised by the tenant, with the sanction of the

Board of Agriculture, for various improvements. These include

drainage and irrigation works, reclamation, clearing, and plant-

[l] See p. 108, and cases there cited, note (j).

(m) Cf. Elwcs V. Brvjg Gas Co., 33 Ch. D. 562, 55 L. J. Ch. 734, 55 L. T.

831 ; ante, p. 39.

(n) Nairn v. MarjorihnnU, 3 Knss. 582; Hihhcrt v. Cookr, 1 S. & S. 552;

Caldccott V. Brown, 2 Hare 144 ; Be Montayv, 1897, 2 Cli. 8, CM L. J. Ch 54],

76 L. T. 485.

(o) For a list of these Acts, see Schedule to the Improvement of Land Act,

1899
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ing, &c., of land ; the making of embankments, reservoirs,

railways, docks, canals, tramways, roads, piers and landing-

places, sewers, &c. ; the erection of mansion-houses, cottages,

farm-honses, mills, and other buildings; the laying out of

markets and market-])laces, and of gardens, and other open
spaces in connection with the conversion of land into building

land; the sinking of trial pits, &c., for mines, and other works.

The money is repayable, with interest, by instalments, extend-

ing over such period, not exceeding forty years, as the Board
of Agriculture may determine, and is charged upon the land

improved, and may be also charged upon other land held for

the same estates or interests. As between the tenant for life

and his successors, the instalments which accrue during ihe

continuance of the life estate are payable by the tenant for

life, and those accruing subsequently fall on the persons en-

titled in succession to him (Act of 1864, ss. 26, 51-."i6, 66
;

Act of 1899, s. 1) (oo).

Under the Settled Laud Acts, 1882 to 1890, a tenant for Settled Land

life of land may apply, under the conditions prescribed by the ^'^**-

Acts, capital money arising thereunder, in effecting various

improvements of the land (see p. 70).

The provisions (hereafter mentioned) of the Agricultural Agricultural

Holdings (England) Acts, 1883 to 1900 (see p. 76), wliereby
J^'Jf"fgg ^^

agricultural tenants are entitled to compensation for improve- 1900.'

meuts, and the landlord is entitled to charge the costs of

improvements upon the inheritance of the land, apply to

tenants holding by leases for lives under landlords, as well

as to tenants for years (Act of 1888 (c. 61), ss. 1, 61).

On the death of a tenant for life of land, his personal repre- Emblements,

sentatives are entitled to the emblements (p. 4) then growing
on the laud, with liberty to come upon the land to take them (p).

The tenant himself has the same right incase of the determina-
tion of his estate in his lifetime—as where an estate pur autre

vie determines by the death of the ceshd que vie ; unless the

estate be determined through the tenant's voluntary act. as by
surrender, or bv marriao^e of a woman who holds duriuo- widow-
hood, or by other breach of condition. Where, however, a

tenant for life, who has granted his estate to another, puts

an end to the estate by his own act—as where A., holding
during widowhood, grants her estate to B., and then marries,

whereby the estate determines—the grantee is entitled to

emblements ((^).

(00) See also p. 70, note (x).

ip) 2 Bl. Comm. 122 ; Co. Litt. .55 b, 5G a.

(7) Com. Die:. Biens (G) ; Co. Litt. 55 b; O/and's Cusi. Rep. pt. 5, 110 a: 2

Bl. Comm. 12:5. 124.
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Fixtures (p. 4) annexed by a tenant for life, for purposes

of trade, ornament, or domestic convenience, may be removed
by him, or by his personal representatives on his decease, as

against the succeeding owner of the land (/). And the Agri-

cultural Holdings Act, 1883 (c. 61), ss. 34, 61, gives an agri-

cultural tenant holding for lives under a landlord, the same
right to remove fixtures, &c., as is thereby given to an

agricultural tenant for years (p. 77).

Title-deeds.—A tenant for life in possession, who has the

legal ownership, is in general entitled, during the continuance

of his estate, to the possession of the deeds and documents

of title relating to the land, as between himself and persons

entitled to subsequent estates in the land ; and the latter

are entitled to require production of the deeds and documents,

and to inspect them, as may be necessary in dealings with

their respective estates (s). And for the protection of their

interests, the tenant for life may be required to lodge the deeds

in Court, or to give security for the safe custody and production

of them, where it seems likely that they may be lost or damaged
while in his possession (t).

At common Alienation.

—

Rights independent of Settled Land Statutes.—
law by tenant g ^j^g common law, a tenant for the term of his own life ha s
for his own •' -

life;

by tenant pur
(nitre vie.

the right of alienating, inter vivos, to the extent of his estate

—

that is, for the term of his life, or less ; but he cannot grant an

estate to endure beyond the term of his life.

A tenant ^>?«?' autre vie may alienate in his lifetime, under

the common law, for the term of the life of the cestui que vie

;

and he has this power, although the estate be limited to his

heirs, or other special occupants, in succession to him. And
where the estate is so limited as a quasi-entail—that is, to the

tenant pur autre vie and the heirs of his body—he can make
such alienation (whether he have issue born or not) without

observing the formalities requisite for the barring of an estate

tail. And he can grant to the alienee, and to his heirs or others

as special occupants, whether the estate has been so granted to

him, or has been granted to himself alone—that is, without

mention of heirs or other special occupants. But where an

()•) Lawton v. Lawton, 3 Atk. 13 ; Lord Dudley v. Lord Warde, 1 Amb. 113
;

D'Eyncourt v. Orc/on/, L. R. 3 Eq. 382, 36 L. J. Ch. 107; He De Falbe, 1901,

1 Ch. 523; S. C. nom. Lciyh v. Taylor, 1902, A. C. 157, 71 L. J. Ch. 272, 86
L. T. 239 ; 1 Wms. Exois. 653 ; Atuos & Ferrard on Fixtures, ch. iii.

(s) Sug. V. & r. 444 ; Leathes v. Lcathes, 5 Ch. D. 221, 46 L. J. Ch. 562, 36
L. T. 646.

(0 Jcnner v. Morris, L. R. 1 Ch. App. 603, 14 W. K. 1003; Exp. Rogers, re

Pyatt, 26 Ch. D. 31, 53 L. J. Ch. 936, 51 L. T. 177.
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estate pur autre vie Las been settled upon persons in succession

—as where land is given to A. (or to A. and his heirs) during

J^ 's life, with a limitation, in case of A. 's death in B.'s lifetime,

to C. diiriiiii^ the rest of B.'s life—the first taker (A., in the

above example) cannot by his alienation defeat the limitation

to the second taker (C, in the above case) in the event

mentioned ; unless, at least, the gift to the first taker be a

quasi-entail. If he have a quasi-entail, he may bar not only his

issue, but also the subsequent limitations of the estate ]ni.r autre

vie. For the powers of alienation, \n such cases, are regulated

by analogy to the rules applying to limitations of estates in

fee (m).

. At common law, a tenant fur autre vie could not alienate, Common

as above, by will. Consequently, if a tenant -pur autre vie of occupancy,

land of freehold tenure died during the lifetime of the cestui que

vie, and without having alienated his estate before his death,

and there was no person entitled to the land as special

occupant, the land was left without an owner ; for, so long

as the cestui que vie lived, it could not revert to the grantor, he

having parted with his inteiest in it for that term. In such

case, any person might take possession of the land for the

remainder of the life of the cestui que vie. Such possession

was called common occupancy, or general occupancy. Until

possession was so taken, the freehold was said to be in abey-

ance (?•). If, however, the land was of copyhold tenure, the

lord of the manor was entitled, by virtue of his seisin, to hold

the land during the rest of the life of the cestui que vie(vj).

By the Statute of Frauds, 1677 (29 Charles 11. c. 3), s. 12, Its abolition,

as subsecjuently amended, provision was made with regard to

the testamentary alienation of an estate j^ur autre vie, and its Testamentaiy

devolution in default of such alienation ; and common occu-
oJ^^gf^f*^"'*^^"

pancy was thus, in effect, abolished. These enactments (which „„;^g ,jg

did not apply to copyhold land) were repealed by the Wills

Act, 1837 (c. 26), s. 2. That Act, however, empowers the

owner of an estate pnr autre vie (whether of freehold or copy-

hold tenure) to dispose of the same by will, whether or not

there be a special occupant ; and provides, in effect, that, in

default of testamentary disposition of the estate, if it pass to

the heir as special occupant, it shall be chargeable with the

debts of the deceased tenant, as in the case of an estate in fee

simple, and if there be no special occupant, it shall pass to the

executor or administrator of the deceased tenant ; and that if it

come to his executor or administrator, either as special occupant

(m) Co. Litt. 41 b; 1 Pre:-t. Absfr. 4.S8-440; Feanie, C. R. 4'.tS-uOO ; AV
Barber's Settled Estates, 18 Ch. D. 624, 50 L. J. Cli. TG1>.

(f) Co. Litt. 41 b, 342 b ; 2 Bl. Comm. 258.

(«•) Roll. Abr. 511 ; 1 Cruise, t. 10, c. 2, s. 28.
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or as passing to him by virtue of the Act, it shall be applied in

the same manner as the personal estate of the deceased tenant

(ss. 3, 6).—Where a devisee of an estate
i^?^?*

autre vie dies

without having disposed of the estate, it will pass to his executor

or administrator under the foregoing enactment, unless the

estate was given to the devisee and his heirs, so that the heir

would take as special occupant (;c).

t.2u.: Whether It seems to be doubtful whether an estate fur autre vie,
.juast-entail limited as a quasi-entail, can be disposed of by will under the
devisable. ,Tr-,i . / n'

"^

Wills Act (y).

Devolution of The provisions of the Land Transfer Act, 1897 (c. 65),
estate j)ar whereby on the death of a person on or after the 1st January,

nnder Land 1898, his real estate, other than copyhold land, passes, in the

Transfer Act, first instance, to his legal personal representative for purposes
^''^•''- of administration (see pp. 368, 396), seem to apply to estates

pur autre vie devisable by will.

Conditions, The exercise of any of the above-mentioned rights of aliena-
ge., restrain- ^.^^^ incident to a life estate may be, in effect, restrained, either

' absolutely or to any less extent, by means of either a condition

subsequent, or a conditional limitation (pp. 34, 35), annexed to

a grant of the estate, and providing for its forfeiture or de-

feasance in the event of alienation, or attempted alienation,

contrary to the terms of the condition or limitation (see p. 292).

Conveyances By the Lands Clauses Consolidation Act, 1815 (c. 18, s. 7),

for special a tenant for life of land is empowered to convey the fee simple,

nnderstatutes
^'^ ^^® purchase of the land by a railway company or other body,

' under authority of the Act (p. 473) ; and on a sale or mortgage of

land by the order of a Court, for payment of the debts of a

person by whom the land has been devised in settlement, the

fee simple may be conveyed by a tenant for life of the land,

under the Debts Recovery Acts, 1830 (c. 47), s. 12, and 1839

(c. 60).

Powers of In order to provide for the due management of land held in

^''''ler'r i"
^tfict settlement (pp. 358, 360), powers of leasing, and other

powers of dealing with the land—including, sometimes, a power

of disposing of the fee simple by sale—have commonly been

conferred by the settlement, either on the tenant for life, or on
trustees appointed by the settlement. Formerly, where the

settlement contained no such powers of dealing with the land,

or powers inadequate to the requirements of the case, a private

Act of Parliament, authorising the necessary dispositions of the

land, was sometimes obtained. But, as will be seen, the Settled

Estates Act, 1877, facilitated the alienation of settled lands, by

(x) Earl of Mount- Cashd v. Moore-Sniythe, 1896, A, C. 158, 65 L. J. P. C. 12,

74 L. T. 321 ; Re Sheppard, 18i»7, 2 Ch. 67, 66 L, J. Ch. 445, 76 L. T. 756 ; lie

Inman, 47 Solrs. J. 92.

(y) Dillon v, Dillon, 1 J3all & B. 77 ; Alkn v. Allen, 2 Dr. & War. 307.
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substituting the sanction of the Court for the authority of Par-

liament, for this purpose ; and the more extensive powers of

alienation given by the Settled Land Acts render unnecessary,

in general, the creation of ex})ress powers for the purpose, in

settlements of land,

IVie Settled Estates Act, 1877 (c. 18).—This Act [z] gives to Powers given

tenants for life of settled estates, held under settlements made ^y-

after the 1st November, ISTjG (s. 57), powers, under certain

conditions and subject to certain restrictions, of granting leases

of the settled hereditaments for terms not exceeding twenty-

one years (s. 46) ; as well as further leasing powers, exercisable

with the sanction of the Chancery Division of the High Court

of Justice, whatever may be the date of the settlement (s. 4).

The Act also empowers the Court, under certain conditions, to

order a sale of the settled estate, on the application of the

tenant for life (ss. 10, 23, 24, 38); and it provides for the

ap])lication of the money arising from the sale either in the

redem])tion of the land-tax, or any incumbrance, upon the

hereditaments sold or other hereditaments settled in the same
way. or in the purchase of other hereditaments to be settled in

the same way as the hereditaments sold, or in the payment of

the money to any person becoming absolutely entitled ; and

for the investment of such money in the meantime, and
pavment of the interest thereof to the tenant for life (ss.

34^ 30).

The Settled Land Aets, 1882 to 1890.—The provisions of the Application of

Settled Estates Act, 1877, are, in a great measure, superseded ^^'" ^'^'*-

by those of the Settled Laud Acts, 1882 to 1890 (a), which

confer upon tenants for life further powers of alienation, exer-

cisable, in most cases, without the sanction of the Court or the

concurrence of any person entitled in succession to the tenant

for life. These Acts apply to land of any tenure, which is the

subject of a settlement made either before or after the date of

the commencement of the Settled Land Act, 1882 (the 1st 'of

January 1883).

The. term settlement, as used in the Acts, means any in- Settlement

strument, or any number of instruments, by virtue of which |i"il s^^ttled

any land, or any estate or interest in land, stands, for the time
^i^^ j^^.^g_

being, limited to, or in trust for, any persons by way of suc-

cession. And settled land, under the Acts, means any land,

(z) The Act repeals and re-enacts, with amendments, the Leases and Sales

of Settled Estates Act, 1856 (c. 120), and subsequent amending Acts.

(a) These comprise the Settled Land Act, 1882 (c. 38), the Settled Land
Act, 1884 (c. 18), the Settled Land Acts Amendment Act, 1887 (c. 30), the

Settled Land Act, 1889 (c. 3G), and the Settled Land Act, IS'JO (c. 69).
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or estate or interest in lantl, wliich is the subject of a settle-

ment (S. L. Act, 1882, s. 2, sub-ss. 1, 2, o).

Compound Where land is the subject of a series of settlements—as

settlement. .wliere the tenant for life and tenant in tail under a settle-

ment have joined in making a further settlement (p. 361) of

the land—the several settlements, together with any charge

of a jointure or portions wliich may have been created by

either settlement, or by any separate instrument thereunder,

form, collectively, a single settlement under the Acts. A
settlement so constituted is sometimes called a compound

settlement (^).

Tenant for The person for the time being beneficially entitled, under
life- a settlement, to the possession, or receipt of the income or

rents and profits, of settled land, for his life, is the tenant for

life under the Acts (S. L. Act, 1882, s. 2, sub-ss. 5, 10 (i.)).

In the case of a compound settlement, his life estate may have

arisen under the original settlement, or under any later instru-

ment included in the compound settlement ; and if it has

arisen under the original settlement, it is not essential that

a fresh life estate should have been limited to him in the later

instrument, in continuation of his estate under the original

settlement (c).

Persons hav- In addition to the tenant for life, as above defined, certain

ing powers of Q^her persons have, under the Acts, the powers thereby given

uTdef/he
^'^^

to the tenant for life ; and the provisions of the Acts, referring

Tct^
"^

to a tenant for life, to a settlement, and to settled land, extend

to each of such persons, and to the instrument under which

his estate or interest arises, and to the land therein comprised.

The persons referred to include the following :—(i.) a tenant

in tail (p. 49) ;
(ii.) a tenant in fee simple with an executory

limitation over (p. 4-2) ;
(iii.) a person entitled to a base fee

(p. 50); (iv.) a tenant for years determinable on a life, and

not holding merely under a lease at a rent (p. 84) ;
(v.) a

tenant pur autre vie, not holding m.erely under a lease at a

rent
;

(vi.) a tenant for his own or any other life, or for years

determinable on life, whose estate is liable to cease in any

event during that life, whether by its expiration, or by con-

ditional limitation, or otherwise, or to be defeated by an

executory limitation, gift, or disposition over, or is subject

to a trust for accumulation of income for payment of debts

or other purpose
;

(vii.) a tenant in tail after possibility

{b) Re Knoioles, 27 Ch. D. 707, 54 L. J. Ch. 264, 51 L. T. 655 ; Re Marquis of

Aileshurif and Lord hracfh, 1S1«, 2 Ch. 345, 62 L. J. Ch. 7L'{, 69 L. T. 101 :

AV I)u Cane and Nettle/old, 1S<)S, 2 Ch. <)6, 69 L. J. Ch. 39:?, 78 L. T. 45)S ; Re

Mundy and Ropers Contract, IHDO, 1 Ch. 275. 68 L. J. Ch. 185, 79 L. T. 58.S

;

Re Cormcaliis-Wcst and Manro's Contract, 1903, 2 Ch. 150, 72 L. J. Ch. 499,

S8 L. T. 351 ; Re Lord Wimhorne and Broiones Contract, 1904, 1 Ch. 537.

(f.) See cases cited in preceding note.
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of issue extinct; (viii.) a tenant by the curtesy (whose estate

is to be deemed, for the purposes of the Acts, an estate arising

under a settlement made by his wife ; S. L Act, 1884, s. 8)

;

and (ix.) a person entitled to the income of laud, under a trust

or direction for ])ayment thereof to him during his own or any
other life, or until sale of the laud, or forfeiture of his interest'

therein, on bankruptcy or other event (S. L. Act, 18S2, s.

58) (d).—I'eriuission given by a testator to a person to occupy

a house so long as he or she pleases, or during widowhood, or

until the occurrence of a certain event, gives that person the

powers of a tenant for life of the house, under these provisions

of the Act (r).

The powers of alienation given by the Acts relate to (i.) Powers under
leases; (ii.) sales; (iii.) enfranchisements; (iv.) exchanges ; the Acts,

(v.) partitions
;

(vi.) mortgages.

(i.) Leases.—The Acts empower the tenant for life to lease Leasing

the whole, or any part, of the settled land, or any right over Powers,

the same, for any purpose, and (except in certain cases pre-

sently mentioned) whether involving waste or not, for any
term not exceeding ninety-nine years for a building lease,

sixty years for a mining lease, and twenty-one years for any
other lease (S. L. Act, 1882, s. 6) ; except that he may not

lease the principal mansion-house, if any, on the settled land,

and the pleasure-grounds and park and lands (if any) usually

occupied therewith, without the consent of the trustees of the

settlement or an order of the Chancery Division of the High
Court of Justice (/). But where a house is usually occupied

as a farm-house, or where the site of any house and the

pleasure-grounds and park and lands (if any) usually occupied

therewith do not exceed twenty-five acres in extent, the house

is not to be deemed a mansion-house within the meaning of

the preceding enactment (S. L. Act, 1890, s. 10).—Where,
however, the settled land is a leasehold for years, a lease

granted under the foregoing power cannot exceed in duration

the term of the settled lease (see S. L. Act, 1882, s. 20).

The Acts require that every lease shall be by deed, and be Requisites of

made to take efi'ect in possession not later than twelve months l^-'*'*^"'-

after its date ; except that a lease may be made by writing

(d) Re aUheroe Estate, 31 Ch. D. 135, 55 L. J. Ch. 107, 53 L. T. 733; Re
Richardson, 1900, 2 Ch. 778, fi9 L. J. Ch. 804 v iZe Money Kyrle's Settlement,

1900, 2 Ch. 778, 69 L. J. Ch. 780, 83 L. T. 74.

(e) Re Paqet, 30 Ch. D. 161, 55 L. J. Ch. 42. 53 L. T. 90; re Edimrds' Seltle-

tncnt, 1897, 2 Ch. 412. 66 L. J. Ch. 658, 76 L. T. 774 ; re Came's Settled Edates,

1899, 1 Ch. 324, 68 L.J. Ch. 120, 79 L. T. 542; re Baroness LUinover's Will,

190;^, 2 Ch. 16, 72 L. J. Ch. 40(), 88 L. T. 648.

(/) Concurrent jurisdiction is given by the Acts to the Chancery Court of

the County Palatine of Lancaster, as regards land in the County Palatine:

also to Countv Courts, wliere the value of tlie land does not exceed £500. or

£30 annually • S. L. Act, 1S82, s. 46.



<)4 TllK LAW OF I'llOl'EKTY IX LAND.

under baud only, where the term does not extend beyond three

years from the date of the writing, and where no line is taken,

and the lessee is not exempted from liability for waste. It is

also required that the best rent that can be reasonably obtained

be reserved, regard being had to any line taken, and to money
"laid out foi- the benefit of the settled land, and generally to

the circumstances of the case; and that the lease contain a

covenant for the payment of the rent, and a condition for

re-entry on non-])ayment of the rent within a period not

exceeding thirty days ; and that a counterpart of the lease

be executed by the lessee, and delivered to the tenant for life

(S. L. Acts, 1882, s. 7, 1890, s. 7).

iJuikling With respect to building leases, the Acts provide that
leases. every such lease shall be made partly in consideration of the

erection, or improvement, &c., of buildings ; and that a pepper-

corn rent, or other nominal rent, may be made payable for the

first five years, or less, of the term ; and that where the land

is contracted to be leased in lots, the rent may (within certain

specified limits) be apportioned among the lots (S. L. Act,

1882, s. 8). It is also provided that a building lease, or an
agreement for such a lease, may contain an option, to be exer-

cised within ten years, for the lessee to purchase the land at

the best price reasonably obtainable, regard being had to the

rent reserved ; such price being either a fixed sum, or equal to

a stated number of years' purchase of the highest rent reserved

by the lease or agreement (S. L. Act, 1889, ss. 2, 3).

-Mining leases. With respect to mining leases, the Acts provide that the

rent may be according to the acreage worked, or the minerals

raised, and may be made to vary according to the price of the

minerals or substances got, or any of them ; and that a fixed or

minimum rent may be made payable; and that the lease may
be made partly. in consideration of improvements executed by
the lessee for mining purposes ; and, further, that if the tenant

for life is impeachable for waste in respect of minerals, three-

fourths of the rent, and otherwise one-fourth thereof, is to be
set aside and invested as capital money under the Acts, and
the residue is to go as rents and profits (S. L. Acts, 1882, ss. 9,

11; 1890, s. 8). The tenant for life is not deemed impeach-
able for waste in respect of minerals, within the last provision,

merely because the settlement does not declare him to be un-

impeachable for waste (g).

other leasing The powers given by the Acts to the tenant for life with
powers. respect to leases include, also, a power of making a lease for

giving effect to a contract for a lease on the part of a preceding

owner, and which, if made by the latter, would have been
bindii^g on his successors ; a power of leasing for giving effect

{g) Re Chaytor, 1900, 2 Ch. 804, 69 L. J. 837, 49 W. R. 125.
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to a covenant for renewal, enforceable against the owner for
the time being of tlie settled land ; a power of leasing for con-
firming, as far as may be. a previous void or voidable lease ; a
power to accept a surrender of a lease of settled land, with or
without an exception of any mines or minerals tiierein, or a
surrender of mines and minerals therein, and to grant new
leases, in conformity with the Acts, of land, or mines and
minerals, so surrendered ; and, where the settlement comprises
a manor, a power to grant licences to tenants of copyhold or
customary land, parcel of the manor, to make such leases as

the tenant for life is empowered to make of freehold land (S. L.

Act, 1882, ss. 12, 1:5, 14).

The Acts also provide that the Court may authorise the Variations by

tenant for life to make building or mining leases for longer ^^^^'^'^^^''*""-
,

periods, or on other terms, than those above specified, where ^ ^ \-^ \C\\^

such leases are customary, or if it is difficult to make leases
'-'''

according to the provisions of the Acts (S. L. Act, 1882, s. 10). \
(ii.) Sales.—The Acts authorise the tenant for life to sell Powers of sale,

the settled land, or any part thereof, or any easement, right, or
privilege over the same, at the best price that can reasonably
be obtained, and in one lot or several lots, and either by public
auction or by private contract ; subject, however, to the like

restrictions as to the principal mansion-bouse (if any), and the
pleasure-grounds and park and lands (if any) usually occupied
therewith, as apply to leases (S. L. Acts, 1882, ss. S, 4; 1890,
s. 10) (/i). It is also provided that where personal chattels are
settled as heirlooms

—

i.e., so as to pass with the settled land

—

the tenant for life mav, with the sanction of the Court, sell the
chattels or any of them (S. L. Act, 1882, s. 37) (i).

(iii.) Enfranchisements.—Where the settlement comprises Powers of en-

a manor, the Acts allow the tenant for life to effect an en- ^i-anchise-

franchisement, by sale of the seignory of manorial freehold
'"''"*^'

land, or by sale of the freehold and inheritance of copvhold
land of the manor (S. L. Act, 1882, s. 3 (ii.)).

(iv.) Exchanges.—Under the Acts, the whole or part of Powers of

the settled land may be exchanged by the tenant for life for exchange,

other laud. And on an exchange, any easement, right, or
privilege may be reserved, or granted, over or in relation, to
the settled land or other land, or may be given, or taken, in

exchange for any other easement, right, or privilege. Everv
exchange is to iDe made for the best consideration that can
reasonably be obtained ; and land in England is not to be
given in exchange for land out of England (S. L. Acts, 1882,
ss. 3 (iii.), 4 ; 1890, s. 5).

{h) Re Broirn's WW, 27 Ch. D. 179, 53 L. J. Ch. 921, 51 L. T. 156; Re
Marquis of A ilcshury's Settled Estates, 1892, 1 Ch. 506, A. C. 356, 67 L. T. 490.

(i) Re Earl of Radnor's Will Trusts. 45 Ch. D. 402, 59 L. J. Ch. 782 ; Re
Eope's S. E., 1889, 2 Ch. 679, 68 L. J. Ch. 625, 81 L. T. 141.

E
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I'ovvers ui

tr-ffectiiitr par-

tition.

Powers of

inortjraKinf

Ancillary

powers.

Conveyances,
&c. :

(v.) Partitions.—Where an undivided share, or undivided

shares, in land are subject to the settlement, the tenant for

life is authorised by the Acts to concur in niakinL,^ a ])artitiou

of the land ; and he is given the like powers, with regard to

easements, rights, and privileges, as in the case of an exchange.

Every partition is to be made for the best consideration that

can reasonably be obtained (S. L. Acts, 1882, ss. 3 (iv.), 4

;

1890, s. 5).

(vi.) Mortgages.—Where money is required for the pur-

pose of discharging an incumbrance on the settled land or part

of it, the tenant for life is empowered to raise the money
required, and the amount of the costs of the transaction, by
mortgage of the settled land (S. L. Act, 1890, s. 11) {j). Powers
given to the tenant by the Acts, of raising money on mortgage
for purposes connected with the exercise by him of other powers
under the Acts, are referred to in the following paragraph.

Other powers given by the Acts to the tenant for life, and
ancillary to the foregoing, are :—A power to transfer an in-

cumbrance affecting land sold, exchanged, or partitioned, under
the Acts, from ihat land to other settled land, with the consent

of the incumbrancer (S. L. Act, 1882, s. o)(/j); a power, on
sale, exchange, partition, or grant of a mining lease, to dispose

of the surface apart from the minerals, or vice versd ; a power
to raise money required for enfranchisement, or for equality

of exchange or partition, by mortgage of the settled land or

any part of it ; a power on, or in connection with, a sale or

grant for building purposes or a building lease, to cause or

ref(uire any parts of the settled land to be approjiriated and
laid out for streets, open spaces, &c. (S. L, Act, 1882, ss. 16,

17, 18) ; a power, on a grant in fee simple for building pur-

poses, to reserve a rent-charge in fee simple out of the land

conveyed (S. L. Act, 1890, s. 9). Under the general leasing

powers given by the Acts (see S. L. Act, 1882, s. 6, sti/pra,

p. 63), the tenant for life may grant leases, other than mining
leases, e.g., a building lease—with a reservation of mines and
minerals (/).

The Acts further provide that the tenant for life may, as

regards land sold, given in exchange or on partition, leased,

mortgaged, or charged (m), and as regards easements, or other

rights or privileges, sold or leased, convey or create the same

(j) Re Smith's S. E., 1901, 1 Ch. G89, 70 L. J. Ch. 273; Re Clifford, 1902,
1 Ch. 87, 71 L. J. Ch. 10, 85 L. T. 410.

(k) Re Chaytor's Settled Estates Act, 25 Ch. D. 051, 53 L. J. Ch. 312, 50
L. T. 88.

(I) Re Gladstone, 1900, 2 Ch. 101, G9 L. J. Ch. 455, 82 L. T. 515 ; Re Bxilce of
Rutland's S. E., 1900, 2 Ch. 206, 69 L. J. Ch. ()03.

(m) As to conveyances by a tenant for life who has the equitable estate
only, see post, p. 150.
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by deed, for the estate or interest the subject of the settlement,

or for any less estate or interest, in such manner as to give

effect to the transaction. Such deed, to the extent to which it

is intended to, and can, operate under the Acts, will transfer

the laud, &c., conveyed thereby, discharged fcom all the limita-

tions, powers, and provisions, of the settlement, and from all

estates, charges, and interests, subsisting or to arise there-

under; except estates, interests, and charges, having priority

to the settlement, or which have been conveyed or created for

securing money actually raised at the date of the deed ; and

subject to leases, or other grants, of rights or privileges, made,

or agreed to be made, for value, before the date of the deed.

Where the land is copyhold or customary, the deed is to be

entered on the court rolls of the manor ; and any person, whose

title under the deed requires to be perfected by admittance,

is to be admitted accordingly (S. L. Act, 1882, s. 20).—The
tenant for life is also empowered to make a conveyance or

lease, for the purpose of giving effect to a contract made by a

preceding owner, which, if made by the latter, would have

been valid as against his successors in title (S. L. Act, 1882,

ss. 12, 31).

The tenant for life can m^ike a conveyance under the Jointure and

powers described in the preceding paragraph, discharged from ^'1*1^*^'^'/"
oj^.

a jointure (p. -llo) created by him ; since the jointure is not a charged,

charge for money actually raised. And the same observation

applies, in the case of a compound settlement, to a jointure

created by a preceding owner, under an earlier deed which con-

stitutes part of the compound settlement. And provisions for

the raising of portions, not actually raised, are similarly dis-

charged by the conveyance of the tenant for life (n). The
rights, under the settlement, of the jointress, or the persons

entitled to portions, will have effect, in such case, against the

capital money arising through the sale of the settled land, or

other dealings therewith, under the Acts (p. 71).

The Acts require that the tenant for life, before making a Notice to be

sale, exchange, partition, lease, mortgage, or charge, shall give o''^*^" *"

one month's notice in writing to each of the trustees of the
settlement,

settlement—who must not be fewer than two, unless a contrary

intention is expressed in the settlement—and must also give

the like notice to their solicitor, if he be known to the tenant

for life (S. L. Act, 1882, s. 45). But this requirement does not

apply to the making of a lease for a term not exceeding twenty-

one years, at the best rent that can be reasonably obtained

without fine, and whereby the lessee is not exempted from

(?i) Re Marquis of Aileshiiry and Lord Iveagh, 1893, 2 Ch. 345, 62 L. J. Cli.

713, ti9 L. T. 101 ; Re Keck and Harfs Contract, 1898, 1 Ch. 617, 67 L. J. Ch.

331, 78 L. T. 2S7 ; Re Mundy and Roper's Contract, 1S99, 1 Ch. 275, 68 L. J.

Ch. 135, 79 L. T. 583 ; and see S. L. Act, 1890, s. 4, post, p. 72.
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puiuslmient for waste. Sucli a lease may be made without

notice, and notwithstanding that there are no trustees of the

settlement for the purposes of the Acts (S. L. Act, 1890, s. 7).

And where the notice required by the Acts is notice of an in-

tention to make sales or leases, it may be notice of a general

intention

—

i.e., not confined to a single proposed transaction
;

but a tenant for life must, on request of a trustee of the settle-

ment, furnish to hiiu such ])articulars and information as may
be reasonably required by him from time to time, with refer-

ence to transactions effected, or in pi'ogress, or immediately

intended. And it is also provided that any trustee may, by
writing, waive notice in any particular case, or generally, or

accept less than a month's notice; and that a person dealing

in good faith with the tenant for life is not to be concerned to

inquire whether the requisite notice has been given to the trus-

tees (S. L. Acts, 1882, s. 45 (3), 1884, s. 5). The provision last

mentioned applies in favour of a lessee, so as to render the lease

valid, although there were no trustees of the settlement at the

time when the lease was granted ; at least, if the lessee had not

then actual notice of that fact (o). And a purchaser is suffi-

ciently protected, if, at the time of completion of his purchase,

there are trustees of the settlement, although they were not

appointed till after the contract of sale ; at least, if he has not

actual knowledge that notice under the Acts has not been given

to the trustees (p).

Trustees of the The trustees of the settlement for the purposes of the Acts
settlement. ^re (1) the persons (if any) who, under the settlement, are, for

the time being, trustees with power of sale of the settled land,

or with power of consent to, or approval of, the exercise of such

power—or if there are no such persons, then (2) the persons (if

any) for the time being, who are by the settlement declared to

be the trustees thereof for the purposes of the Acts—or if there

are no such persons, then (3) the persons (if any) who, under

the settlement, are, for the time being, trustees with power
of, or upon trust for, sale of any other land comprised in the

settlement and subject to the same limitations as the land to

be sold, or with power of consent to, or approval of, the exercise

of such a power—or if there are no such persons, then (4) the

persons (if any) who, under the settlement, are, for the time

being, trustees with future power of sale, or under a future

trust for sale, of the land to be sold, or with power of consent

to, or approval of, the exercise of such a power, and whether the

power or trust takes effect in all events or not—or if there are

no such persons, then (5) persons appointed by the Court, on
the application of the tenant for life, or other person having an

(o) Mogridge v. Clapp, 1892, 3 Ch, 382, 61 L. J. Ch. 534, G7 L. T. 100.

(p) Hattcn V. Russell, 38 Ch. D. 334, 57 L. J. Ch. 425, 58 L. 'J'. 271.
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interest in the settled land under the settlement, to be trustees

of the settlement, or tlieir diilv appointed successors in the

office (S. L. Acts, 1882, ss. 2 (8J, :38 ; 1900, s. 16) (q). In the

case of a compound settlement, if the estate of the tenant for

life arises under the original settlement (p. 62), the trustees

for the purposes of the Acts, also, are trustees of the original

settlement (r) ; otherwise, trustees of the compound settlement

must be appointed by the Court (.s).

The Acts require that the tenant for life, in exercising his Regard to be

powers, shall have resfard to the interests of all parties in- ^'*'^' '" ^^^^'
'^

1 , ,
" , • ,. 1 p cise of powers,

terested under the settlement, as it he were a trustee lor ^^ interests of

them {ss). But it is provided that a purchaser, lessee, inort- all parties,

gagee, or other person, dealing in good faith with the tenant,

shall, as against all parties entitled under the settlement, be
conclusively taken to have given the best price, consideration,

or rent, as the case may require, that could reasonably be ob-

tained by the tenant, and to have complied with all the re-

quisitions of the Acts (S. L. Act, 1882, ss. 53, 54). Where,
however, the transaction is not entered into in good faith, the

tenant for life may be restrained from carrying it out, or it may
be set aside as against the purchaser, lessee, c^'c. {t) ; and the

title of persons claiming under the latter may thereby be defec-

tive (^t).—Where the tenant for life is himself the purchaser,

and in some other cases of dealings with him with respect to

the settled land, the trustees of the settlement stand in his

place, and, in addition to their powers as trustees, have the

powers of the tenant for life in reference to negotiating and
completing the transaction (S. L. Act, 1890, s. 12).

The Acts provide that the capital money

—

i.e., the money Payment of

produced by sale of the settled land or heirlooms, or received "capital nioney

as a fine on the grant of a lease, or for enfranchisement, &c.,
^^^^^J

^

or raised by mortgage under the Acts, or set asiile under a

mining lease, or on the sale of timber—shall be paid either to

the trustees of the settlement or into court, at the option of the

{q) As to appointment of new trustees, see post, p. 157.

(r) Re Keel and Hart's Contract, 1898, 1 Ch. 617, 67 L. J. Ch. 331, 78 L. T.

287 ; Jle Da Cane and NettlefohVs Contract, 1898, 2 Ch. 90, 69 L. J. Ch. 393, 78

L. T. 458; distinguishing Kc Tibhit's S. IJ., 1897, 2 Ch. 149.

(s) Re Marquis of Ailesbury and Lord Iveagh. 1S93, 2 Ch. 345, 62 L.J. Ch. 713,

69 L. T. 101 ; Re Spencers ^. £., 1903, 1 Ch. 75, 72 L. J. Ch. 59, 88 L. T. 158;
Re CornwaUis-Wcst and Munro's Contract, 1903, 2 Ch. 150, 72 L. J. Ch. 499, 88

L. T. 351.

(ss) Hampden v. Earl of BucHnghamshire, 1893, 2 Ch. 531 ; Re Richardson,

R. V. R., 1900, 2 Ch. 778, 791, 69 L. J. Ch. 804.

(t) Dowaqer Duchess of Sutherland v. Duke of Sutherland, 1893, 3 Ch. 169, 62

L. J. Ch. 946 ; Chandler v. Bradley, 1897, 1 Ch. 315, 66 L. J. Ch. 214, 75 L. T.

581 ; Middlemas v. Stevens, 1901, 1 Ch. 574, 70 L. J. Ch. 320, 84 L. T. 47.

(m) Re Handm'in and Wdcox's Contract, 1902, 1 Ch. 599, 71 L. J. Ch. 263, 86

L. T. 246 ; rf. Hurrcll v. Littlejokn, 1904, 1 Ch. 689.
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tenant for life ; and where it has been paid into court, it may,
if the Court thinks fit, be at any time paid out to the trustees

of the settlement, for the purposes of the Act (S. L. Acts, 1882,

s. 22 ; 1884, s. 4 ; 1890, s. 14).—Money paid into Court under
the Lands Clauses Consolidation Act, 1845 (p. 474), or any
other Act, or in the hands of trustees, and which is liable to be
laid out in the purchase of land to be made subject to a settle-

ment, may be dealt with as capital money under the Settled

Land Acts (S. L. Act, 1882, ss. 32, 33) (v).

Its investment Subject to a provision that money arising from the sale of
or apphcatiou.

iieii.Jooms may, with the sanction of the Court, be invested in

the purchase of other chattels, to be held on the same trusts as

the chattels sold (S. L. Act, 1882, s. 37), capital money is to be
invested or applied—by the trustees of the settlement (where it

has been paid to them), according to the direction of the tenant

for life {ic), or (in default thereof) at the trustees' discre-

tion ; or under the direction of the Court (where it has been
paid into Court), on the application of the tenant for life or the

trustees (S, L. Act, 1882, s. 22)—in one of the several invest-

ments or modes specified in the Acts. These comprise (1)

Government securities, or other securities on which trustees

are by law authorised to invest trust money (p. 158); (2) securities

authorised by the settlement
; (3) bonds, mortgage, debentures,

or debenture stock, of any railway company in the United
Kingdom, incorporated by special Act of Parliament, and
having paid a dividend, for ten years next before the invest-

ment, on its ordinary stock
; (4) the discharge of incumbrances

on the settled land, including land-tax, tithe rent-charge,

Crown rent, chief rent, or quit rent
; (5) the payment for any

improvements authorised by the Acts (,>')
;
(G) the payment of

any sum for equality of exchange, or partition, of settled land
;

(v) Re Mackenzie's Trusts, 23 Ch. D. 750, 52 L. J. Cb. 726, 48 L. T. 936 ; Re
Mabcrley, M. v. M., 33 Ch. D. 455, 56 L. J. Ch. 54, 55 L. T. 164 ; Re Mundy's
Settled Estates, 1891, 1 Ch. 3S1U, (K) L. J. Ch. 273, 64 L. T. 2'J.

(«,•) Re Hotham, Ilotham v. Bouyhty, I'JOl, 2 Ch. 790; 1902, 2 Ch. 575,
71 L.J. Ch. 789, 87 L. T. 112.

(x) See 8. L. Act, 1882, ss. 25, 30. The improvements authorised by this

Act are referred to above (p. 56), in connection with the Inipiovcment of Land
Act, 1864, since the .S. L. Act, 1882 (s. 30), extends the provisions of the Act
of 1864 to improvements authorised by the S. L. Act, 1882, whicli, substantially,

include those specified in the Act of 1864. Other improvements are authorised
by the S. L. Act, 1890, s. 13 (including the rebuildintj of the principal mansion-
house on the settled land, provided the sum so applied do not exceed half the
annual rental of the settled land) ; and by the Honsino- of the Working Classes
Act, 1890 (c. 70), s. 74. And by the Settled Land Act Amendment Act, 1887
(c. 30), capital money may be applied in redeeming a rent-charge for an im-
provement authorised by the S. L. Act, 1882. And by the Agricultural Holdings
Acts, 1883 (c. 61), s. 29, and 1900 (c. 50), s. 3, capital money under the S. L. Act.
1882, may be expended in payment for improvements effected by a landlord
under the former Act, or in redemption of a charge for such improvements.
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(7) the piircliase of the seignory of any part of the settled land
being freehold, or of the fee simple of any part thereof being
copyhold, or of the reversion in fee of any part thereof being
leasehold for years or life

; (8) the purchase of land in Eng-
land, including leaseholds having sixty years to run, or mines,
or any right convenient for the settled land

; (9) payment to

any person absolutely entitled ; and (10) payment of costs

(S. L. Acts, 1882, ss. 21, 2:J) (y).

As regards the application of capital money in payment for Payment f<.r

an improvement under the Acts, if the money is in the hands ""provenieuts

of the trustees of the settlement, it may be so applied by them ^^cts.

(after approval by them of a scheme for the execution of the
improvement), on a certificate of the Board of Agriculture that

the work, or part of it, has been executed ; or upon a like

certificate of an engineer or surveyor nominated by the trustees,

and approved by the Board of Agriculture or the Court; or

npou an order of the Court. Capital money in Court may be
applied according to the direction of the Court, in payment
for the improvement, after a scheme has been approved by the
Court. The Court may, however, order capital money to be
applied in payment for improvements, notwithstanding that

a scheme was not previously submitted for approval to the

trustees of the settlement, or to the Court (S. L, Acts, 1882,
s. 26 ; 1890, s. 15).

The Acts provide that capital money, or the securities upon Devolution of

which it is invested, are, for all purposes of disposition, trans- capital money

mission, and devolution, to be considered as land ; and are *" '" ^'^'''''

'

accordingly to be held for, and to go to, the same persons
successively, and in the same manner, and for and on the same
estates, interests, and trusts, as the land would have been held

and have gone, under the settlement, if it had not been dis-

posed of; and the income of the securities is to go in the same
way as the income of the land would have gone, if the land
had not been disposed of (S. L. Act, 1882, s. 22 (5) (6) ). And
a rent-charge in fee simple, reserved on a grant for louilding

])urposes, will be subject to the same interests as were subsist-

ing in the laud granted (S. L. Act, 1890, s. 9). But where
capital money is purchase-money paid in respect of any estate

or interest in land less than the fee simple, or in respect of

a reversion dependent on any such interest, it may be laid out,

invested, accumulated, and paid, in such manner as, in the
judgment of the trustees or of the Court, will give to the

parties interested in that money the like benefit therefrom as

they might have had from the interest or reversion in respect

(y) For further provisions as to payment of costs, charges, and expenses,

see S. L. Act, 1SS2, s. 47. And as to application of capital money in payment
of estate duty, see post, p. 221.
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whereof the money was paid, or as near thereto as may be
(S. L. Act, 1882, s. 34) {z).

Land acquired by purchase, or by exchange, or on partition,

under the powers given by the Acts, is to be made subject to

the provisions of the settlement, as nearly as circumstances

permit, and is to be settled accordingly (S. L. Act, 1882, s. 24).

The powers of a tenant for life under the Acts are not

assignable, and remain exercisable by him after any assign-

ment, by operation of law or otherwise, of his interest under
the settlement («) ; and a contract by him not to exercise any
of his powers is void. But if he has assigned his estate for

value, he cannot exercise his powers under the Acts (except

powers of leasing, where the assignee is not in actual posses-

sion of the land), without the consent of the assignee (S. L.

Act, 1882, s. 50 (1) (2) (3)). It is provided, however, that

an instrument whereby a tenant for life, in consideration of

marriage, or by way of family arrangement, assigns or charges

his estate under the settlement—not being a security for

payment of money advanced—is to be deemed one of the

instruments creating the settlement, and not an assignment
for value within the meaning of the foregoing enactment
(S. L. Act, 1890, s. 4(1)) (i).

Any prohibition, limitation, or condition, in any instrument,

tending or intended to prevent or restrict the exercise of any
of the statutory powers, or as an inducement to abstain from
such exercise, is void as far as it might so operate. And, not-

withstanding anything in a settlement, the exercise by the

tenant for life of any power under the Acts is not to occasion

a forfeiture (S. L. Act, 1882, ss. 51, 52) (c).

The powers given by the Acts do not prevent or affect the

exercise by a tenant for life (^/), or by trustees, of any other

powers, given by a settlement or by statute or otherwise ; save

that, where there is a conflict between the provisions of a settle-

ment and the provisions of the Acts, relative to any matter in

(2) Re Griffith's Will, 49 L. T. IGl ; CMrdl v. Cotirdl, 28 Ch. D. C28, 54 L. J.

Ch. 417, 52 L. T. 486.

(a) Lonsdale v. Lowther, 1900, 2 Ch. 087, 69 L. J. Ch. 686, S.-J L. T. 312; Re
Mundy and Roper's Contract, 1899, 1 Ch. 275, 68 L. J. Ch. 1:^5, 79 L. T. 583;
Re Barlow's Contract, 1903, 1 Ch. 382, 72 L. J. Ch. 214, 88 L. T. 84.

(h) Re Du Cane and Nettle/old's Contract, 1898, 2 Ch. 96, 69 L. J. Ch. 393,

78 L. T. 458 ; Jie Mundy and Roper's Contract, snp.

(c) Re PaqeVs Settled Estates, 30 Ch. D. 161, 55 L. J. Ch. 42, 53 L. T. 90; In
Re Haynes, ^Kcmp v. Haynes, 37 Ch. T>. 306, 57 L. J. Ch. 519, 58 L. T. 14; Re
Ames, A. v. A., 1893, 2 Ch. 479, 62 L. J. Ch. 685, 68 L. T. 787 ; Re Edwards'
Settlement, 1897, 2 Ch. 412, 66 L. J. Ch. 658, 76 L. T. 774; Re Smith, 1899,

1 Ch. 331. 68 L. J. Ch. 198. 80 L. T. 218 ; Re Trenchard, T. v. T., 1902, 1 Ch.
378, 71 L. J. Ch. 178, 86 L. T. 196.

[d) Lonsdale v. Lowther, s\(p. n. ('/).
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respect of which tlie tenant for life exercises, or contracts or

intends to exercise, any of the powers of the Acts, the pro-

visions of the Acts prevail ; and, in such case, the consent of

the tenant for life is necessary to the exercise by the trustees

of the settlement, or other person, of any power given by the

settlement for anv purpose provided for in the Acts (8. L. Act,

1882, s. 56) (e).

Expiration or Determination.—An estate for life expires Modes of:—
on the death of the person for the term of whose life it is death

;

held, whether that person be the tenant himself, or a cestui

que vie.

"Where the estate has been granted subject to a condition operation of

subsequent, or subject to a conditional limitatioji, it may be condition or

determined or expire according to the terms of the condition
^""[tatic)!^-

or limitation (pp. 34, 35). But, as above mentioned, any such
condition or limitation will be inoperative, so far as it tends

to restrain the exercise by the tenant of powers given to him
by the Settled Land Acts.

An estate for life may be determined, also, through its merger,

merger in another estate in the same land (p. 100), where it is

surrendered (p. 312) by the tenant, or in some other event.

Under the Cestui Que Vie Act (1707) (c. 18), any person Where cestui

who is entitled in succession, after the expiration of an estate 7«e *'« to be

pur autre vie, may, on showing ground for belief that the

cestui que vie is dead, obtain a judicial order for the production

of the cestui que vie by the tenant, and if he be not produced
accordingly, he is to be deemed to be dead (/).

Sect. VI.

—

Estate for Yeaks.

Creation.—An estate for years in land is usually created Mode of.

by lease—that is, grant of the land, inter vivos, for the term
intended to be created ; followed by the grantee's entry on the

land (p. 309)—or by a similar gift by will, with the like entry.

Under the common law, the grantee has not, until he has

entered, an actual estate in the land ; but he has a right to

enter, and thus to acquire the estate granted (^). This right,

which is called an intercsse termini, or interest in the term, iB intcressc

a right of property, whereby the grantee has a claim against tirmini.

(e) See S. L. Act, 1884, ss. fi (2), 7, as to the application of the above enact-
ment to trusts for sale.

(
/) See Re Oicen, 10 Ch. D. 1(JG, 48 L. J. Ch. 248 ; Re Pople, 40 Ch. D. 58;t,

58 ii. J. Ch. 372, 60 L. T. G(58.

('/) Litt. s. 58; Co. Lltt. -16 a; Wallis v. Hands, 1893, 2 Ch. 75, 62 L. J.

Ch. 586, 68 L. T. 428.
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any person through whom his entry is prevented (h), and
which is transferable by him, and devolves on his death, &c.,

like an actual estate. The grantee's interest is of this nature,

not only where he has a right to enter' immediately, but also

where the term is limited to commence at a specilied future

time ; in which case he, of course, cannot enter before that

time (i). Entry is not requisite, however, to vest the estate in

the lessee, where it is created by an instrument having effect

under the Statute of Uses; the operation of which, in this

respect, is explained hereafter (p. 316).

A lease whereby land is demised at an annual rent (whether
payable t(uarterly or otherwise), but no term is expressly

limited, impliedly creates a tenancy from year to year (y).

And, in some other cases, noticed hereafter, a tenancy from
year to year arises by implication of law (pp. d'2, 189, 310).

Estates for years, created by leases that give rise to the

ordinary relation of landlord and tenant, are distinguishable,

in some respects, from grants of land for long terms of years,

for special purposes. Under an ordinary lease for years, the

lessee is entitled to such benefits of ownership as are incident

by law to an estate for years, except so far as his rights may
have been varied by covenants contained in the lease ; and he
usually holds the land subject, by express stipulation, to the

payment of a rent to the lessor, and to a condition for for-

feiture of the estate, on default in payment of the rent or other

breach of his obligations under the lease. Under a grant of

land for a long term of years, on the other hand, the rights of

the person in whom the laud is vested for the term are limited,

in equity, to such rights as are expressly conferred on him by
the instrument creating the term, or such as may be needed to

give effect to the purposes for which the term was created.

No rent is reserved ; and, usually, the estate is granted ex-

pressly without impeachment of waste ; and no covenants are

entered into by the grantee.

Long terms of years commonly occur in settlements of

land ; being vested in trustees, for the purpose of enabling

them to raise money for the payment of portions to children, or

other sums of money (see hereon, p. 359).—A term of this kind

is sometimes, also, created—though rarely in modern practice

—by way of mortgage of land, instead of the ordinary mode of

mortgage by grant of the fee simple of the land (p. 191) (/.).

(h) Foa. 19; Gillard v. Cheshire Lines Committee, 32 W. R. 'di.'d.

(i) Co. Litt. 46 b ; 2 BI. Comm. 144 ; Burton, § 83(5.

{j) Richardson v. Lunrjridrjc, 4 Taunt, 128, L. C. R. P. 4 ; Doc d. Martin v.

Watts, 7 T. R. 83, 85.

(k) As to the raising of money due under a rent-charge by grant of a long

term, seej)os<, p. 239.
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Use and Eixjoyinent.—The rights and duties of the tenant In absence <>l

under this liead are here considered with reference to leases '^•'^f''"'-'^**
'''=''-''''

whereby the ordinary relation of landlord and tenant is
'"*^" '

created ; and, in the first place, so far as these rights and
duties are not regulated by express agreement between the
landlord and tenant. The rules applicable in the latter case

extend also to a long term of years of the kind last described,

so far as their application is consistent with the purposes for

which the term is created.

General liighfs.— Llahil'dy for Waste.—The general rights Profits or

of a lessee for years of land with respect to the profits or pro- l";<>dyce.

duce of the land, and his liability for voluntary waste, are ^^.!^^^^ '
^

similar to the rights and liability, in these respects, of a tenant
for life (pp. 51, 52). According to some authorities, it is

doubtful whether he is liable for permissive waste (/) ; but in

modern cases it has been held that a tenant for years is liable

for waste of that kind (7?i). It seems, however, that the
liability of a tenant from year to year, in this respect, is some-
what less than that of a tenant for a longer term («) ; and
that, in any case, the liability depends in some degree on
the condition of the premises at the commencement of

the tenancy (o).

With respect to the property in things severed from the land Rights as to

—whether accidentally, or by the wrongful act of the lessee— things severed

or found in or upon the land ; and as regards the lessee's right „amf, &c.

of killing and taking game on the land, and of fishing, the law
seems to be the same as in the case of an estate for life (see

pp. QD, 5G).

Improvements hy Lessee.—By the general common law, a Common law-

lessee for years is not entitled, as against the lessor or any ''*^ *'^-

other succeeding owner, to any compensation, or charge upon
the land, for improvements effected by him; even where such
improvements are of a permanent character. Nor is he entitled,

on the ground of his having no claim to compensation, to re-

move a building or other erection (not being a mere fixture)

added by him during the term ; for such removal would be an
act of waste on his part.

{I) Gibson V. Wdls, 1 B. & P. N. R. 2^10; Hearn v. Benbow, -i Taunt. 764;
Jones V. Hill, 7 Taunt. 392 ; if. Bewes on Waste, 215.

(m) Harnclt v. Maitfand, 16 M. & W. 257; Yellowly v. Gowcr, 11 Ex. 274;
Bavies v. JJaviex. 38 Ch. U. i[)\\ 57 L. J. Ch. 1093, 5S li. T. 514.

(n) Auivorth v. Johnson, 5 C. & P. 239 ; Leach v. Thomas, 7 C. & P. 327 ; per

Parke, B., in Yellowly v. Oower, supra.

(o) See Co. Litt. 53 a ; Bac. Abr. Waste.
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The lessee may, however, be entitled to compensation for

improvements by special local custom ; and such customs exist,

with respect to agricultural tenancies, in many places (2?).

As regards tenancies for years, or from year to year, {q)
of agricultural and pastoral lands, and market gardens, the

common law on this subject is altered by the Agricultural

Holdings (England) Acts, 1883 (c. 61), and 1900 (c. 50). These
Acts give the agricultural tenant, on quitting his holding at the

termination of the tenancy, a right, as agaiust his landlord, to

pecuniary compensation for improvements of certain specified

kinds, made by the tenant with the landlord's previous consent

in writing; and also for other specified improvements made
by him, not necessarily with the landlord's consent ; it being

required, however, that the execution of drainage improve-

ments (one of the class of improvements for which the landlord's

consent is not requisite) should have been preceded by notice

to the landlord ; and, with some exceptions, the improvements
must have been begun more than one year before the termina-

tion of the tenancy (Act of 1883, ss. 1, :3, 59 ; Act of 1900, s. 1).

The tenant has, also, a similar right to compensation for im-

provements made by a preceding tenant, for which he paid the

preceding tenant, compensation with the landlord's written

consent (Act of 1883, s. 50). And he cannot deprive himself,

by agreement, of his right to compensation under the Acts
;

though the parties may agree as to the terms of compensation

(Act of 1883, ss. 8, 55). In default of agreement, the amount
of the compensation is to be ascertained by arbitration (Act of

1900, s. 2). Where notice is given by the tenant of an in-

tended drainage improvement, the landlord may execute it

himself, and charge the tenant with interest, not exceeding £5
per cent, per annum, on the outlay, or such annual instalments,

payable for a period of twenty-five years, and to be recoverable

as rent, as will repay the outlay with interest at the rate of

£3 per cent, per annum (Act of 1883, s. 4).—A tenant's right

to compensation under these Acts does not prejudice any claim

he may have, by custom, agreement, or otherwise, to compen-
sation in lieu of that given by the Acts (Act of 1900, s. 1 (5) ).

—

Further provisions of a similar nature, for the benefit of tenants

of market gardens, have been made by the Market Gardeners'

Compensation Act, 1895 (c. 27).

A further alteration of the common law on this subject has

been made by the Allotments and Cottage Gardens (Compensa-
tion for Crops) Act, 1887 (c. 26), as respects tenancies, for any
terms, of allotments {i.e., parcels of land of not more than two
acres, cultivated as gardens or farms), and cottage gardens {i.e.,

(p) See Woodfall, ch. 20, s. 0.

iq) Also for lives ; see ante, p. 57.
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sucli allotments attached to cottages). The Act gives the tenant,

on the expiration of the tenancy from any cause, the right,

notwithstanding any agreement to the contrary, to obtain from
the landlord compensation in money (the amount to be settled

by arbitration, if the parties cannot agree thereon) for growing-

crops, including fruit ; and for fruit trees and fruit bushes

planted witii the landlord's consent in writing ; and for labour

expended, and manure applied, since the taking of the last

crop, in anticipation of a future crop ; and for drains, out-

buildings, pig-styes, fowl-houses, and other structural improve-

ments, made with the landlord's written consent. The right to

compensation under this Act excludes the right to any com-
pensation under the Agricultural Holdings (England) Act, 1883.

Rights to Fixtures.—Fixtures (p. 4) annexed by the lessee. General rule,

for purposes of trade, ornament, or domestic use, may be re-

moved by him, or by his personal representative after his death,

or by an assignee of the estate, during the term, or during the

continuance of the possession as lessee (r). But bv the Agricul- Under Agri-

tural Holdings (England) Acts, 1883 (c. 61), s. 34, and 1900 (c. f^^ltAclaS
50), s. 4, the tenant of a holding to which these Acts apply, may and 1900.

before, or within a reasonable time after, the determination of

his tenancy, and upon giving a month's previous notice in

writing to his landlord, and provided he has paid all rent due.

and has performed all his obligations under his tenancy, remove
any engine, machinery, fencing, or other fixture which he has

affixed to his holding, or any building erected by him thereon,

or which he has acquired, for which he is not otherwise entitled

to compensation, and which has not been affixed or erected

pursuant to some obligation, or instead of some fixture or

building belonging to the landlord (.s). But this right of re-

moval is subject to a right, which the Act of 1883 gives the

landlord, of purchasing, at a valuation to be made as provided

by the Act, any fixture or building comprised in the notice of

removal. The Market Gardeners' Compensation Act, 1895 (c.

27), s. 3, extends these provisions to all fixtures or buildings affixed

or erected by the tenant to or upon his holding, for the pur-

poses of his business of a market gardener ; and authorises the

removal by such a t^ant, before the termination of his tenancy,

of fruit trees and fruit bushes planted by him.

Fades as to Emhlcracnts.—Where an estate for years deter- General rule.

mines by the completion of the period for which it was granted,

(r) London and Westminster Loan and Discount Co. v. Drake, 6 C. B. N. S.

798, 810; Leader and llolmwood, 5 C. B. N. S. 546; Barf v. Probi/n, 04 L. J.

Q. B. 557, 73 L. T. 118 ; Lamboum v. M'LeUan, 1903, 2 Ch. 268, 72 L. J. Ch.

617, 88 L. T. 748 ; Amos & Ferrard, Fixt. c. 2 ; c. 5, p. 277.

(j) Mears v. Callender, 1901, 2 Ch. 388, 70 L. J. Ch. 621, 84 L. T. 618.
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the lessee is not entitled to emblements ; a rule based on the

view that, as he knew the expiration of his term, it was his own
folly to sow where he could never reap the profits. Nor can he

claim emblements where the estate determines through his own
act ; as by forfeiture, or by notice given by a tenant from year

to year to his landlord. But the lessee or his personal repre-

sentative is entitled to emblements, where the determination of

the estate occurs at a time that could not be previously known
to the lessee, and otherwise than by his voluntary act ; as where
land has been demised for a certain term if the lessee should so

long live, and he has died before the expiration of the period
;

or where an estate from year to year is determined by notice

given by the landlord to the tenant (t).

Statutory Under the Landlord and Tenant Act, 1851 (c. 25), s. 1,

alterations. however, where a lease of a farm or lands, held at a rack-rent,

determines through the death, or cesser of estate, of a lessor

who is entitled for his life or any uncertain interest, the lessee

is entitled, in lien of having emblements, to continue to hold

upon the terms of his lease, until the expiration of the current

year of his tenancy. And, as has been mentioned (p. 77),

the tenant of an allotment or cottage garden is now entitled,

by statute, to compensation, on the expiration of his tenancy,

for growing crops.

Local customs Local customs, modifying the general rule of tlie common
as to crops. }a,w as to emblements, exist in many of the counties of England

;

and where such a custom exists, the lessee's rights are regu-

lated thereby, unless its application be excluded by the terms

of the lease. The custom is, in some instances, that the tenant

may take the crops after the determination of the term, and,

for that purpose, may retain possession, or re-enter. In other

instances, the incoming tenant, or sometimes the landlord,

takes, at a valuation, the crops raised by the outgoing tenant (u).

Ri,'hts to. Title-deeds.—The lease by which an estate for years is

created, and subsequent documents of title to the estate, belong,

in general, absolutely to the person in whom the estate is

vested, and he is entitled to the possession of them, as lessee

in possession of the land. These rights, however, may be

subject to qualifications, similar to those which may apply to

the rights of a tenant in fee simple with respect to deeds and
documents of title (a)Uc, p. 42 ; and see pp. 280, 281).—A lessee

is not entitled to the possession, during the term, of the title-

deeds relating to the lessor's estate out of which the lease was

(t) Litt. s. 68 ; Co. Litt. 55 b ; 2 Bl. Comm. 145.

(«) Woodfall, ch. 20, s. i. Wi'jtjlesworth v. Dallison, Dougl. 201; S.C., 1

S. L. C. 528.
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derived, even thoucfh the term be of great length, as a term
for a thousand years (w).—The lessor is not entitled to the

lease after the expiration or determination of the lessee's

estate (x). ,^

Krprcss Provisions as to Use and Eiijoijmcnt.—As regards the Vary accord-

stipulations by which, in a lease, the lessee's rights of use and i''g to "bject

enjoyment ai'e commonly regulated, the provisions of leases
"

vary according to the subject of the demise, and the purpose for

which the lease is granted. Of the several kinds of leases,

as thus distinguished, building leases, occupation leases, and
raining leases are the principal instances.

A building lease is a lease of land—frequently for a term Buildin^

of ninety-nine years, or thei'eabouts, but sometimes for a term ^'^'^^^•

of such length as to be practically equivalent to a perpetuity

—

at a rent of the annual value of the land (called a ground-rent);

the lessee undertaking to erect and maintain buildings on the

land (a'.y).

An occupation lease is a lease of a house or other building. Occupation

or of a farm—the last beinsf sometimes called a farminsf lease I'^ase.

—granted for a term which, in general, does not exceed twenty-
one years, and at a rent which is usually the full annual value

of the building or land, and is then called a rack-rent.

A lease of minerals, or mining lease, usually contains Mining lease,

numerous stipulations respecting the working of the mines,
and is frequently granted subject to the payment by the lessee

of a ' royalty,' i.e., a fixed sum to be paid in respect of every
ton, or other certain quantity, of minerals raised ; a fixed

rent (sometimes called a dead rent) being also commonly
reserved (?/).

Besides the reservation to the lessor of a rent, or royalty. Reservations,

to be paid by the lessee, a lease sometimes contains reserva-

tions to the lessor of other rights, such as rights of way, rights

to the use of drains, sporting rights, &c.

Covenants on the part of the lessee, whereby he incurs Covenants.

obligations to the lessor, are also usually inserted in a lease

;

and thougli an agreement for the grant of a lease do not
stipulate for the insertion of any covenants in the lease, the
lessor is nevertheless entitled to require the insertion of usual
covenants on the part of the lessee (*). The nature and terms
of the various covenants usually contained in leases of different

kinds are stated in a later chapter, in which the usual pro-

visions of leases are described (p. 346). It may be here mentioned,

(w) Wiseman v, Westland, 1 Y. & J. 117, 121 ; Austin v. Croome, Car. & M. 653.

{x) Hall V. Ball, 3 M. & G. 212 ; Eluortluj v, 8anfovd, 3 H. & C. 330.

(:cx) See 3 Davidson, Conv. 52.5, note (c).

(xj) As to rents geneially, seeposf, pt. ii. ch. 3.

(2) Woodfall, p. 135.
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however, that the following are ordioary lessee's covenants :

—

To pay the rent or royalty reserved by the lease—though the

reservation itself implies a covenant to that effect (zz) ; to pay

all taxes, rates, and outgoings, except landlord's property tax

;

for keeping the subject-matter of the lease in repair, refraining

from committing waste in other ways, giving up possession in

proper repair on the determination of the term, and permitting

the lessor to enter and view the state of repair. Covenants

as to insurance by the lessee, or for payment by him of the

premiums on an insurance effected by the lessor ; covenants •

restrictive of the lessee's right to assign or underlet without

the lessor's licence; and covenants against using the premises

for certain trades or businesses, or other specified purposes, are

also of frequent occurrence.

The lessee is liable for the consequences of any act or

omission, whether intentional or not, contrary to the terms

of any of his covenants. Usually, in practice, the lessee's

covenants are so framed as to be binding on him, and enforce-

able after his death against his estate, throughout the term,

even though he or his representatives should have assigned the

lease to another person. But under the Law of Property

Amendment Act, 1859 (c. 35), s. 27, where the personal repre-

sentatives of a deceased lessee or assignee of a lease have

assigned the lease to a purchaser, after satisfying all subsisting

liabilities under the lease, and setting aside a sufficient fund

to meet any future claim in respect of a fixed sum agreed to

be laid out on the land, they will not be personally liable in

respect of any subsequent claim under the lease, by reason of

their not having retained assets of the deceased to satisfy such

claim. But the statute expressly preserves the right of the

lessor to follow the assets of the deceased into the hands of

the persons among whom they may have been distributed by

the personal representatives.

In consequence of the lessee's liability for breaches of

covenants in the lease, notwithstanding its assignment to

another, he is entitled, on assigning the lease, to be indem-

nified by the assignee against such liability (a). And, in

practice, an express covenant by the assignee for this purpose

is usually contained in the instrument of assignment.

In addition to his liability to indemnify the lessee, the

assignee of a lease is liable to the lessor in respect of certain

covenants entered into by the lessee. Covenants which thus
' run with the land,' are sometimes called real covenants.

(22) Foa, 1-20, 140.

(a) Site;., V. & P. 37; Moule v. Garrett, L. R. H

L. J. C.^L. (Ex.) G2 ; Gooch v. Vlutterhmk, 1899, 2

808, 81 L. T. 9.

Ex. i:^2, 7 Ex. 101, 41

Q. B. 148, G8 L. J. Q. B.
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They bind the assignee, on account, it is said, of a privity of

estate existing between liim and the lessor, notwithstanding

that there is no actual contract between the lessor and the

assignee (h). Hence, the lessor may have a right of action

against either the lessee or an assignee of the lease, in respect

of the same breach of covenant (c). There is, however, a

material distinction between the liability of the assignee and
that of the original lessee. The assignee's liability to the lessor

is only for breaches occurring during the time that the term

remains vested in him ; his liability to the lessor therefore

ceases (exce^^t for previous breaches) upon his assigning the

lease to another i^erson (tl). But if the assignee has given an

express covenant of indemnity against the liabilities under the

lease, to the lessee or other person by whom tlie lease was
assigned to him, his obligations under that covenant extend

to breaches of covenants in the lease occurring after he has

assigned the lease to another person. He is usually, therefoi'e,

expresslv indemnified by the person to whom he assigns against

the liabilities under the lease.

Since the estate of a lessee for years vests on his death in Lpssee^s

his personal representative, the latter is personallv liable upon P*^!'-^""*!

, \ ,' . PIT i" .^™ representative
the lessee s covenants, as assignee or the lease by operation oi an assignee.

law, to the same extent as an assignee by express transfer

;

save that he may claim exemption from liability for rent, so

far as the rent exceeds the profits of the land which he has

received, or with reasonable diligence might have received (e).

The lessor, on the other hand, is liable to an assignee of Lessor's

the lease, during the time that the term remains vested in the liability to

assignee, in respect of certain covenants entered into by the covenants,

lessor; for the rules as to covenants running with the land

apply for the assignee's benefit as well as the lessor's. And the

lessor's liability upon such covenants in a lease under seal

continues, notwithstanding that he may have transferred his

reversionary estate as lessor to another person (ee).

Covenants that run with the land, at common law, are such What cove-

as relate to anything constituting the subject, or part of the "-y*^'* ™"

subject, of the lease, and in existence at the time of the
^^'

demise. Covenants respecting things which, though not in

existence at the time of the demise, afterwards become part

(6) Spencer's Case, Rep. pt. 5, 16 ; S.C., and notes, 1 S. L. C. 55 ; Sug. Y. and
P. 582.

(c) Woodfall, 287 ; Foa, 149; Brett v. Cumberland, Cro. Jac. 521.

(d) Pitcher v. Tovei/, 1 Salk. 81 ; Lekeux v. Aash, 2 Str. 1221 ; Tai/lor v.

Shum, I Bos. & Pul. 21 ; JIarley v. King, 2 C. M. & R. 18.

{fi) Wms. E.xors., lfi:M. et scq. ; Woodfall, 325 ; Foa, 401 ; Re Bowes, Strath-

more V. Vane, Wl C'h. D. 128, 57 L. J. Ch. 455, 58 L. T. 309. As to the liability

of the trustee in bankruptcy of a lessee, see post, p. 437.

(ee) Stuart v. Joy, 1904, 1 K. B. 3G2.

F
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of the subject of the lease (such as a covenant to keep in

repair houses to be built on land demised), also run with the

land at law, if the covenantor has covenanted expressly for

himself and his assigns. Whether such covenants will run with

the land at law, if not expressly extended to assigns, seems to

be doubtful (/).
Instances of. Covenants by the lessee, running with the land at law,

include covenants for payment of rent and taxes ; to repair or

leave in repair; to leave tenant's fixtures (,9) ; not to assign

without the lessor's consent (h) ; not to carry on certain trades

upon the land, or otherwise restrictive of trading on the

land (t) ; to leave lands stocked with game ; to cultivate lands

in a particular manner (/); and other ordinary lessee's cove-

nants (/i:). Covenants by the lessor, which run with the land at

law, include covenants for title or quiet enjoyment (p. 27<S) ; for

renewal of the lease
;
giving the lessee the option of purchas-

ing the freehold ; and the like (k).

Wliat cove- But, at common law, the assignee is not bound, even though
n.ints d.inot the lessee has covenanted for himself and assigns, by covenants
run with land. ^^^^ ^^ ^^^ relate to the subject, or future subject, of the

demise; such as a covenant to pay a sum by way of premium
for the granting of the lease ; or to leave movable machinery,

chattels, &c., on the premises on the expiration of the term

;

or not to employ certain persons as workpeople on the pre-

mises ; or not to carry on a trade on other premises. Nor is the

assignee entitled to the benefit of any covenant not relating to

the subject, or future subject, of the demise, entered into by
the lessor (/).

Rule of equity But even though a covenant in a lease do not run with the
hereon. land at law, yet, if it is a merely restrictive covenant (p. 40) an

assignee of the lease with notice of the covenant is, in equity,

bound by it ; and he has, in equity, the benefit of such a

covenant by the lessor (r/i).

(/) Spencer's Case,snpra; Minshull v. Oalea, 2 H. & N. 793, 27 L. J. Ex. 194

;

Williams v. Earle, L. R. 3 Q. B. 739, 37 L. J. Q. B. 231 ; West v. Dohh, L. R. 4

Q. B. 634, 20 L. T. 737, 17 W. R. 879 ; Fleetwood v. Hull, 23 Q. B. D. 35, 58
L. J. Q. B. 341, 60 L. T. 790; Clegg v. Hands, 44 Cb. D. r>03, 59 L. J. Ch. 477,

62 L. T. 502 ; White v. Southend Hotel Co., 1897, 1 Ch. 767. 774, 66 L. J. Ch.

387, 76 L. T. 273.

(9) Williams v. Earle, supra.

(h) Ibid. ; and see West v. Dobh, supra.

(i) Woodfall, 186, 738; Fleetwood v. Hull, Cleyy v. Hands, White v. Southend
Hotel Co., supra.

ij) Hooper v. Clark, L. R. 2 Q. B. 200, 36 L. J. Q. li. 79.

(k) Woodfall, 18.5-188 ; Foa, 378, 379.

{I) Woodfall, 187; Foa, .381.

(m) See authorities cited ante. p. 41, note (/) ; Clegr/ v. Hands, supra, n. (
/")

;

Holloway Brothers, Ld., v. Hill, 1902, 2 Ch. 6,12, 71 L.' J. Ch. 818, 87 L. T. 201.
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Alienation.—A tenant for years may in geiieial alienate, General rule,

•nther inlcr riros or by will, for the whole, or any part, of the

term remaining unexpired. But trustees and others, in whom
long terms of years are vested for special purposes, are not at

liberty to alienate such a term, except for the purposes for wliich

it has been created.

An alienation, inte?- vivos, of tlie whole term remaining un- Assignment of

expired, is called an assignment. If the alienation is of a part *^*^'"™"

only of the unexpii'ed term, it is called an underlease. The Underlease,

lessee, in the latter case, becomes in his turn a lessor, since the

under-lessee is tenant to his immediate lessor, and not to the

lessor by whom the original lease was granted.

The position of an under-lessee is different from that of an Liabilities of

assignee of a lease, as regards personal liability for breaches of assignee and

covenants contained in the original lease. The original lessor
j^ggg^^

has no right of action, at law, against the under-lessee per-

sonally for breach of covenant, in respect of an act done by him
contrary to the terms of a covenant contained in the original

lease. The original lessor's remedy, in such case, is against the

original lessee, who is liable for the breach of the covenant (n).

The uuder-lessee is liable, at law, only to the immediate lessor,

and only for breaches of covenants contained in the under-

lease (o). He is liable, however, in equity, to be restrained

from breach of a restrictive covenant, contained in the original

lease, and of which he had notice when the underlease was
granted (p). And, as will be seen (p. 85), a forfeiture of the

original lease may be enforced against an under-lessee.

The lessee's general rights of alienation may be qualified by Covenants

a covenant on his part, contained in the lease, restrictive of ^j?*'nst

alienation, or of alienation for specified purposes, or to parti-

cular i^ersons, unless by licence of the lessor. The lessor may
obtain an injunction to restrain an intended alienation in breach

of such a covenant, or, if the alienation has been effected, may
recover damages for the breach. If, however (as is frequently

the case), it is also provided that the lessor's assent to an aliena-

tion shall not be arbitrarily withheld, an unreasonable refusal

of his consent leaves the lessee at liberty to alienate without

the lessor's consent (q). The Conveyancing and Law of Pro-

perty Act, 1892 (c. 13), s. o, provides that no fine or sum in

(n) Cf. Bryant v. Hancock tO Co., 1898, 1 Q. B. 716, 67 L. J. Q. B. 517, 78
L. T. ?,97.

(o) Bonner v. Tottenham and Edmonton Perm. Im-cst. and Build. Societi/, 1899,
1 Q. B. IGl, 79 L. T. 611, 68 L. J. Q. B. 114.

(p) John Brothers v. Holmes, 1900, 1 Ch. 188, 69 L. J. Ch. 149. 81 L. T. 771.

{q) Trdoar v. £/r/r/e, L. R. 9 E.k. 151, 43 L. J. E.\-. 95, 22 W. R. 843; /Ji/de v.

Warden, 3 Ex. D. 72. 47 L. J. Ex. D. 121, 37 L. T. 5(17 ; Scar v. House Pro,erty
and Investment Socicti/. K! Ch. D. 3S7. 50 L. J. Ch. 77, 43 L. T. 531 ; Bates v.

Doncddson, 1896, 2 Q.B. 241, 65 L. J. Q. B. 78 ; Yoiinq v. Ashley Gardens Pro-
perties, Ld., 1903, 2 Ch. 112, 72 L. J. Ch. 520, 88 L. T. 541.
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the nature of a fine (except a reasonable sum for legal or other

expenses) shall be payable—unless by ex])ress stipulation con-

tained in the lease^for a licence or consent to enable the lessee

to alienate (?).

Conditions Again, an estate for years may be granted subject to a con-
and con- ditlon Subsequent, or a conditional limitation (pp. 34, 35), pro-

'

'.''"f'. vidinof for its forfeiture or defeasance, in the event of alienation,
limitations >~i

-, . . , , -. .

re.str.uninii- or attempted alienation, contrary to the terms o± the condition
ali. nation. or limitation. An alienation by the lessee in breach of a cove-

nant restrictive of alienation will thus cause a forfeiture, under

the condition of re-entry usually contained in a lease (^mfra) (s).

But no restriction on alienation contained in a lease will affect

such rights of alienation as a lessee may have under the Acts
next mentioned (see p. 72).

To what Alienation under Settled Land Acts.—The powers given by
e.states for the Settled Land Acts, 1882 to 1890, to tenants for life extend,

c-ibie

'"^^'^

' as has been seen (p. G2), to a tenant for years determinable

on life, and not holding merely by lease at a rent.

Modes of— Expiration or Determination.—An estate for years, of
(i.) CoiMple-

course, expires on the arrival of the time fixed by the lease as

the limit of its duration.

(ii.) Yearly ^ tenancy from year to year may (unless the parties other-

tenancy by wise agree) be determined by either the landlord or the tenant,
notice.

^|. ^j^Q expiration of any year of the tenancy, by notice given to

the other party hcj^^^i^^eaj" before the end of the current year

of the tenancy, or such other notice as may be expressly agreed

upon by the parties (i^)—unless it be a tenancy to which the

Agricultural Holdings (England) Act. 1883 (c. 61), applies ; in

which case, > a year's notice is substituted by the Act (s. 33) for

the half-year s notice, except where the parties otherwise agree

in writing. A quarterly, monthly, or weekly tenancy may be

terminated by a similar notice, equal in length to the period of

the tenancy ; or (it seems) by shorter notice on either side, if

it be of reasonable length, in the case of a monthly or weekly
tenancy (w).

(iii.) Under Where an estate for years has been granted, subject to a

re"'ntiT
" Condition of re-entry (p. 34) in some specified event or events,

(r) Re Cosh's Contract, 1897, 1 Ch. 9, 06 L. J. Ch. 28, 75 L. T. 365.

(.S-) £arrow v. Isaacs <i- Sons, 1891, 1 Q. B. 417 ; 60 L. J. Q. B. 179, 64 L. T.

686 ; Eastern Telegraph Co. v. Dent, 1899, 1 Q. B. 835, 68 L. J. Q. B. 564, 80
L. T. 459.

(t) Rif/ht d. Flower v. Barhj, 1 T. R. 159- A customary half-year is suffi-

cient ; Roe d. Durant v. Doe, 6 Bing^. 574 ; Doed. Bedford (Didr of) v. A'iqhlley,

7 T. R. 68 ; Sanddl v. Franklin, L. R. 10 C. P. 377. 44 L. J. C. P. 216, 32 L. T.

309 ; Sidebotham v. IloUand, 1895, 1 Q. B. 378, 64 L. J. Q, B. 200, 72 L. 'J'. 62
;

Dixon V. Bradford, ite. Coal Supply Association, 1904, 1 K. B., 444.

(n) See Foa, 477 ; Bowen v. Anderson, 1894 1 Q- B. 164 ; 42 W. R. 236.
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it may be determined, on breach of the condition, by the entry
of the lessor, or of a person claiming under him. And if the
condition provide that, in the event of a breach, the lease shall

be void, the estate determines by the mere effect of the breach,

without entry, if the lessor elects to treat the lease as void (v).

The determination of a lessee's estate in this way involves the
determination of the estate of any under-lessee of the land (iv).

Conditions of re-entry are usually inserted in leases that Usual form of

give rise to the ordinary relation of landlord and tenant; and, ';""<l't'"n-

as commonly framed, stipulate for the determination of the terra

in case of the non-payment of the rent within a limited period
(frequently twenty-one days) after it has become due, or on
breach of any of the lessee's covenants.

At common law, the condition could not be enforced in case Enforcement

of a breach by non-payment of rent, without a previous demand "» non-pay-

of the rent, either upon the land and before sunset of the latest
""'^"*^ °^ ''"^"*'

day for its payment, or in such other manner as the terms of

the lease required ; or unless the lease expressly authorised
entry without a previous demand (x). But under the Common
Law Procedure Act, 18.J2 (c. 70). s, 210, if half a year's rent is

due, tlie lessor may enforce a right of re-entry for non-payment
of the rent, without a previous formal demand or entry, on
proving that no sufficient distress was to be found on the

demised premises to meet the arrears of rent.

A forfeiture incurred under a condition of re-entry may be Waiver of

waived, either expressly or impliedly, by the person entitled to forfeiture

the benefit of it. If a lessor, knowing that such a forfeiture j"tjon
•'^"""

has been incurred, does any act whereby he acknowledges the

continuance of the tenancy at a later period (//)—as a demand
or acceptance of, or distress for, rent accruing due after the for-

feiture (z)—a waiver of the forfeiture is implied. But such a
receipt of rent accrued due before the forfeiture, is not an im-
plied waiver (a). And where the breach of covenant which has
caused the forfeiture is of a continuing nature—as a breach of

covenant to repair—an implied waiver, as above, will have effect

only up to the time when the continuance of the tenancy is

thereby acknowledged (&).

{v) Co. Litt. 214 b ; Liddy v. Kennedy, L. R. ,'5 H. L. 134, 135, 20 W. R. 150;
Davenport v. The Queen, 3 App. C'as. 115, 12S, 47 L. J. P. C. 8, 37 L. T. 727 ;

see In re Morrish, 22 Cli. U. 410, 48 L. T. 303.

(w) 1 Piatt, 102.

(x) Co. Litt. 201 b; 1 Wms. Saund. p. 434, n. ; Phillips v. Bridge, L. R. 9
C. P. 48, 43 L. J. C. P. 13, 29 L. T. 6!)2 ; Doe d. Harris v. Masters, 2 B. & C. 490.

(?/) Dendy v. NiehoU, 4 C. B. N. S. 37(5.

(z) Co. Litt. 211 b ; Doe d. Nash v. Birch, 1 M. & W. 402, 408 ; Doe d. Gate-
house V. JRecs, 4 Bing. N. C. 384.

(a) Price v. War wood, 4 H. & N. 512.

(6) Foa, 598; Penton v. Barnett. 1898, 1 Q. B. 276, 67 L. J. Q. B. 11, 77
L. T. 645.
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its effect. At common law, if a lessor expressly waived his right of re-

entry, or gave the lessee an express licence to commit a breach

of covenant, the right of re-entry was not available in the event
of any subsequent breach of covenant ; since it was held that a

condition could not be expressly apportioned, or waived in

part (c). But this rule did not api)ly to the case of an implied

waiver (r/) ; and the Law of Property Amendment Acts, 1850

(c. 35), ss. 1, 2, and 1800 (c. 38), s. 0, have provided that an
express waiver, or a licence to commit a breach of covenant, in

any particular instance, shall not prevent the enforcement of

the condition of re-entry in case of a subsequent breach.

R-lief against By the early common law, forfeitures for breach of condi-
toiteiture. ^{qq vvere in all cases enforceable. But in course of time

relief was given by courts of equity against forfeitures, in some
cases where pecuniary compensation for the breach of duty
causing the forfeiture might be deeiued an adequate remedy.
One of such cases was the forfeiture of a lease through non-
payment of rent. Under the Law of Property Amendment
Act, 1859 (c. 35), ss. 4-0, and the Common Law Procedure Act.

1800 (c. 120), ss. 1, 2, this relief is not to be granted at a later

period than six calendar months after the lessee's ejectment
under legal process, or otherwise than on payment of all arrears

of the rent and costs (e). Other statutory provisions, now re-

pealed (/), provided for relief, under certain conditions, against

forfeiture through breach of a covenant respecting insurance

against fire. But, prior to the year 1882, the foregoing were
the only cases in which the Courts could grant relief against

the forfeiture of a lease ; for the equitable principle of compen-
sation was considered not to be applicable to any other breach

of covenant, however trivial the breach might be ; and the

statutory remedies applied only in the cases mentioned (//).

Conveyancing Important alterations in the law on this subject have,

aiKl'^is9-> as
^^owever, been made bv the Conveyancing and Law of Projjerty

t.. relief''
' Acts, 1881 (c. 41) and 1892 (c. 13). By the first of these

;ainst Acts, a right of re-entry or forfeiture, for a breach of any
covenant or condition in a lease, is not enforceable till after

service by the lessor on the lessee of a notice in writing

specifying the breach, and requiring him to remedy it, if it is

capable of remedy, and in any case to make compensation for

it ; and failure by the lessee to remedy the breach, if capable

(c) Dumpor's Case, Rep. pt. 4, 119 b; S. C. 1 S. L. C. '62.

(d) 2 Piatt, 471, citing Doc v. Woodhridyc, !) B & C. 376.

(e) Howard v. Fanshawe, 1895, 2 Ch. 581, 64 L. J. Ch. 666, 73 L. T. 77.

(/) By Conv. and L. P. Act, 1881 (c. 41), s. 14.

{g) See notes to Peachy v. Somerset, 2 L. C. Eq. 250 ; Barroio v. Isaacs .(• Sons,

1891, 1 Q. B. 417, 60 L. J. Q. B. 179, 64 L. T. 686 ; Eastern Telcyraph Co. v.

Dent, 1899, 1 Q. B. 835, 68 L. J. Q. B. 564, 80 L. T. 459.

forfeiture.
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of remedy, within a reasonable time, and to make reasonable

compensation in money, to the lessor's satisfaction, for the

breach (s. 14 (1)) (A). And by the same Act, where a lessor

is proceeding, by action or otherwise, to enforce a right of

re-entry or forfeiture, the lessee may apply to the Chancery
Division of the lligh Court for relief; and such relief (which

the Court may either grant or refuse), if granted, niay be

awarded on such terms as the Court thinks lit (s. 14 (2) ) (i).

These provisions apply to leases made either before or after

the Act, and have effect notwithstanding any stipulation to

the contraiy. And (under the Act of 1892) the word lease

includes, for the purposes of these provisions, an agreement
for a lease, where the lessee has become entitled to have his

lease granted ; and the term underlease has a similar meaning
(s. 5). But the foregoing provisions do not extend to a covenant

or condition against assigning, underletting, parting with the

possession of, or disposing of the premises leased ; nor to a

condition for forfeiture, on the lessee's bankruptcy or any
other proceeding having effects similar to those of bankruptcy
(Act of 1881. s. 2 (xv.))—which includes liquidation of a com-
pany (j)—or the taking in execution of the lessee's interest, if

a year has elapsed since the bankruptcy or execution, and the

lessee's interest has not been sold within that year, and the

premises leased are not any one of certain kinds (specified in

s. 2 (3) of the Act of 1892) ; nor to a covenant or condition in

a mining lease for allowing the lessor to have access to, or

to inspect, books, accounts, records, weighing machines, or other

things, or to enter or inspect the mine, or the workings
thereof (Act of 1881, s. 14 (3)-(9) ; Act of 1892, s. 2 (2) (3)).

And they do not affect the law, as previously existing, relative

to re-entry, or forfeiture, or relief, in case of non-payment of

rent (Act of 1881, s. 14 (8) ) (k).

The above-mentioned Act of 1892 provides that w'here a Kelief of

lessor is proceeding, as above, the Court, on the application of ""der-lessee.

an under-lessee of the whole or part of the property leased, may
make an order vesting the same in the under-lessee for the

term of the lease, or any less term, not being a longer term

(h) As to the form and contents of the notice, see Woodfall, 370, Koa, 602-
005, and cases there cited.

(i) Quilter V. Mapleson, 9 Q. B. D. 072, 52 L. J. Q. B. U, 47 L. T. 561 ; Lock
V. Pcarce, 1S!)3, 2 Ch. 271, 02 L. J. Ch. 582. OS L. T. 569; Rntfer.i v. Rice, 1892.

2 Cli. 170, 01 L. J. 578. 00 L. 'I'. 010; Bare v. Elms, 18!)3, 1 Q. 15. 604. 02 L. .1.

Q. B. 187, 08 L. T. 223.

(/) Horsey Estate, Ld., v. Steifier, 1899, 2 Q. V,. 79, 68 L. J. Q. B. 743, SO L. T.

857 ; Fryer v. Ewart, 1902, A. C. 187, 71 L. J. Oh. 433, 86 L. T. 242.

{k) See also s. 2 (1) of the Act of 1892 as to lessor's right to recover costs

and expenses of waiver of, or relief against, forfeiture, and Nindv. Nineteenth
Century Buildiri'i Society, 1894, 2 Q. B. 226, 63 L. J. Q. B. 030, hereon.
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(iv.) Under
conditional

liuiitatiim.

than the under-lessee had under his sub-lease, upon such terms

as the Court shall think fit (s. 4). This enactment extends to

cases in which the (Jourt would have no power to grant relief

to the lessee himself ; and it enables the Court to give relief to

an under-lessee against a forfeiture of the head lease for non-

payment of rent (/).

An estate for years granted subject to a conditional

limitation (p. 35) may determine through the operation of

the limitation. Thus, a lease for one hundred years, if A.
shall so long live, is determinable by the death of A. within

that period. And, sometimes, a lease contains a proviso for

cesser of the term, making it determinable at the option of the

lessor, or of the lessee, at the expiration of a specified portion

(as the first seven, or fourteen years) of the term limited, or in

some other event.

(v.) Determi-
nation of

satisfied

term.

]''ormer law.

Under the Satisfied Terms Act, 1845 (c. 112), an estate for

years in land of freehold tenure ceases to exist, if it becomes a

satisfied term. A term is said to be satisfied when, having

been created for some particular purpose, that purpose has

been wholly fulfilled, or has become incapable of taking effect,

before the expiration of the term by lapse of time (vi). Prac-

tically, the only terms that can become satisfied are long terms

of years created for securing the raising or payment of money

(p. 74); and such a term is satisfied when the security is dis-

charged by repayment of the money, or the raising of the

money by means of the security has become unnecessary.

Prior to the Act above mentioned, a term did not deter-

mine on its becoming satisfied, unless it had been granted

subject to a proviso for cesser in that event, or was sur-

rendered. Otherwise, the owner, for the time being, of the

reversion expectant on the determination of the satisfied term

was entitled, in equity, to the term ; which, accordingly, was
lu^ld for his benefit by the person in whom at law it was vested,

and was technically said to 'attend the inheritance.' Ou a

purchase of an estate of freehold in land, the purchaser usually

caused any satisfied term that might be existing in the land to

be assigned to a trustee in trust for himself, and to attend the

inheritance. By so doing, he obtained a security against any

secret incumbrances or claims to which the freehold, but not

the term, might be subiect; (n) for he w.as^ entitled to the

{I) Cholmeley's School, v. Sewell, ]894, 2 Q. B. 906, 63 L. J. Q. B. 820, 71 L. T.

88; Imray v. Oaksheite, 1897, 2 Q. B. 218, fiG L. J. Q. B. 544, 76 L. T. 632
;

Gray v. Bonsall, 1904, 1 K. B. 601.

(wi) See 2 pt. 1 Davidson, Conv., 306.

(n) 1 Cruise, t. 12, c. 3, ss. 6-51 ; Burton, § 860, n.
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land, for the remainder of the term, free from any incumbrance
or claim uiVecting' the freehold merely.

Attendant terms were, however, found in practice to be a Act abolish-

source of trouble and expense in the transfer of land, which '"^' ***'^"'^*^'^

more than counterbalanced their advantages. It was therefore

provided, by the Act above mentioned, that ever}- satisfied term
of years which, on the olst December 1845, was attendant on
the inheritance or reversion of any lands, by express declara-

tion or by construction of law, or which should thereafter

become so attendant, should thereupon absolutely cease and
determine ; except that, if attendant by express declaration on
the olst December 1845, it should thereafter afford to every
purchaser the same protection as if it had continued, but had
not been thereafter assigned or dealt with (o). Bi;t satisfied

terms in land of copyhold tenure, or in leaseholds for years,

where the term has been created by underlease, seem to be
excluded from the operation of the Act {p).

An estate for years may also determine through its merger (vi.) Merger.

in another estate in the land (p. 106), where it is surrendered

(p. ol2) by the lessee, or in some other event.

Under the Conveyancing and Law of Property Act, 1881 (^ii-) Eniarge-

(c. 41), certain terms that are practically equivalent in value to
^^^^ "^ **"'"

the fee simple, may be enlarged into actual estates in fee

simple. The Act provides (s. 6o) that where an unexpired
residue, of not less than two hundred years, of a term which,

as originally created, was not less than three hundred years, is

subsisting in land—without any trust or right of redemption
affecting the term, in favour of the freeholder or other person
entitled in reversion—and without any rent, or with merely a
peppercorn rent or other rent having no money value, incident

to the reversion, or having had a rent originally so incident

which subsequently has ceased to be payable—then (i.) any
person beneficially entitled, in right of the term, to possession

of the land, or (ii.) a trustee of the term, or (iii.) one in whom
the term is vested as personal representative of a deceased
person—whether, in any of these cases, the term is subject to

any incumbrance or not—may make a declaration, by deed, to

the effect that the term shall be enlarged into an estate in fee

simple ; and thereupon the term shall be enlarged accordingly,

and the person in whom it was previously vested shall acquire

and have an estate in fee simple in the land, including the fee

simple in all mines and minerals (whether the term was created

(o) 8 & 9 Vict. c. 112. See Doe d. Clat/ v. Jonex i:? Q. 15. 774 ; Anderson v.

Pignet, L. R. 8 Ch. 180, 42 L. J. Ch. 810, 27 L. I'. 740.

(/)) See s. 3 of the Act ; Dart, V. & 1'. u7t), 577.
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without impeachment of waste or not) which at the time of

enlargement have not been severed in right or in fact, nor

severed or reserved by an inclosiire Act or award. The de-

claration, therefore, is virtually a conveyance or transfer of

the fee simple from its previous owner (whose consent to the

transaction, it will be observed, is not required) to the owner
of the term. The Act, however, provides, in effect, that the

fee simple, so acquired, shall be subject to all such trusts,

p'owers, executory limitations over, rights, and equities, and to

all the same covenants and provisions relating to use and
enjoyment, and obligations of every kind, as the term would

have been subject to if it had not been so enlarged {q). And
the Conveyancing Act, 1882 (c. 39), provides (s. 11) that a

term shall not be capable of enlargement, as above, if it is

liable to be determined by re-entry for condition broken, or if

it is created by sub-demise out of a superior term, which is

itself incapable of being so enlarged.

Sect. VII.

—

Estate at Will.

Creation.—An estate at will may be created by a grant,

u]ion the express terms that the grantee shall hold as tenant

at will, followed by his entry upon the land (r). And a mere

permission to occupy, or a grant which is not made in such

form as to create an estate for life, and does not expressly

limit any term, will create, on entry hv the grantee, an estate

at will; unless, by reason of the reservation of a rent, or some

other circumstance, a tenancy from vear to year is created

(pp. 74, 92) (.s).

Use and Enjoyment.—The tenant's rights of use and

enjoyment, so far as they are not regulated by express agree-

ment between the parties, are similar to the rights, in this

respect, of a tenant for a term of years ; except that the

Agricultural Holdings Acts. 1883 to 1900 (p. 76), do not

apply to tenancies at will. But a tenant at will is not liable

for permissive waste {t). And he is entitled, on determination

of the estate, to the emblements fn-oduced by his sowing, if

the estate be put an end to by the act of the grantor, or by.

[q) Re Smith and Stott, 29 Ch. D. 1009, 48 L. T. 512 ; He Chapman and Hobbs,

29 Ch. D. 1007, i54 L. J. Ch. 810.

(r) 2 Bl. Comm. 14.5 ; Richardson v. Langridge, 4 Taunt. 128, L. C. R. P. 4.

{s) Doe d. Hull V. Wood, 14 M. & W. 682, (587. As to an estate at will under

the Statute of Frauds, in the case of a lease, &c., made by parol only, and the

present l;iw on this subject, see^o«<, p. 310.

{() Countess of Slircwshury's Case, Kep. pt. 5, 13 a; Harnett v. Maitland, It)

M, & W. 257.
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his death ; and if the estq,te be determined by the tenant's

death, his personal representative has the same right. But
the tenant has no riglit to emblements if he determine his

estate by his own act((<).

Alienation.—A tenant at will cannot effectually alienate N.. ri^'ht of.

his estate ; for, though his alienation is binding as against

himself, it does not bind the grantor of the estate, who may
treat the alienee as a trespasser (i').

Determination.—The grantor of an estate at will may Modes of.

determine the estate by express notice to the tenant, to that

effect ; or by doing some act as owner of the land—as entering

and cutting timber, distraining for rent, or granting an estate

in possession in the land ; such acts not being consistent with

the continuance of the estate. The tenant may determine the

estate by notice to the grantor, and giving up possession ;
or

by assigning the estate ; or by some act of ownership (as the

commission of waste) inconsistent with his estate. And the

estate determines by the death of either the grantor or the

tenant ; and through its merger in another estate in the

land [w).

Sect. VIII.

—

Estate at Sufferance.

Commencement.—This interest arises through the con- Mode of.

tinuance of a person in possession of land, which he has

previously held by a lawful title, after the determination of

such title, and without the consent, either express or implied,

of the person next entitled to the possession. The latter may,

at any time, proceed to recover possession of the land ; but Position of

he cannot, before making entry, treat the tenant as a tres- t<inant.

passer («). An exception has been made to this rule, however,

by the Cestui Que A^ie Act, 1707 (c. 18), in the case of a tenant

pur mitre vie who continues in possession after the determina-

tion of his estate, without the express consent of the person

next entitled. The Act provides (s. 5) that the tenant so

continuing in possession shall be adjudged a trespasser, and

may be proceeded against accordingly.

(m) 2 Bl. Comm. 146 ; Co. Litt. :>").

(v) 2 Bl. Comm. 145 ; 1 Cruise, t. il, c. 1, s. 7 ; Doed. Goody v. Carter, ii Q. 1>.

(iv) Co. Litt. ,5") h, 57 a, 57 b ; 2 Bl. Comm. 14G ; B'dl v. Cullimm-c, 2 C. M.

k R. 120; Pinhorn v. Souster, 8 Ex. 7G3 ; Jarman v. Hale, 18<)9, 1 Q. B. it'.tl,

68 L. J. Q. B. (581.

[x) Co. Litt. 57 b ; 2 Bl. Comm. 150.
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Liahie to Liabilities of Tenant.—A tenant at sufferance is not en-

account and titled to emblements, on tiie determination of his estate (y).
for damages, ^g may, indeed, be made to pay compensation for his use and

occupation of the land (2:). And by the Landlord and Tenant

Act, 1730 (c. 28), s. 1, a tenant for life or years, or a person

claiming under him. who wilfully holds over after determina-

tion of his term, and after demand made and notice in writ-

ing given by the person next entitled to the possession, for

delivery up of the possession, is liable to pay such person at

the rate of double the annual value of the land, for the time

it is detained. And by the J)istress for Rent Act, 1737 (c. 19),

s. 18, any tenant holding at a rent, who, having power to

determine his lease, gives notice to quit, and does not give up

possession at the time mentioned in such notice, is liable to

pay double the former rent, during the time he continues in

possession.

Ko right of. Alienation.—A tenant at sufferance cannot make (except

as against himself) any alienation of the tenancy (a).

M.idfs of. Determination.—This interest is determined by the eject-

ment of the tenant. It may be enlarged into a tenancy at

will, by the consent of the person next entitled to the posses-

sion to the tenant's continuance in possession. And a tenancy

at sufferance arising through the continuance in possession of

a tenant who has held at a rent for a term, is enlarged, by

implication, into a tenancy from year to year, by the landlord's

acceptance of rent from the tenant, after the expiration of the

term (6).

iy) Doe d. Benndl v. Turner, 7 M. & W. 226, 235 ; Yin. Abr. Emblements,
373.

(s) Bayley v. Bradley, 5 C. B. HOfi ; Leigh v. Dickeson, 1.' Q. V,. D. (iO. 54 L.J.

18, 50 L. T. 124.

(a) Shopland v. Ryoler, Cro. Jac. 55 ; Vin. Abr. Estate, 418.

(6) Doe d. Rigge v. Bell, 5 T. R. 471 ; S.C, 2 S. L. C. 119.



CHAPTER IV.

ESTATES IN EXPECTANCY.

Definition.—An estate in land may he said to be in ex- Estate in

pectancy, wlien the owner has no the immediate possession expectancy

and enjoyment of the land, but is entitled thereto at a future
time, (a)

defined.

Classification.—The term estate in expectancy is, in strict- Vested or

ness, applicable only to vested estates in expectancy. An contingent,

estate is vested, when the person entitled thereto is certain

(i.e., is in existence and is ascertained), and his title as owner
is not contingent on the happening of some future and un-
certain event ; while his right of possession may be either

immediate or in expectancy. An interest limited to a person
unborn or unascertained, or to a person on the happening of

an uncertain event, is not ownership, but is a contingent
interest, or right of future ownership, merely, so long as the
uncertainty continues as to the person entitled, or as to the

event on which the title depends. Such interests, however,
are commonly treated as belonging to the class of estates in

expectancy (h) ; being subject, in some respects, to the rules

that apply to vested estates of that class. According to this

classification, estates in expectancy comprise estates in re- Reversions,

version, or reversions

;

estates in remainder, or remainders :
remainders

and executory niterests. A reversion must necessarily arise
?'"'i ^'^^'-'utoiy

«——-«iss4-«i—-—f—;» . .
'^ interest.*.

as a vested estate ; but a remamaer, or an executory interest,

may be created either as a vested estate, or as a contino-ent

interest (c).

It may be here observed that a mere expectation, or Expectancies

possibility, of acquiring or succeeding to real or personal '^^^^^ *'"*"

estate, not being an interest arising under an operative in-
'^^ ^ ^^"

strument—as the expectation of a gift under the will of a

living person, or of succeeding to real estate as heir-at-law, in

case a living person shall die intestate—is not an actual right

(a) See 2 Bl. Comm. 163; 2 Cruise, t. 1(3, c. 1, s. 1.

(6) See Fearne, C. R. 1 ; 2 BL Comm. c. 11.

(c) Fearne, C. R. 1, 2 ; 2 Prest. Abstr. 118 ; 1 Prest. Estates, 75.



il4 THE LAW OF PROPERTY IX LAND,

of property. Nevertheless, a contract fur the transfer of such an
expected interest, should it heconie a right of property, is valid

in equity, if made for valuable consideration (cc). A mere
expectation of succession to an estate tail, as heir, cannot,

however, be barred under the Fines and Recoveries Act, 1833
(e. 74 ; see s. 20).

Sect. I.

—

Reversions.

i;.;vLrsi()ii Definition.—An estate in reversion, or a reversion, is that
-i.-fined. estate which remains in an owner, upon the grant of a part of

his estate—that is, an estate less in quantity than his own,
and taking effect out of it—to another person. It is, in legal

effect, the same estate, in extent or duration, as before the

grant ; and it includes the right to the enjoyment, on the

termination of the estate granted, of those incidents of owner-
ship which belong to that estate by virtue of the grant (d).

LVversioner. The owncr of an estate in reversion is commonly called a

reversioner ; and he is technically said to be entitled ' ex-

pectant on,' or ' expectant on the determination of,' the estate

Particular granted. The latter estate is called the particular estate (e).

estate. The grantee of the particular estate holds of the reversioner,

as his tenant (pp. 13, 14).

law

Arises by Creation.—A reversion arises by operation of law, as a
peration of conscqueuce of the grant of an estate of less extent than that

of the grantor. If a teiuint in fee simple makes a grant of

any smaller estate ; or if a tenant in tail grants any estate less

than the fee simple—and not being a base fee (/)—or if a tenant

for life makes a lease for any term of years, or at will ; or if a

tenant for a term of years grants a shorter term, or an estate

at will—the grantor in each case retains his former estate as an
estate in reversion. And where he grants a series of such

estates—that is, each smaller than his own (p. 99)—he has the

like estate in reversion expectant on the determination of the

last in the series of the estates granted.

Rf v.isioii on "Where the owner of an estate of freehold grants an estate
e-ute for

foj;. ycars, or other chattel interest, to another, the grantor

remains seised of the land, in the feudal sense, though the

(re) Warmstrcy v. Tanficld, 1 Ch. R. 29, 1 L. C. Eq. 91 ; Bir.Mey v. Ncivland,

2 r. Wins. 182'; Uc FJlcnhorough, 1908, 1 Ch. G97, 72 L. J. Ch. 218, 87 L. T.

714. As to the effect of such a contract at law, see t'ookc v. Field, 15 Q. B.

4G0. It was not within the st. 152 Hen. VIII. c. 9, against sales of pretended
rights or titles, which has been repealed by the Land Transfer Act, 1897
(c. G5), s. 11.

(d) Co. Litt. 22 b ; 2 Bl. Comm. 175.

(e) Co. Litt. 22 b, 142 b ; 2 Bl. Comm. 165.

(/) Litt. s. 650; Case of Fines, Rep. pt. 3, 84 a.

\>;ar.s.
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actual possession is in the grantee (p. '34)
; and by virtue of

such seisin, the grantor may transfer his reversion in tlie

manner applicable at common law to estates in possession

(p. 308).

If a reversioner grants an estate of less extent Lluui his Grant by

reversion, the estate so granted is the reversion immediately '<^v*'-''s'»n^r '^f

expectant on the particular estate previously created ; but is
1''"''^ estate

;

itself a particular estate with respect to the reversion remain- version,

ing in the grantor. For example, if A., tenant in fee simple,

grants to B. for life, or for a term of years, and afterwards
grants to C. for a term of years to commence immediately, or
during the continuance of B.'s estate, and to be sul)ject to B.'s

estate; C, during his term, has the reversion expectant on B.'s

estate, and A. has the reversion expectant on C.'s estate. The
lease to C, in such case, is called, from the time of its com-
mencement, a lease of the reversion, or concurrent lease (g).

On the grant of an estate in fee simple, subject to a Possibiiitv ..f

condition of re-entry (p. 34), the grantor, though he has not ffverter.

any estate in reversion, retains what is called a possibility of

reverter, that is, a chance of recovery of the land, through a

breach of the condition. And on the grant of a fee simple
conditional, in copyhold land held of a manor in which there

is no custom to entail, the grantor has a possibility of reverter,

owing to the chance of determination of the estate through the
failure of issue of the grantee (p. 30).

Use and Enjo3mient.—The rights of a reversioner, with Rights with

respect to the use and enjoyment of the land, are merely I'fspect to

;

such rights as answer to the obligations to which the owner
of the particular estate is subject, as regards use and enjoy-

ment. These obligations, and the corresponding rights of the
reversioner, may be created and defined by means of covenants
or conditions contained in the grant of the particular estate.

Estates tail are not, in practice, granted subject to stipulations by express

for the grantor's benefit. But, as has been seen, occasionally stipulation.

on a grant of an estate for life, and usually on a grant of

an estate for years, leaving a reversion in the grantor, a rent

is reserved to the reversioner, and the grant is made subject

to covenants by the grantee, and to a condition of re-entry,

for non-payment of rent, or breach of covenants (pp. 5G, 79).

On the other hand, the grantor sometimes enters into covenants
for the benefit of the grantee, as regards his use and enjoyment
of the land.

A reversioner's rights, apart from express stipulation, in General rigiits

case of waste by the owner of the particular estate (where ~"'^^ *" ^^"*'^

the latter is liable for waste) are similar to the rights, in deeds'.

{g) 2 Prest. Abstr. 84 ; 1 Piatt. 444 ; 2 Piatt, 57-59.
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the like ease, of a reuiaiiidennan (as to which, see pp. 102, 103).

—As regards the title-deeds relating to his estate, his rights,

in cases where these are held by the owner of the particular

estate, or where the latter is a lessee for years, have been
already noticed (pp. 58, 7«S).

Rights of. Alienation.—An estate in reversion is alienable, to the

same extent as a similar estate in possession. But tiie powers
of alienation given by the Settled Land Acts, 1882 to 1890,

to tenants for life and others, do not apply to estates in

reversion, these powers being incident only to estates in

possession ; though, under these Acts, a tenant is deemed to

be in possession, if he is in receipt of the income, or rents

Alienation of and profits, of the land (p. 62).—A possibility of reverter,
possibility of

[^ would Seem, is transferable in equity for valuable considera-

tion, as being an expectancy (p. 93) ; but not under the

statutory provision hereafter noticed (p. 171), as being a possi-

bility coupled with an interest. It is, however, devisable

by will, under a provision of the Wills Act, 1S.")7 (c. 26),

hereafter noticed (p. 118) (h).

Attornment At common law, on the alienation of a reversion, the attorn-
aiul alteration nieut of the tenant of the particular estate to the alienee

—

of law as to.
^jjg^j. ^g^ |^-j_, QQ^ggjjt^ t;o be the latter's tenant—was, in general,

necessary ; but this was rendered unnecessary by the statute

4 Anne, c. 16, s. 9. And the Distress for Rent Act, 1737 (c. 19),

s. 11, made void any attornment by a tenant to a stranger

claiming title to the landlord's estate, unless it were made
under judgment or order of a Court, or with the landlord's

consent, or to a mortgagee after forfeiture of the mortgage,

lli<i-ht to rent Upon tlie alienation of a reversion, the rent (if any) reserved
passes ort to the reversioner, and payable by the tenant of the particular
grant of re-

estate, passes to the alienee, as incident to the reversion, unless

it be expressly excepted. The alienee is not entitled, however,

to arrears of rent due at the time of the alienation (_;'). And
the tenant is protected, by the statute 4 Anne, c. 16, s. 10,

from liability to the alienee, for rent paid to the grantor before

the tenant has notice of the alienation.

r..Miefit of At connnon law, the benefit of a comlition annexed to an
c.niiitions BstatB could be taken advantage of only by the grantor of
and covenants ^YiQ estate, and his heirs. The alienee of a i eversion, therefore,

at* common
* ^^^ ^^^ entitled to the benefit of a condition of re-entry for

law. non-payment of rent, breach of covenant, &c., reserved on

the grant of a lease for life or years. And it seems that, at

(h) Pemberton v. Bnrnes, 1899, 1 Ch. 544, 68 L. J. Cli. 192, 80 L. 'J'. 181.

(;) Litt. s. 228 ; Flight v. Bentley, 7 Sim. 149.
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coniniou law, the alienee of the reversion was not entitled

to the benefit of eovenants entered into by the lessee (/•).

But the law on this subject was altered by the statute 32 Alteration by

Henry VIII., c. 34, as regards conditions and covenants con- ^'^^"^^y^jjp

tained in leases for lives or years, where the lease is made
by deed {kk). This Act gave the .alienee of the reversion

expectant on such a lease—including the reversioner's heir,

or, if the reversion were an estate for years, his personal
representative (/)—the same rights of entry and action, for

breaches of conditions, covenants, &c., contained in the lease,

as the grantor of the lease would have had. It does not
apply, however, where the breach has occurred before the
alienation of the reversion {in).—An alienee of the reversion
in a part of the land is entitled, under this Act, to the benefit

of the lessee's covenants, and to recover an apportioned part
of the rent («) ; and, under the Law of Property Amendment
Act, 1859 (c. 35), s. 3, he is entitled to the benefit of a condition
of re-entry contained in the lease, in respect of his apportioned
rent.

The Act of Henry VIII. also gave the lessee the like obligation of

remedies against an alienee of the reversion, as he would lessee's cove-

have had against the original lessor, upon covenants by the
latter contained in the lease (s. 2).

Covenants of which the benefit or burden thus passes to Covenants

nn alienee of the reversion are said to run with the reversion, r""'""^' with

They comprise, under the Act of Henry VI LI., only such
'^^^^'^"'''""'

covenants as run, at common law. with the estate of a lessee

for years (as to which see p. 82) (o). But under rules of

equity before referred to (pp. 40, 82), the benefit of any
restrictive covenant entered into by the lessee, or the burden
of any such covenant on the part of the lessor, may pass to

an alienee of the reversion ; and such a covenant by the lessor

may be enforceable by the lessee, or his successors in title,

against a lessee of other land of the lessor, where an intention
to that effect is expressed, or may be presumed (2j).

(k) 1 Wms. Saund. 300, note 10.

(H-) 2 Piatt, 388 ; Standen v. Christmas, 10 Q. B. 135 ; Elliott v. Johnson. L. 1{.

2 Q. B. 120, 3f5 L. J. Q. B. 44 ; Smith v.. Eqc,inqton, L. R. 9 C. P. 115, 43 L. .1.

C. P. 140, 30 L. T. S21
; Midler v. Traford, IHOI, 1 Cli. 54, 70 L. J. Ch. 72.

49 W. K. 132 ; cf. Allcock v. 3foorhous<;' '.) Q. B. D. 36G, IW W. R. .S71.

(I) Derisley v. Custance, 4 T. R. 75.

(?n) 2 Piatt, 38(), 387 ; Johnson v. St. Peter Hereford, 4 A. & E. 520 ; Fenn v.

Smart, 12 East, 444 ; Cohen v. Tanytar, 1900, 2 Q. E. tJOU, 69 L. J. 904, S3
L. T. 64.

(n) Twt/maii v. Prickard, 2 B. & Aid. 105; Corporation of Sivansea v. Thomas,
10 Q. B. D. 48, 47 L. T. 657, 31 W. R. 506.

(o) Spencer's Case, Rep. pt. 5, 16, 1 S. L. C. 55.

(p) See IloUoivay Brothers, Ld.. v. Hdl, 1902, 2 Cli. 612, 71 L. J. Ch. 818. 37
L. T. 201, and cases cited ante, p. 41.

G
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Conveyancing Provisions similar to, but more comprehensive tlian, those
Act, 1881, as Qf lY^Q ^gf Qf Henry VIII., and the Liter Act above mentioned,

nants, '&c., on ^^^ Contained in the Conveyancing and Law of Property Act,
tr.ansferof 1881 (c. 41), with respcct to leases made (whether by deed
reversions. qj. otherwise) after the commencement of that Act (1st

January, 1882). The Aot provides that rent reserved by a
lease, and the benefit of every covenant or provision therein

contained, having reference to the subject-matter thereof,

and on the lessee's part to be observed or performed, and
every condition of re-entry and other condition therein con-
tained, shall be annexed and incident to, and shall go with,
the reversionary estate in the land, or in any part thereof,

immediately expectant oii the term granted by the lease,

notwithstanding severance of the reversionary estate ; and
may be recovered, received, enforced, and taken advantage
of, by the person from time to time entitled, subject to

the term, to the income of the whole or any part (as the
case may require) of the land leased (s. 10) (r). And further,

that notwithstanding the severance of the reversion on a lease,

or the avoidance or cesser of the term granted by a lease as

to part only of the land comprised therein, every condition
or right of re-entry, and every other condition contained in

the lease, shall be apportioned, and remain annexed to the
severed parts of the reversionary estate, as severed ; and shall

be in force with respect to the term whereon each severed
part is reversionary, or the term in any land as to which
the term has not been avoided or ceased ; in like manner as

if the land comprised in each severed part, or the land as to

which the term remains subsisting (as the case may be), had
alone originally been comprised in the lease (s. 12).

As to oblirra- The Act also provides that the obligation of a covenant
tion of lessor's entered into by a lessor with reference to the subject-matter
covenants.

^^ ^^^q lease, is—SO far as the lessor has power to bind the
reversion immediately expectant on the lease—to be incident

to, and to go with, the reversion or (in case of, and notwith-
standing, its severance) the several parts thereof; and is to

be enforceable by the person in whom the term is from time
to time vested ; and—so far as the lessor has power to bind
the person from time to time oititled to the reversion—may
be enforced against any person so entitled (s. 11).

Modes of. Expiration or Determination.—Estates in reversion expire
in the same events as corresponding estates in possession. And
a reversion ceases to exist, as such, by operation of the law
of merger (p. 106), or upon the enlargement, under certain

(r) Municipal, dc, Buildiny Society v. Smith, 22 Q. 13. D. 70, 58 L. J. Q. B.
Gl, 37 W. R. 42.
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circumstances, of a long term of years (p. 89), or a base fee

(p. 105), into an estate in fee simple ; or—where it is ex-
pectant on an estate tail—through an absolute bar of the
entail (p. 40).

Sect. II.

—

Remainders. - ^

8nb-sect. 1.

—

Ihmainders Geiurcdlij.

Definition and Creation.—An estate in remainder, or a Remainder
remainder, may be defined, generally, as an estate in ex- J^fined.

pectancy. created by an express grant, by the terms of which
it is to become, or may become, an estate in possession upon
the termination of an estate immediately preceding it, but not
before that event; both estates being created by the same
instrument {•<). Thus, if A., tenant in fee simple, grants to B.
for life, and by tlie same conveyance grants to C. in fee
simple on the determination of B.'s estate, C, who will be
entitled to the fee simple in possession on the expiration of
B.'s estate, has, in the meantime, an estate in fee simple in
remainder.

The preceding estate, in relation to the remainder, is a Meaning of

particular estate ; and tlie remainder—which is so called as terms,

being the residue, or a further part, of the grantor's estate in
the land—is said to be ' expectant on the determination of,' or
' expectant on,' the particular estate. The owner of an estate
in remainder is commonly called a remainderman.

Any of the several estates in land may be granted as an Successive

estate in remainder. And a succession of estates, subsequent estates in

to the particular estate, may be granted as remainders. Thus,
^'^™''^'"^'^'"-

land may be granted to A. for a term of years, and, on deter-
mination of the term, to B. for life, and, on B.'s death, to C. in
tail, with remainder to D. in fee simple. And (subject to the
rules as to merger, presently mentioned) several estates may
be so granted to one person. Thus, a grant may be made to
A. for life, and, on his death, to B. for life, and, on B.'s death,
to A. in fee simple ; in which case, A. is tenant for life in
possession, and tenant in fee simple in remainder. Or again,
the grant may be to A. for life, and, on his death, to B. for
life. and. on B.'s death, to C. for life, with remainder to B. in
tail, with remainder to D. for life, with remainder to B. in fee
simple ; B. having here three distinct estates, all in remainder.

The owner of any estate of freehold may grant the land Out ..f what
for a particular estate, with a remainder expectant thereon, or estates

a series of estates in remainder, in exercise of the power of
'^'^^^**'''-

(s) Co. Litt. -19 a; 2 Bl. Coram. 164, 1 Prest. Est. U8 ; BlacJcman v. Push,
1892, 3 Ch. at p. 220, 67 L. T. 802.
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liiiiiitatioiis

lit estates for

year?.

alienation incident to his estate, lie may thus eitlier divest

himself of the whole of his estate, or he may retain his estate

as an estate in reversion—as wliere a tenant in fee simple

grants to A. for his life, with remainder to B. for his life, but

makes no grant of the fee simple.—A tenant for years may
also, in effect, create a particular estate with a remainder
thereon, by granting a definite part of his term to one person,

and a further part, or the rest of the term, to another to com-
mence on the expiration of the prior grant. The remainder,

in such case, is merely an intcressc termini during the con-

tinuance of the particular estate. Tt is sometimes called a

lease in reversion {t).—At common law, however, a tenant for a

term of years cannot grant his term to a person for the period

of his life, with a remainder expectant thereon. An assign-

ment of a term of years to A. for his life, and, on his death, to

B., would vest the whole term (irrespective of its length) in

A.; and, if the assignment were made by an instrument operat-

ing inte7' vivos, the grant to B. would be void altogether (u).

But, if the instrument of gift be a will, the gift to B. after

A.'s death takes effect ; though it is deemed to take effect

i-ather by way of executory interest than as a remainder

(p. 122).—By the rules of equity, however, the equitable or

beneficial interest in a term of years may be given (either iiiter

vivos or bv will) to one for his life, with remainder to another

(p. U2).
"

An estate cannot be granted in remainder otherwise than

by the instrument that creates the particular estate. If a

nienta's parti- gHiut be made of an estate, leaving a reversion in the grantor,

ciiiar estate, any subscqucut grant by the latter of an estate in the same
land, during the continuance of the particular estate, must take

effect as a grant of the reversion or of an interest therein (v).

Between the owner of the particular estate and the

remainderman there is no tenure. They both hold of the

grantor of their estates, if any reversion be left in him ; and
otherwise they both hold of the person of whom the grantor

held (^w).

Must be

created by
same instni

Tenure of

estate in

remainder

Creation of

particular

estate

essential.

Remainders disting-uished from Executory Interests.

—

The following characteristics of remainders distinguish estates

in expectancy of this class from executory interests.

In the creation of a remainder, it is essential that a

particular estate, preceding it, should be granted at the same
time. This is due to a rule of the common law, that a convey-

ed 2 Piatt, 5i), 60 ; 2 I'rest. Abstr. 4 ; Jievill v. Par/cer, 1 M. & S. t;92.

(m) 2 Trest. Abstr. 4, 5.

(r) Fearne, C. R. 302 ; 2 Piatt, 57, 58 ; 2 Pre&t. Ab&tr. 84.

(w) Litt. ?. 215 ; 2 Prest. Abst. 8t!.
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iince of ail estate in land, other than an estate for years (^';),

necessarily divested the grantor iniinediately of his seisin, or

his expectancy of seisin on the determination of a preceding

estate in possession (as the case might be) ; and consequently,

that a conveyance by which a future estate was created must
include, also, a conveyance of the grantor's immediate seisin or

expectancy of seisin. A conveyance which purported to create

a future estate of freehold, merely, was void at common lavf (y).

All estate cannot be granted in remainder, after a preceding Xo remainder

estate in fee simple granted by the same instrument ; there after fee

being no estate or interest beyond the fee simple, to form the *''"'^' ^'

subject of a limitation in remainder (z).

An estate in expectancy, to be valid as a remainder, must Remainder

be cjranted as an estate that is to become, or may become, an '""^^ imme-

. <-
•

<-! .• c .1 ^- 1 diately follow
estate in possession upon tiie expiration or the particular

pj-ecedinf^

estate. Hence, if land be granted to A. for his life, and, estate.

after his death and one day, to B. and his heirs, the limitation

to B. and his heirs is void, as a limitation of an estate in

remainder («).

A grant of an estate of freehold in expectancy, to have No remainder

effect in possession in defeasance or abridtrment of the particular "J
defeasance

.
^ or prtcf.UMi*''

estate—as to A. for life, but if B. pays A. a sum of money,, estate.

then to B. in fee—will not be valid as a grant of an estate iii

remainder (b). The particular estate may, however, be made
determinable by means of a conditional limitation, with a

remainder expectant on its determination ; as to A. during

her widowhood, and, upon her death or re-marriage, to B. and
his heirs. In such case, the remainder will have effect in

possession upon the determination of the particular estate, in

whichever way it determines (p. 35).

Sub-sect. 2.— Vested Remainders.

Definition.—A vested remainder is an estate in remainder Vested re-

granted to a living and certain person, unconditionally (c). '('^'"'^j"^

The instances already given of remainders are examples of

vested remainders,

{x) As to grants of future estates for years, see p. 121,

(y) Co. Litt. 217 a ; 2 Bl. Comm. 165, llJG ; 2 Sliep. Touch. 252 ; SaviU
Brothers, LcL, v. BethcU, 1W2, 2 Ch. 523, 71 L. J. Ch. (152, 87 L. T. 191.

(r) 2 Bl. Comm. 164 ; 2 Cruise, t. 16, c. 1, ss. 4, 6 ; Musgravc v. Brooke, 26
Ch. D. 792, 54 L. J. Ch. 102, 33 W. R. 211.

(a) Watk. Conv. 60 ; Fearne, C. R., 307.

(6) Fearne, C. R., 261 ; 1 Sand., Uses, 155; Blachnan v. F>/sh, 1892,3 Ch.

209. As to grants of future estates for years, see p. 121.

(c) Co. Litt. 143 a ; 2 Bl. Comm. 16J.
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Mode uf.

Kiglit.s with

respect to.

Remedies for

waste.

Kules as to

proceeds of

waste.
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Creation.—A vested remainder is created by a grant, either

inter vivos or by will, made in accordance witli the rules (above

stated) applicable to remainders generally.

Use and Enjoyment-—Since there is no tenure between
the owner of the particular estate and the remainderman

(p. 100), the latter has only such rights, with respect to the

use and enjoyment of the land, as are correlative with the

duties imposed by law on the tenant of the particular estate

for the protection of the interests of succeeding owners.

Where the tenant in possession, being liable for waste

(pp. 51, 75), does acts of waste, an action may be maintained

against him by any remainderman or reversioner—whatever

be the extent of his expectant estate, and althou^^h there be

an intervening estate in remainder—to recover pecuniary com-
pensation for the injury done to his interest in the land

;

or for an injunction to restrain the further commission of

waste ((/).

It is otherwise, however, with respect to the proceeds of

waste committed by the tenant in possession; as timber cut

by him, or the materials of a building which he has pulled

down. The proceeds of waste, other than equitable waste,

belong absolutely to the person entitled to the next vested

estate of inheritance in remainder or reversion, succeeding

the estate in possession. And this rule applies, although there

be an intervening estate for life or years (e) ; unless, indeed,

such intervening estate be a vested estate (f), granted without
impeachment of waste; in which case, since the tenant of

that estate might commit waste if he had possession, he is

entitled to the proceeds of the waste committed by his pre-

decessor (g). Thus, if land be limited to A. for life, with

remainder to B. for life, with remainder to C. in fee simple

—

or if C, tenant in fee simple, grants to A. for life, with re-

mainder to B. for life, retaining in himself the reversion in

fee simple—and, in either case, A. commits waste, C. will be

entitled to the proceeds of the waste; but if B.'s estate had

(rf) 1 Cruise, t. 3, c. 2, s. 31 ; 2 Wms. Sniind., VA6 ; Birch-Wolfe v. Birch,

L. R. 9 Eq. G83, 39 L. J. Ch. 345, 23 L. T. 216.

{€) Lewis Bowles's Case, Rep. pt. 11, 79 b, S. C. L. C. R. P. 37; Uvedcdl v.

Uvedall, 2 Roll. Abr. 119; Whitfield v. Beitit, 2 P. Wms. 240; Farrant v.

Thompson, 5 B. & Aid. 82t) (wiongf ul removal of fixtures by tenant) ; Ilonywood
V. Honywood, L. R. 18 Eq. 306, 43 L. J. Ch. 652, 30 L. T. 671 ; Scar/ram v.

Knight, L. R. 3 Eq. 398, 2 Ch. App. 628, 36 L. J. Ch. 918 ; but see Bagot v.

Bagot, 32 Beav. 509, 523.

(/) As to where the intervening estate is contingent merely, see post,

p. 117.

(g) Lewis Bowles's Case, supra; Loimdes v. Norton, 6 Ch. D. 139, 46
L. J. Ch. 613; Baker v. Sebright, 13 Ch. D. 179, 49 L. J. Ch. 65, 41 L. T,

614.
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been granted without impeachment of waste, the proceeds

would have belonged to B.

An exception to the foregoing rule is made, in the case Exceptions.

of waste committed by the tenant in possession, in collusion

with the owner of the next vested estate of inheritance, and

for the benefit of the latter; or where the tenant in possession

has also a vested estate of inheritance in expectancy, subject

to intervening estates. In these cases, the owner of the

inheritance will not be allowed to reap the benefit of his

wrongful act; but the proceeds of the waste will be secured

by the Court, and invested ; and the income will be paid to

owners of limited estates in possession, and the capital to

the owner of the inheritance, when he becomes entitled to

the possession (A). And, as regards the proceeds of equitable

waste, it seems (though the authorities differ on the point)

that these, also, are to be invested for the benefit of the

parties for the time being entitled to the possession of the

land (i).

It may be observed that things severed from the land by Thuv^6 acci-

the act of God (as trees, &c., severed by tempest), or by
^^^^^'^l^J

trespasser, are subject, in general, to the same rules as apply
'

to the proceeds of waste, when the severance would have been

waste, if committed by the tenant in possession; but that,

if they might have been lawfully severed by the tenant in

possession, they belong absolutely to him (j).

The foregoing rules do not, however, usually apply to Kule as to

timber or minerals separated from land of copyhold tenure ;

copyholds.

for, in the absence of special custom to the contrary, these

belong to the lord of the manor, in whatever way the severance

may have occurred (k).

Title-deeds.—The rights of a remainderman with respect

to the deeds of title to his estate, where the deeds are held

by the tenant of the particular estate, have been already

referred to (p. 58).

(h) Garth V. Cotton, 1 Ves. Sen. 540, S. C. 1 L. C. Eq. .S06 ; WiUinas v. Duke of

Bolton, 3 P. Wins. 2ti8, n. ; Birch- Wolfe v. Birch, L. R. 9 Eq. 6S;5, ;!S) L. J. Ch.

345, 23 L. T. 21()
;
per Jessel, M.ll., Honyicood v. Honywood, L. R. 18 Eq. at

p. 311, 43 L. J. Ch. (!52, 30 L. T. 071.

(i) Lushington v. Bnldcro, 15 Beav. 1; Wcllesley v. Welleslcy, 6 Sim. 497;

per Jessel, M.R., in IIonyuuHtd v. Ilonyiiood, mpra ; 3 Davidson, Conv. 302,

303; secus, Ormundc v. Kynnerdey, 15 Beav. 10, note.

(./) Newcastle v. Vane, cited 2 P. Wms. 241; per Lord R,omi]lv, M.R., in

Lushington v. Boldcro, 15 Beav. 7, and in Bateman v. Hotchkin, 31 Beav. 480 ;

Re Ainslie, 28 Ch. D. 89, 30 Ch. D. 485, 55 L. J. Ch. 015 ; Ee Harrison, 28 Ch.

D. 220, 54 L. J. Ch. 017, 52 L. T. 204.

(A-) Scriven, Cop., 4th ed. 422, note {j).
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its of.

Alienatidii by
tenant in tail

in lemainder.

Protector of

the settle-

ment.

Alienation.—A vested remainder is alienable to the same
extent as a like estate in possession ; though alienation by a

tenant in tail in remainder is subject to the special restriction

presently mentioned. The powers of alienation given by the

Settled Land Acts, 1882 to 1890, to tenants for life and others,

do not apply, however, to estates in remainder ; those powers

beinu; incident only to estates in possession (p. 62).

When estates tail were barred by recovery, an estate tail

in remainder, expectant on a life estate, could not be barred,

unless with the concurrence of the tenant for life; since it

was necessary that the seisin should be vested in the person

against whom the action was bi'ought (/). I'pon the abolition

of recoveries and fines, the protection afibrded to family settle-

ments, by means of this check upon alienation of estates tail

in remainder, was preserved. The Fines and Recoveries Act,

1833 (c. 74), provides, in effect, that where there is an estate

tail in lands under a settlement, and, under the same settle-

ment, an estate for years determinable on a life or lives, or

any greater estate in the same lands, prior to the estate tail

—

not being an estate for years, merely, but including an estate

liy the curtesy (p, JOf)), a resulting use or trust to or for

the settlor (pp. 100, ;'>1 1), and an undivided share of laud

—

the owner of such prior estate, or the first of such prior estates,

if more than one—or (in case such estate has been disposed

of by the owner's voluntary act, or otherwise) the person

who would have been such owner, if the estate had not been

disposed of—shall be the 'protector of the settlement' (ss. 22,

23, 25, 26) : except that no lessee at a rent, tenant in dower,

bare trustee, heir, executor, administrator, or assign, shall, as

such, be protector (ss. 26, 27, 31). AVhere any person is

excluded, as last mentioned, from the protectorship, the office

vests, under the Act, in the person (if any) who, if the estate

of the excluded party did not exist, would be protector (s. 28).

The Act, however, empowers the settlor himself to appoint

any person or persons in being (not exceeding three in number,
and not being aliens), to act in the capacity of protector, in

lieu of the person who would otherwise be protector, and
also to provide for the substitution of others, on death or

retirement of any such persons (s. 32). Unless such provision

be made, the office survives on the death of one of two or

more appointed protectors (m).—A tenant in tail in remainder
may himself be protector, as owner of a pi'ior estate under-

the settlement (v.).—In certain cases of disability of the

protector, or of vacancy in the office, the Chancery Division

(1) 2 BL Comm. ;5G2.

(to) Bell V. Iloltbij, L. R. L5 Eq. 178, 42 L. J. Ch. 260, 28 L. T. ft.

(n) Tufnell v. Borrell, L. R. 20 Eq. 194, 44 L. J. C"h. 756, 23 W. R. 717.
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of the High Court is, for the time being, the protector under

the Act (s. oo).

The Act makes the consent of the protector of the settle- Protector's

ment necessary to enable the tenant in tail (where the latter ^~trequ^^^

is not himself entitled to the immediate remainder or reversion i^te bar.

in fee) to alienate as against persons entitled to estates in

remainder, reversion, or otherwise, subsequent to the estate

tail (s. 34). The protector may give or withhold his consent,

at discretion ; and he cannot, by agreement, restrict his free-

dom in this respect ; but the consent, once given, is irrevocable

(ss. 36, 37, 44).

When the tenure of the land is freehold, the protector's How given,

consent must be given either by the deed by which the tenant

in tail disposes of'the land, or by a separate deed, to be executed

on or before the day of the execution of the former deed, and

to be duly enrolled at or before the time of the enrolment of

tlmt deed (ss. 42, 46). Wiiere the tenure is copyhold, the

consent is to be given by deed, executed by the protector at

or before the time of the surrender of the land, and entered

upon the court rolls of the manor; or by his concurrence in

the surrender—which concurrence must be expressly stated

in the memorandum or entry of the surrender upon the court

roll (ss. 51, 52).

A tenant in tail in remainder may, however, without the Entail may be

consent of the protector, make a disposition of the land, in the
Jjl^^J^gt^'^ne

manner prescribed by the Act (p. 46), which will be effectual '^fithout pro-

as against all persons entitled by virtue of the estate tail ;
tector's con-

that is, as against the tenant himself, and all issue entitled ^^'^"'^•

under the entail (s. 34). Where the estate so created is

expressed to be an estate in fee simple, the estate thereby

created is a base fee under the Act (as to which, see pp. 31, Base fee.

49). A base fee is defined by the Act to be ' that estate in

fee simple into which an estate tail is converted where the

issue in tail are barred, but persons claiming estates by way of

remainder, or otherwise, are not barred ' (s. 1).

The Act provides, however, that when a base fee has been Its enlarge-

created, the person who would have been tenant in tail, had "^«"*-

the entail not been barred, shall have power to dispose of the

land, in the manner prescribed by the Act (p. 46), as against

all persons whose estates are to take effect after the deter-

mination, or in defeasance, of the base fee, so as to enlarge the

base fee into a fee simple absolute (s. 19) (o); but if there be

a protector of the settlement by which the estate tail was

created, his consent must be given to such disposition (s. 35).

The Act also provides that where a base fee, created under the

Act, and the immediate reversion or remainder in fee simple

(o) Bankes v. Small, 3G Ch. D. TIG. 5C L. J. Vh. 25i, dC L. T. 21.
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in the same lands, shall be united in the same person, the base

fee shall be ipso facto enlarged into as large an estate as the

tenant in tail, with the consent of the protector, might have
created under the Act if the remainder or reversion had been
vested in any other person (s. '.Vd).

No protector- Since the Act provides that the prior estate, to which the
ship where protectorship is incident, shall be an estate under the same

created by Settlement With the estate tail, the owner of an estate tail,

different expectant ou a life estate created by a prior instrument, may
instrumeiits. clisposc of the fee simple absolute, subject to the life estate,

witliuut tlic consent of the tenant for life (y).

Modes of. Expiration or Determination.—Vested remainders expire

in the same ways, in general, as corresponding estates in

possession.— It has been said that forfeiture' of a particular

estate, under a condition, puts an end, also, to any remainder

expectant thereon {q) ; but it seems, rather, that the remainder
would have effect in such case, as an executory interest, if it

were capable of being so construed ; and that, otherwise, the

condition would be void, as being repugnant to the grant of

the remainder (r).—A vested remainder expectant on an estate

tail is, of course, extinguished by an absolute bar of the entail.

A vested remainder may also cease to exist through its union
with a base fee, and the consequent enlargement of the latter

estate, as above mentioned. It may also end by operation of

the law of merger.—In connection with the last point, the

subject of merger (which has already been occasionally referred

to) may be considered generally.

M'-ri^er Merger.—^lerger is the extinguishment of an estate, by
defined. Operation of law, which occurs when it becomes vested in the

owner of an ulterior estate, of as great or greater extent, in

the same land, without any intervening estate, or (where the

estates so meeting are both estates of freehold) subject only to

an intervening estate for years. Thus, if A. has an estate for

life, in possession, and B. has the immediate reversion or

remainder, in fee simple, in the same land—or an estate for

years is interposed between A.'s estate and B.'s—and A.

surrenders his life estate to B., or B. releases the fee simple

to A., or the fee simple descends to A. as heir at law, on B.'s

death intestate, A.'s life estate may be absorbed in the fee

simple, and the latter may become at once a fee simple in

(;)) Berrington v. Scott, 32 L. T. 125.

(9) See Litt. s. 723 ; 1 Shep. Touch. 120, &c.

(r) Fearne, C. R. 270, 272 ; 1 Shep. Touch, bv Treston, 120 ; Craven v.

Brady, L. R. 4 Eq. 209, 4 Ch. 296, 38 L. J. Ch. 345,' 17 W. R. 505.
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possession, or a fee simple subject to the interposed estate

for years (s).

Any vested estate, other than an estate tail, or a base fee Instances of

under the Fines and Recoveries Act, may merge in an estate merger.

in immediate e.xpectancy thereon
;
provided that the latter

estate be in quantity as great as, or greater than, the preceding

estate (/). An estate for life, years, or at will, may merge in

an estate of inheritance. An estate pu7' autre vie, or for the

joint lives of the tenant and another, is deemed to be less than

an estate for the tenant's own life, and may, therefore, merge
in the latter estate {u). An estate for a term of years, being of

less extent, in a legal sense, than any estate of freehold (what-

ever be the length of the term), may merge in a life estate. A
term of years may merge in a term of years in immediate

reversion, even where the reversion is the shorter term ; because

a term in reversion is deemed a greater estate, with respect

to merger, than a term in possession. Thus, if a lease be

granted for twenty-one years, and the lessor then makes a lease

of the reversion for three years, the term of twenty-one years

may be merged by its union with the reversion of three

years (v). But an estate for years in possession will not

merge in a term of years in remainder—which is, in effect,

an inieresse ierniini, merely (p. 100)—in the same land (vr).

An estate tail does not merge in the immediate reversion Estate tail.

or remainder in fee simple ; for the statute De Donis Con-

ditionalibus is held to prevent the annihilation of an estate

tail in this way {x).—As has been seen (p. 106), a base fee Base fee.

under the Fines and Recoveries Act does not merge on its

union with the immediate reversion or remainder, but is en-

larared. A defeasible base fee cannot merge in the remainder

or reversion in fee simple, so long as the intervening estate of

the issue in tail continues to exist {y).

An estate or interest created by the owner of an estate Merger does

which is afterwards merged, will not be affected by the
|]grivath-t*

merger. Thus, if A., tenant in fee simple, leases to B. for e.state.

a term, and B. underleases for a less term to C, the surrender

by B. of his term, whereby it merges in A.'s reversion, will

(s) 6 Cruise, t. .39, s. 1 ; Burton, § 'f>2. As to the effect, with reference to

merger, of an intervening contingent interest, see p. 112.

(t) 3 Brest. Conv. 166-168.

(w) Burton, § 747 ; 6 Cruise, t. 39, s. 37 ; 3 Brest. Conv. IGG.

(t) 2 Piatt, 515, 3 Brest. Conv. 1S2-200 ; Hughes v. Rohothnm, Cro. Eliz.

302.

(w) 6 Cruise, t. 39, ss. 1-4. 17 ; Doe d. RawUngs v. M'aller, 5 B. & C. Ill, lis
;

Hyde v. Warden, 3 Ex. D. 72, 84, 47 L. J. Ex. 121, 37 L. T. 567.

(x) 6 Cruise, t. 39, s. 62 ; Wiscot's Case, Eep. pt. 2, 60 b ; Lord Stufvrd's

Case, Rep. pt. 8, 73.

(y) Wuodrofe v. Hoe d. JJanicll, 15 M. & W. 769, 78G.
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not prejudice C.'s estate. So, also, an estate for years granted
by a tenant for life will not be affected by the subsequent
merger of the life estate in the reversion or remainder in fee

simple (z).

Docs not i>ut though a lease is not destroyed or prejudiced by the
extinguish merger (as in the preceding examples) of the reversion ex-

frum ownei"^
pcctaut thercou, yet, by the common law, the rent payable

of derivative by the Icssce, and his liability upon the covenants contained
estate. ill the lease, were extinguished, as the result of the extinguish-

ment of the reversion to which they were incident (((). The
law on this point was altered, however, by the lieal Property
Act, 1S45 (c. 106), s. 9, which, in effect, provided that when
the reversion expectant on a lease should be surrendered or

merged, the estate which should confer tlie next vested right

to the land should, to the extent and for the purpose of pre-

serving the incidents to, and obligations on, the merged re-

version, be deemed the reversion (/>). The owner of the estate

in which the reversion is merged is, therefore, entitled to the

rent payable by the lessee, and to the benefit of the covenants
contained in the lease.

Merger at At common law, where two estates became vested in the
common hiw. same person in different rights, merger would not ensue, if

the union occurred by operation of law ; as where a person,

having a freehold estate in his own right, became entitled

to a term of years in the same land, as personal representative

of the lessee. But if the union occurred by act of a party,

merger took place (c).

K<iles of In equity, however, relief has always been given against
njuitj eieon.

^|^^ conse(|uences of merger of estates at common law—and
equitable estates are held not to be subject to merger—^in

cases where the estates are held in dilferent rights; also

where the estates are held in the same right, but merger would
be contrary to, or would defeat, the intention of the person
in whom the estates have become vested, whether such in-

tention has been expressed by him, or is to be iuferred from
the fact that merger would lie prejudicial to his interest (r/).

(c) G Cruise, t. 39, ss. 108, 109 ; 3 Prest. Conv. 447.

(«) Webb V. Russell, 3 1'. R. 393 ; Burton, g ]061.

(h) A similar remedy had been given by the Landlord and Tenant Act,
]730 (c. 28), s. 6, to lessees on surrender and renewal of their leases.

(c) 6 Cruise, t. 39, s. .'53
; Sup;. V. & P. ()18, 619 ; Chambers v. Kingham, 10

Ch. D. 743, 48 L. J. Ch. 169, 39 L. T. 472.

(d) 3 Prest. Conv. 320 ; Brandon v. Brandon, 31 L. J. Ch. 47, 5 L. T. 339, 9

W. R. 825 ; Snow v. Boycott, 1S92, 3 Ch. 110, (U L. J. Ch. 591, 66 L. T. 762
;

luf/le V. Vmif/hnn Jnikhis, 1900, 2 Ch. 368, 69 L. J. Ch. 61S, 83 L. T. 155;
Thellusson v. Luldiard, 1900, 2 (-h. 635. 69 L. J. Ch. 673. 82 L. T. 753; Capital
and Counties Bank, Ld., v. Ithndes. 1903. 1 Ch. 631, 72 L. J. Ch. 336, 88 L. T.

255 ; Lea v, Thurgby, 1904, 2 Ch. 57,
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And the rule of the coiunioii law, as to merger in such cases,

has been amended by the Supreme Court of Judicature Act, J"'^'''-'^!i.';'=

1873 (c. 66), s. 25 (4), wliich provides that there shall be no
tt^';,^,.^,;,^;

'""^

mero-er, by operation of law only, of any estate, the beneficial

interest in which would not be deemed to be extinguished or

merged, in equity.

Sub-sect. 3.

—

Contingent Ixonaindrrs.

Definition and Instances.—A contingent remainder is an Definiiion.

interest (p. 93) in remainder granted to a person unborn,

or unascertained ; or^ conditionallY upon the happening of an

event that possibly 'may never happen ; or (at common law)

conditionally upon the happening of an event that may not

happen till after the determination of the particular estate .

The birth, or ascertainment, of the person to whom the

remainder is granted, or the happening of the event upon

which it is to have eft'ect, is a condition precedent to its

taking effect, either as an estate in possession, or as a vested

remainder ((;).

Thus, if land be granted to A. for his life, with remainder Instance.-;,

to his first son—A. having no son at the time of the grant

—the remainder is contingent, until A. shall have a son

born to him. Again, if land be granted to A. for his life.

with remainder to such of his children as shall be living at

his death, the remainder is contingent during A.'s life ; since

it cannot be ascertained, till his death, which of his children

will be entitled. So, if land be granted to A. and B. for

their joint lives, with remainder to the survivor in fee simple,

the remainder is contingent until it is ascertained, by the

death of either A. or B., which of them is the survivor (/).

So, in the case of a grant to A, for his life, with remainder

to B. for his life, but if B. die before A., then with remainder

to C, the last remainder is contingent, so long as it is un-

certain whether or not B. will die before A.—Instances of

remainders, contingent at common law, by reason of uncertainty

as to the occurrence of the event before the determination

of the particular estate, are given hereafter (p. 111).

On the_ fulfilment of the condition upon which a con- When

ting^nt reinamder is limited—that is, the birth or ascertain- remani.ler

ment of the remainderman, or the happening of some other vested.

event expressed in the grant (as the case may be)—the

remainder becomes a vested remainder, or, if the particular

estate has determined, \^an estate in ])ossession ; unless it was

(e) Fearne, C. R., 3 et seq. ; 2 Bl. Comm. 154.

(/) See Quarm v. Quarm, 1892, 1 Q. B. 184 ; 01 L. J. Q. B. 154 ; (50 L. '!".

418.
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\'.Stf(l
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to vesting in
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liable to previous failure under the rule of the common law
hereafter mentioned (p. Ill), and has so failed.

A lemainder is not conlinsjent, merely because it is un-
certain whether it will ever become an estate m possession.

To that uncertainty, every remainder for life orm tail,

whether vested or contingent, is subject; since the remainder-
man may die, or die without issue, before the determination
of the particular estate. As regards the possession, a con-

tingent differs from a vested remainder, merely in that the

former is not, while the latter is, capable of taking effect in

possession, whenever the particular estate may determine {(j).

A grant of a contingent remainder—other than a remainder
in fee simple—may be followed by a grant of a vested re-

mainder; as to A. for life, with remainder to his first and
other sons in tail (A. having no son at the time of the

grant), with remainder to B. for life. In such case, if the

contingent remainder become vested, it will supersede the

other remainder. Thus, if A. should have a son, that son
will have a vested estate, prior to B.'s estate {h). But in

the case of a grant of a contingent estate in fee simple, no
remainder can be granted subsequently thereto (p. 101). A
contingent remainder in fee simple may, however, be granted
in substitution for another contingent remainder in fee simple,

in case the latter should fail of effect—as where land is

granted to A. for life, and if he have a son, to that son in

fee simple, and if he have no son, then to B. in fee simple

;

for, in this case, the substituted fee is not granted as a re-

mainder after the prior fee, but each fee simple is a remainder
upon the estate for life. A grant of this kind is sometimes
called a contingency with a double aspect {i).

In the case of the grant of a contingent remainder in fee

simple, by deed operating according to the rules of the common
law, some uncertainty has existed as to whether, prior to the

vesting of the remainder, the fee simple continues in the

grantor, or is in abeyance. It is clear, however, that if the

contingent remainder ultimately fails, the grantor will be
entitled to the ownership in possession, whether his right

thereto be consequent upon the ownership in fee continuing

in him until it vests in the remainderman, or upon his having
some interest in the nature of a possilnlity of reverter re-

maining in him {j).

ig) Fearne, C. R., 21G.

ih) Fearne, C. K., 222, 22.5 ; 2 Cruise, t. Ifi, c. 1, ss. 45, 56-GO ; Evcrs v.

CImIIIs, 7 H. L. C. 5:^1.

(i) Fearne, C. R., 372.

{j) Co. Litt. 842 ; Fearne, C. R., 51 ; 2 Cruise, t. 16, c. 8, ss. 1-1.3 ; 2 Prest.

Abstr. 100 et scq. The question does not arise where the remainder is limited
by deed operating under the Statute of Uses, or by will ; see post, pp. 123, 124.
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Liability to Failure.—Statutory Alterations.—It has Failure of

been seen that a remainder must be granted as an estate contingent

that is to become, or may become, an estate in possession
""ernainders at

' '
. . PI -1 common law.

immediately upon the expiration or the particular estate

(p. 101). A rule of the common law , sup[)lementary to the

preceding, required that a CDiitingciTr remainder should vest,

either during ttie existence ot the particular estate, or at"~the

very instant o f its determination. 11: it did not so vest, it

failed , and the estate o^ tlie person next entitled,'in reversion

or otherwise, at once took effect (k). Thus, if land were

granted to A. for his life, and on his death to the heir of B.

— or to A. for his life, and on his death to the children of B.

living at B.'s death—in each case the remainder would fail by
the death of A. in B.'s lifetime, and the grantor would be

entitled to the land, in possession ; for in neither case would
the remainder be vested on the determination of the particular

estate by the death of A.; since it would not be known till

B.'s death, in the one case, who would be his heir ; and, in

the other case, which, if any, of his children would be then

living (/).

In the case of a grant in remainder to a class of persons Effect of rule

(as the children of A.), the foregoing rule might operate to the "" remainder

exclusion of some members of the class, while other members
(.ij^gsl^

might acquire vested estates. Thus, if land were granted to

A. for his life, and after his death to such of his children as

should attain the age of twenty-one years, the land would vest

in such, if any, of the children as had attained the required

age before the death of A., to the exclusion of any who had not

then attained that age (vi).

In the case of a grant to a person for life, with remainder J]f!ect of rule

to his eldest son, or other child, or to his children generally, on remaniciers

the rule in question had no application, unless the parent's life ments.

estate were determined by some event prior to his death. For
under such a grant, the remainderman must necessarily have

come into existence (the remainder thus becoming vested)

before the death of the tenant for life—unless, indeed, the

remainderman were a posthumous child ; and, by the statute

10 William III, c. 16, a posthumous child is enabled to

take an estate in remainder, with the rents and profits of the

land from the father's death (n). as if he had been born in the

father's lifetime. A remainder under such a grant might fail,

however, through the determination of the particular estate,

(k) Fearne, C. K., 307, BOS.

(?) Co. Litt. 378 a; 2 Bl. Comm. 1(>9.

(w) Fearne, C. R., 312 ; Fe.Hinr/ v. Allen, 12 M. & W. 27;' ; Bull v. Prltchard,

f) Hare 567 ; Symcs v. Srjmes, 18%, 1 Ch. 272 ; 65 L. J. Ch. 205, 73 L. T. 684.

(71 ) Basset v. Ba&sct, 3 Atk. 203.
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by its forfeiture, or its merger in another estate in the land,

during the lifetime of the parent, and before the birth of the

child to whom the remainder had been granted—at least, where
the land was of freehold tenure. The liability of the particular

estate to such determination by merger depended on the
rule that a life estate will merge in a vested estate of inherit-

ance in expectancy, notwithstanding an intervening contingent

remainder ; unless the life estate and the estate of inheritance

are limited to the same person, as to A., for life, with re-

mainder to his eldest son (unborn) in tail, with remainder to

A. in fee simple (o).

Kxct-ption ill A contingent remainder in land of copyhold tenure was not
case ot copy-

1[q\)Iq iq f.^Q throut:fh the forfeiture or mer<i;er of the particular
hold ^ . .

^ ^

estate, since the seisin of the land was in the lord of the

manor ; though this would not prevent the failure of the

remainder, if it did not become vested before, or on, the ex-

piration of the particular estate (p).

Where a contingent remainder, created by deed or will, was
liable to fail by the premature determination of a preceding
life estate, it was formerly the practice to insert, in the same
instrument, a grant of an estate in remainder to trustees, to

take effect upon th« determination of the life estate, by for-

feiture or otherwise, during the life of the tenant for life, and
to continue during the rest of his life ; the estate of the trustees

being declared to be granted to them upon trust for the tenant

for life, and to preserve contingent remainders. In this way,
the destruction of a contingent remainder, by the premature
determination of the particular estate, was prevented. For in

case of such determination, the estate of the trustees would
take effect in possession^the trustees not being at liberty to

prevent this, by any alienation of their estate ; and there was
thus a particular estate in possession, thnjughout the lifetime

of the tenant for life (q).

By the Eeal Troperty Act, 1845 (c. 106), s. 8, however, a

contingent remainder was made capable of taking effect, not-

withstanding the determination, by forfeiture, surrender, or

merger, of the particular estate, as if such determination had
not happened. Tliis enactment, in -effect, protected contingent

remiiinders as;ainst failure throuLdi the premature determina-

tion "ot the particular estatej and thus rendered unnecessary,

tor this purpose, a grant to trustees to preserve contingent

remainders. It did not, however, provide for the case of the

statutory

alterations.

(o) Fearne, ('. K., 317 ct scq., 340 ; 2 Cruise, t. IG, c. G ; Ai-cher's Case, Rep.
pt. 1, Gfi a.

(p) Fearne, C. R., 31H; Scriven, Cop. 65. As to contingent remainders
of equitable estates not being liable to failure as above mentioned, see post,

p. 142.

{q) 2 Bl. Coram. 171, 172 ; 2 Cruise, t. IG, c. 7.
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expiration of the particular estate, in regular course, before

the vesting of the contingent remainder—as where land was
granted to A. for his life, with remainder to the first of his

sous who should attain the age of twenty-one, and .V. died

before any sun of his had attained that age. Where this might
occur, a grant to trustees to preserve contingent remainders
was still desirable—their estate being limited to take effect iu

possession on the expiration of the particular estate, and to

continue till the happening of the event upon which the con-

tingent remainder was to become vested.

But a further alteration in the law on this subject was Contingent

made by the Contingent l{emainders Act, 1877 (c. ijo), with Ii«»'a'nders

, -. V I ^ 1 It, "- /' Act, !><<(.
respect to every contingont remainder , created by any instru-

ment executed atter the passing of that Act (2nd August
1877), or by any will or codicil revived or republished after

that date, in tenements or hereditaments of any tenure, which_
would have been valid as a sprin<'in^ or shiftint; use, or

I

I
III

I I
-

. . HI
executory devise, or other li mitation, had it not had a suflicient

estate to support it as a contingent" remainder. The Act pro-

vides that every such contingent remainder shall, in the event
of the particular estate determining before the remainder
vests, be capable of taking eftect , in all respects, as if the
contingent remainder had originally been created as a spring-

ing or shifting use, or executory devise, or other executory
limitation.

In the cases to which this Act applies, its effect is to Its effect,

render a contingent remainder capable of taking eflect on the" ^t—
fulfilment of the condition upon which it is limited\irre:
spective of the previous failure , by any means, of the particular

estate ; for, as will be seen hereafter, executory interests

(which comprise springing and shifting uses, and executory
devises) do not depend, for their validity and effect, upon any
prior estate.

Since the Act applies only to a contingent remainder that Where it does

would be valid as an executory interest, if it were not supported ^'^^ ''^PPb'-

by a particular estate, any contingent remainder that does not
fulfil this requirement remains liable to failure through the
expiration of the particular estate before the remainder vests.

Thus, a grant to an unborn person on his attaining an age
greater than twenty-one years, is void under the rule of law
against perpetuities (p. 283), if it purports to be made by way
of executory interest ; but if it is a grant of the legal estate

in land by way of contingent remainder, it is a valid grant

(p. 284) ; though it will fail if it does not become vested by the
grantee attaining the specified age before the expiration of the

particular estate (r).

(r) See Vaizey on Settlements, 1165 ; Marsden, Perp. 172.

• H
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In case of gift Where a contingent remainder is granted to a class of
to a class. persons, none of whom have acquired vested interests at the

expiration of the particular estate, the remainder will vest,

under the Act, in those members of the class with respect to

whom the condition is eventually fulfilled. Thus, if land be

granted to A. for life, with remainder to each of his children

who shall attain twenty-one, and at his death no child of his

has attained that age, the remainder will vest in such, if any,

of his chddren as eventually attain twenty-one. But where a

vested interest is accpiired by one or some only of the members
of the class, before the determination of the particular estate,

it is not clear that the Act will prevent the failure of the

interests of the other members of the class, according to the

common law (p. 111). For the Act applies only in the event

of the failure of the particular estate before the contingent

remainder vests ; and, in the case supposed, it has vested in

one or more of the class, before the determination of the

particular estate (s).

Right t.) Where a contingent remainder may vest after the deter-
intennediate niination of the particular estate, as above explained, the

profits. ownership, and the right to the rents and profits of the land,

from the determination of the particular estate until the vest-

ing of the remainder, will be in the grantor of the particular

estate and the remainder, or in his successors, if he be dead (t).

If the remainder has been granted to a class of persons, the

first of them who acquires a vested interest in possession takes

the whole of the rents and profits until another member of

the class acquires a vested interest, when that member takes

a share of the rents and profits, and so on (u).

Mode of. Creation.—Contingent remainders are created by grant,

made either inter vivos or by will, in accordance with the

rules applicable to remainders generally (p. 100); and in

conformity, also, with the following rules, which apply to

contingent remainders only.

(i.) If of free- (i.) The common law (/;) requires that a continpjent re-
hoid, particu- maindcr of an estate of freehold shall have a particular estate

mnrt be^ o| freehold to support it

;

in other words, that the particular

freehold. estate upon which a contingent remainder of an estate of

(s) Wrns., Seisin, 208.

{I) Fearnp, C. R., 241, n. ; Earl of Bectirc v. Ilodt/son, I H. <fe M. 376 ; Holmes
V. PrcscotU 33 L. J. Ch. 264, 12 W.' K. t;3«. It is otherwise in the case of a
ontingent remainder in personalty, or in realty and personalty blended in

one gift; 1 Jarman, Wills, (il3, and cases there cited.

(m) Re AvcrUl, 1898, 1 Ch. 523, 67 L. J. Ch. 233, 78 L. T. 320.

(v) This rule does not apply to the limitation of an equitable estate by way
of contingent remainder ; see post, p. 142.

1
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freehold is expectant, be not itself an estate less than freehold.

'I'hus, if land be granted to A. for one hundred years, if he
shall so long live, with remainder in fee to the heirs of

B., a living person, the remainder is void (w). This rule is

also noticed hereafter, in connection with executory interests

(p. 122). Like other rules applicable to remainders, it is based
on the feudal principle that there should be at all times a
tenant having the seisin, or feudal possession . Where an
estate of freehold is granted as a vested remainder after ani^

estate for years, the seisin passes immediately to the re-

mainderman (x). But on the grant of a contingent remainder
of an estate of freehold, if the particular estate be merely a
chattel interest, the seisin—which cannot pass to the remainder-
man, since the remainder is contingent—must either pass
immediately to a person entitled to a vested estate in re-

mainder, subsequent to the contingent remainder, or remain
in the grantor, and so render the limitation of the contingent
remainder inoperative (p. 101) (i/).

(ii.) An estate cannot be given to the issue of a person (ii.) To issue

unborn, in remainder, after a grant of a particular estate to of ""bom

that person
;

for, under such a limitation, the remainder to
e^^^tTt?/'*^'

the issue of the unborn person is void (z). Where land is that person,

granted to a living person for life, a remainder may be given invalid,

to his unborn child or children ; but the rule in question
forbids the limitation of a further remainder to descendants
of such child or children.—This rule is commonly called the
rule against double possibilities : since it is said to be
derived from an old doctrine that a double contingency, or
' possibility upon a possibility,' was not allowed by law in

the creation of contingent estates (a). In modern law, the
recognition of this doctrine is probably confined to the case
to which the above rule applies (6).

As will hereafter be seen, another rule, known as the rule Rule against

against perpetuities, prescribes a period within which every perpetuities.

estate or interest in expectancy, whether remainder or executory

(w) Co. Litt. 217 a ; Fearne, C. R., 281 ; 2 Bl. Comm. 171 ; Goodright v.

Vornifh. I Salk. 226 ; Cunliffc v. Branckcr, 3 Ch. D. 393, 46 L. J. Ch. 128, 35
L. T. 178.

'^ '

(a;) 2 Bl. Comm. 167.

(?/) Fearne, C. R., 281, 285 ; Burton, §§ 32, 33.

(z) 2 Prest. Abstr. 114 ; Rep. pt. 2, 51 a ; Rep. pt. 10, 50 b ; Fearne, C. R.,
502 ; Monypenny v. Dering. 2 D. M. & G. 145 ; }Yhithy v. Mitchell, 42 Ch. D.
494, 44 Ch. D. 85, 59 L. J. Ch. 485, 62 L. T. 771.

(«) As to which, see Rep. pt. 2, 51 a ; Rep. pt. 10, 50 b ; 2 Bl. Comm. 170.

(h) See per Farwell, J., Re Bowles, Amedroz v. Bowles, 1902, 2 Ch, 650, 71 L. J.

Ch. 822, 51 W. R. 124 ; Gray, Perp. s. 191.
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interest, must vest (c). But the rule above stated is distinct

from the rule against perpetuities; and therefore applies,

although the limitation to the issue of the unborn person

be expressly confined to such issue as may acquire a vested

interest within the period prescribed by the rule against

perpetuities—as where laud is granted to A. for life, with

remainder to his first son for life (A. having then no son),

with remainder to the first son of such son who shall be born

in the lifetime of A. (d).

Effect on The invalidity of a limitation in remainder to the issue
subsequent of au uubom persou necessarily prevents any limitation, con-

tained in the same instrument, of an interest subsequent to

the remainder from having effect, even though that interest

be not void under the rule against perpetuities ; since the

event upon which every such subsequent interest depends,

namely, the expiration or determination of the estate limited

to the issue of the unborn person, can never occur {e).

Cy-pres The rule above stated is subject to a modification in the
doctrine. case of a gift, by will, to an unborn person for his life, with

remainder to iiis cnild^ or to liis cluldren (wtiether successively

or m common), in tail.. In such case, it is held that the unborn
person takes an estate tail, instead of a life estate as expressed

in the will. This rule is called the cij-prh doctrine, since its

aim is to give effect to the testator's intention, so far as it

can be lawfully carried out without transgressing the general

rule—to which, manifestly, the testator's expressed intention

is opposed. Though the gift to the unborn person's issue fails

as a remainder, the issue are not necessarily excluded from the

succession, as they would be if the limitations were construed

strictly ; for the land will devolve upon the issue, if any,

as heirs in tail, so long as the entail remains unbarred (/).

The cy-23res doctrine, however, does not apply where the estate

given to the child of the unborn person is an estate for life, or

in fee simple; its application being confined to limitations of

estates tail. And it does not apply to limitations contained

in a deed {g).

Rights with Use and Enjoyment.—The rights of a contingent re-

respect to. mainderman with respect to the use and enjoyment of the

(c) Fearne, C. R., 502 ; Re Frost, Frost v. Frost, 43 Ch. D. at p. 254, 59 L. J.

Ch. 118, (!2 L. T. 25.

{d) See WIdthj v. MitchdJ, supra, note (.-).

(c) Monypenny v. Bering, 2 D. M. & G. 145, 182, 183.

(/) Fearno, C. R., 201 n. ; Ilumhcrsion v. Humherston, 1 P. Wms. 332 ; Mony-
penny V. Dcrin'/, supra : Vanderphmk v. King, 3 Hare 1 ; Hampton v. Holnian,

5 Cli. D. 183, 4(; L. J. Ch. 24S, 86 L. T. 287.

{g) Seaward v. Willcoclc, 5 East 198 ; Bristow v. Warde, 2 Ves. 33G ; Hale v.

Peir, 25 Beav. 335 ; 2 Prest Abstr. 1G6.
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land, have reference, chiefly, to waste committed by the

tenant of the i)articular estate. At common law, a contiiifrent

remainderman had no remedy for waste commiiTcd by the owner Kemedits for

of a particular esta'te! JMor was he entitled in equity lo any '''^^'^^•

relief, where the owner of the particular estate could destroy

the contingent remainder by forfeiture, surrender, or merger,

of the particular estate. But where an estate was vested in

trustees to preserve contingent remainders, waste by the

tenant for life would be restrained in equity , for the benefit

of the contingent remainderman; and it seems that, upon

the vesting of his remainder, he would be entitled to damages

for waste previously committed (i). And in the case of

collusion between the owner of the particular estate and the

owner of the next vested estate of inheritance, or where both

these estates were vested in the same person, the proceeds

of the waste (which otherwise would belong, as has been

seen, to the owner of the next vested estate of inheritance),

would be secured for the benefit of the owners of the successive

estates (p. lOo). Under the present law, it seems that every

contingent remainderman, whose estate is not liable to fail

through the destruction or determination of the particular

estate, is entitled to the above remedies, although there be

no estate vested in trustees to preserve the contingent re-

mainder (J).

Title-deeds.—A person entitled to a contingent interest in No right of

land cannot require production of the deeds of title to the '"^P^'^*^'^"-

land by the tenant in possession ; but if they are likely to be

lost or destroyed, he may have their safe custody secured (/.).

Alienation.—At connnon law, a contingent remainder was Rights of.

alienable to a ImTited/ extent only . In ecjuity, however, a y
conveyance of a contingent remainder, for valuable considera- y
^ion, was enforced (/). But by the Eeal Property Act, 1^^ .v^

(c. 1U(3), s. t), a contingent or executory or future interest;
"""""

and a possibility coupled with an interest, and a right of

entry immediate or future, and whether vested or contingent

(vh), in or upon tenements or hereditaments of any tenure,

(i) Fearne, C. R., 413, 562 ; Garth v. Cotton, 1 Ves. Sen. 524, 546, 1 L. C.

Eq. 970.

ij) See 1 L. C. Eq., notes to Garth v. Cotton, supra.

(k) Koel V. Ward, 1 Madd. 322, 329 ; Sug. V. & P. 444.

(l) Lampet's Case, Rep. pt. 10, 4(> a ; 2 Prest. Abstr. 283 ; Fearne, C. R.,

366, n.

(m) Jenkins v. Jones, 9 Q. B. D. 128, 51 L. J. Q. B. 438, 4G L. T. 795. That

this enactment does not apply to a right of re-eutrv under a condition in a

lease, on breach of covenant, see Hunt v. Bishop, 8 Ex. 675 ; Hiait v. licmnant,

9 Ex. 635.
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are made alienable by deed— whether the object of the

limitation oT such interest or possibility be or be not ascer-

tained. And by the Wills Act. 18o7 (c. '2(j), s. 3, such con-

tingent executory or future iuterests>,an(l rights of entry, for

condition broken and otherwise, are nmde devisable , whether

the testator be or be not ascertained as ^le person, or one

of the persons, in whom the same may become vested.—The
provisions of the Fines and Eecoveries Act, 1833 (c. 74), as to

alienation by a tenant in tail in remainder (p. 104), apply as

well to a contingent, as to a vested, estate tail in remainder

(ss. 1, 15). But, on alienation under the Act, the estate thereby

disposed of, whether it be the fee simple or a less estate—will,

it seems, be subject to the contingency to which the estate

tail was subject, and will not, until it become a vested estate,

affect subsequent estates in the land (/t).

Modes of. Determination or Expiration.—The former liability of a

contingent remainder to failure through the determination,

from any cause, of the particular estate, and the alterations

made in the law on this subject by modern legislation, and
the extent of their application, have already been noticed

(pp. 111-113).—Any contingent remainder that is expectant

on an estate tail is, of course, liable to be extinguished tlirough

an absolute bar of the entail.—A contingent remainder may
also fail through the non-fulfilment of the condition on which
its vesting depends. And it will, of course, fail in any event

.0. upon which it would have expired had it been a vested estate.

Sect. III.

—

Executory Interests.

Executory in- Definition.—The term executory interest is used to denote
terest defined, any estate or interest (jx 93) in expectancy, created by express

granX, and not taking effect as an estate in remainder .

l)istiiigui.>ihed 1 he essential features of estates in remainder, as distin-
froni guished from estates or interests of the present class, have

already been considered (p. 100); and it has been seen that

a legal estate in expectancy is an estate in remainder, if it

is created in such terms that it may become an estate in

possession upon the expiration of a preceding particular estate,

but not before that event, nor upon the occurrence of an event

that cannot happen till after the expiration of the particular

estate (p. 101). On the other hand, where an estate or interest

is granted in expectancy, to take effect in possession upon an
event that must, or may, happen before the expiration of an

estate immediately preceding it (whether the latter estate be

(n) See Sugden, R. P. Stats. 192, 193.
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created by the same grant, or be an estate remaining in the

grantor); or upon an event that cannot happen, or cannot

wholly happen, till after the expiration of an estate given

in immediate priority to it ; or to take effect in defeasance

of a prior estate in fee simple (whether granted by the

same instrument or remaining in the grantor), the estate

or interest so granted belongs to the class of executory

interests (c»). (For examples, see pp. 123, 124.)

Origin.—Grants of estates of freehold in expectancy, other- U.ses of Lmd.

wise than by way of remninder, were not recognised by the

common law, and were originally capable of taking effect only

as creating equitable estates. These were introduced into the

legal system through the recognition and enforcement, by the

Court of Chancery, of declarations of the use of land. L nder

certain conditions, a declaration that the legal owner should

hold to the use of another, entitled the latter to the ecpiitable

ownership, or, as it was originally called, the ' use,' of the

land (p. 140).

The rules adopted by the Court, as applicable to uses, were I)i.stiiicti..n.s

iu some respects similar to, in others different from, the j-ules ^""V^'"*^"
"'"''"'

' '
. •

1 1 A 1 ^^^ COIIUIIOU

of the common law governing estates m land. Among the law estates.

equitable rules that did not conform to the common law, were

those that dealt with limitations of estates of freehold in ex-

pectancy, otherwise than by way of remainder. Thus, the use

might be so granted in expectancy , that, until the happening

of the~ event upon which it was to have effect as an estate in

possession, an equitable estate in fee simple, and not (as in the

case of a remainder) a particular estate merely, should vest in

another person. So also, the use might be so granted as to

take effect in possession either in defeasance of, or after the

expiration of, a prior particular estate granted by way of use.

And such equitable estates in expectancy might be created by

will, no less than intci- vivos ; for the use was alienable by will

—and in this respect, also, it differed from the legal estate,

since an estate in fee could not, at common law, be disposed of

by testament (p, 364).

By these, and various other, differences, uses were distin- incou-

guished from estates at common law. The tendency of these veniences of

distinctions was to create obstacles to the enforcement of the
"^'^*'

rights, at common law, of lords, creditors, and others, against

the land ; for these rights, not being rights conferred by the

rules of equity, were not available against the equitable

(o) Fearne, C. R., 380-395, 526 ; Re Lechmere and Lloyd (disapproving

Brackenhury v. Oihbons, 2 Ch. D. 417). 18 Cli. D. o24 ; 45 L. T. 551 : MUes v.

Jarvis, '24 Ch. D. 633, 52 L. J. Ch. 71>6, 4<) L. T. 162; Dtan v. Dean, 1891, 3

Ch. 150, 60 L. J. Ch. 553, 65 L. T. 65 ; Blackman v. Fysh, 1892, 3 Ch. 209, 67

L. T. 802.
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owner (p). To remedy the inconveniences thus occasioned,

stotutes were passed at different times, making uses subject

to the rules of the common law, for certain purposes
; {q)

and, finally, by the Statute of Uses, 1535 (27 Hen. VIII.,

c. 10), which superseded the earlier statutes, uses were con-

verted into legal estates.

The Statute of Uses, after reciting the various inconveniences

to which uses had given rise, enacted, in effect, that where any

person or persons should be seised of any lands, &c. (?'), to the

use, confidence, or trust of any other person or persons or cor-

poration, the person or persons or corporation entitled to the

use, confidence, or trust, in fee simple, fee tail, for life, term of

vears, or otherwise, or in remainder or reversion, should from

thenceforth stand and be seised, and deemed to be in lawful

seisin and possession, of the same lands, &c., of and in the like

estate as he or they had in the use, trust, or confidence ; and

that the estate that was in the person or persons so seised to

such use, confideuce, or trust, should be deemed to be in him

or them that had such use, confidence, or trust, in such quality,

manner, form, and condition as he or they had before in the

use, confidence, or trust (s. 1). The effect was to be the same

where several persons were jointly seised to the use, confidence,

or trust, of any of them that were so jointly seised (s. 2).

By the operation of this statute, uses to which it applies

are executed; that is, the cestui que use (the person, in whose

favour the use has been declared) immediately acquires, by

force of the declaration of use, not merely the beneficial in-

terest, as before the statute, but also the legal estate—which,

before the statute, would have been vested in the person hold-

ing to the use. The latter, through the operation of the statute,

takes no actual estate or interest in the land ; for though, in

form, the land is conveyed to him (as to A. and his heirs, to the

use of, &c.), the effect of the superadded use is to make the

limitation to the grantee a nullity (s).

Uses, being thus converted by the statute into legal estates,

ceased to be subject to the exclusive jurisdiction of the Court

of Chancery, and came within the cognisance of the courts of

common law jurisdiction. These courts, however, applied to

the legal estate created by a declaration of use rules similar,

in many respects, to the rules of equity by which uses, as

equitable estates, had originally been governed {t). Among

(p) Bacon, Law Tracts, Uses, 327 ct seq.

(7) As to these statutes, see 1 Cruise, t. 11, c. 2, ss. 41-45 ; 1 Sand., Uses,

15-53.

(r) The statute specifies ' honours, castles, manors, lands, tenements, rents,

services, reversions, remainders, and other hereditaments.'

(s) 2 Bl. Comm. 833.

(t) 2 BI. Comm. 333.
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the rules thus adopted, were those that sanctioned the creation

of estates or interests in exi")ectancy as executory interests

—

which thus obtained validity as legal estates or interests in

expectancy.

The Statute of Uses, however, by converting uses into wivn: created

legal estates, put an end to the power of creating executory by will,

interests by will, which had been incident to uses as equitable

estates in fee simple ; for, by the common law, as has been

mentioned, the fee simple was not devisable by will. But,

shortly after the passing of this statute, an Act was passed,

by which the legal estate in fee simple was made alienable by
will (p. 365) ; and the testamentary power over land being thus

restored, gifts by will of the legal estate, by way of executory

interest, were held to be valid, by analogy to simihir gifts of

the use before the Statute of Uses (u).

A declaration of use of land of copyhold tenure is not Exeaitory

executed by the Statute of Uses. The statute, it will be j^'J^erests m

observed, applies only where one is seised to the use of
'^"^^

another; and the term 'seised ' is not applicable to tlic posses-

sion of copyhold land (p. 21). Hence, it was doubted whether
executory interests could be created in copyholds ; at least,

by conveyance inter vivos (y). Their validity, when created by
will, was unquestionable, since executory interests limited by
will take effect independently of the operation of the Statute

of Uses (w). And modern decisions have established the

validity of such executory interests, created inter vivos, though
the Statute of Uses does not apply to them (,/).

Although, at common law, a grant of a future estate of Executory

freehold otherwise than by way of remainder was void (p. 101), lease for years.

this was never the rule as regards the creation of a future

estate for years. A lease for years, having effect at common
law, may be created for a term to commence at a specitied

future time, or on the occurrence of a future event, whether

certain or contingent, without the creation of any intermediate

particular estate (vT And a lease of the like description may
be created by grant of the land to the use of the intended

lessee for the term, in the same way as on the creation of an

executory interest in an estate of freehold. In either case, the

grantee acquires an intercsse termini (p. To) until his executory

interest becomes an estate in possession. A future lease of

this kind is commonly called a reversionary lease (//).

(m) 2 Bl. Comm. 334.

(f) See Fearne, C. R., 276, 277 ; 1 Watk. Cop., 107 ct seq. ; 2 Prest. Abstr.

34; 1 Scriven, Cop. (4th ed.), 159-194.

(w) 1 Watk. Cop., 210.

(.r) Bodfh'ripton v. Abemcthy, 5 B. & C. 77(5 ; R. v. Lord of Manor of Oundlc,

1 A, & E. 283.

(y) 1 Piatt, 444 ; 2 Piatt, 59.
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ivxecutorv All existing estate for years cannot, however, be the sub-
mter. sts III jggt; ^f ^^ executoiy interest under the Statute of Uses ; since

the statute applies only where a person is seised to the use

declared, and the possession under a lease for years is not a

seisin of the land in the technical sense (p. o-i). And it seems
that, at cointuon law, an executory interest in an existing

estate for years cannot be created by the owner of the estate

in his lifetime (z), unless by means of an executory under-

lease. But by will, a legal estate for a term of years may be

given to one, with a gift over to another on the death of the

former, or upon any other specified event. The gift over

takes effect, not by way of remainder, but as an executory

interest ; the whole term being primarily vested in the first

donee, and divested in favour of the second upon the hap-

pening of the event (a). And, by the rules of equity, the

equitable interest in a term of years may be granted as an
executory interest, either inter vivos or by will, as well as

by way of remainder (p. 142).

Remainders It may here be observed that estates in remainder, as well
by (leclaratKjn

j^g executory interests, may be created by declaration of use

;

as when land is conveyed to X. and his heirs, to the use of

A. for life, witli remainder to the use of such of his children

as shall be living at the time of his death ; and that a re-

mainder so granted is subject, in general, to the rules applic-

able to remainders created by grant at common law (h).

Hence, it has been held that where land has been granted

to A. and his heirs, to the use of B. for a term of years, if

he should so long live, with remainder to the use of the heirs

of the body of B.. the grant to the use of the heirs of the

body of B. is void, as being a limitation of a contingent

remainder of an estate of freehold without a particular estate

of freehold to support it (c). The soundness of this view has,

however, been doubted, on the ground that, since the grant

to the use of the heirs of the body was void ah initio as a

remainder, it might have been held to be valid as a limitation

of an execntoiy interest (?/). A similar gift in a will has

been upheld, as being, in effect, a limitation of an executory

interest {e).

(2) 2 Prest. Abstr. 5-7.

(a) MgnniiKi'x Case , Kep. pt. 8, i)4 b ; Fearne, C 11., 401-404 ; Lanipet's Case,

K"p. pt. l6, 4(j a ; and see ante, p. 100.

{h) Chudlei<i]is C'a.sr, Rep. pt. 1, 120 a ; Sug. Pow. 35, 30; Fearne, C. R., 284.

(c) Adams v. Saraqc, 2 Lord Ravni. 854 ; Ihiwley v. Holland, 22 Vin. Abr.
181). ^Qeante, p. 114.

(d) Sug. Pow. 3(; ; 1 Sand., Uses, 147, 148.

{e) Scattcrwood v. Ed^e, 1 8alk. 229 ; (lore v. Gore, 2 P. Wnis. 28 ; Harris v.

Barnes, 4 Burr, 2157.
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Creation.—An executory interest is created by a p^rant Mode of.

of the interest, specifying tlie event in which it is to arise,

and made either inter tivos or by wil l. A grant inter vivos

of the legal estate in land ot freehold tenure, by /way of

executory interest, must be made by means of a declaration

of use upon which the Statute of Uses can operate ; since,

as has been seen (p. 120), it is through the operation of the

statute that the grant, in this case, takes efi'ect (/).

'Executory interests created Inter vivos, by declaration of .Springing ami

use, as distinguished from those created by will, are called

springing uses, or shifting uses. Executory interests created

by will are termed executory devises
'- ' m' ' ' '

"^

shifting uses,

and executory
devises.

The term spi-inij-int; use is applicable, where the use, on Springing use.

becoming executed, will i{ot take effect in defeasance of a

preceding estate created by the sameTnstrument. Tnus, if
•

land be granted to A. and his heirs, to the use of B. and his

heirs after four years, or after the grantor's death, or ten

years after the death of a person to whom a prior estate

for life is given, or in some other specified event, the uf-e

declared in favour of B. and his heirs is a springing use.

Until the happening of the event upon which the use is to

arise, the use—and therefore the legal estate in fee simple

—

remains in, or (in the technical phrase) 'results to' the

grantor; for, as has been seen, the grantee to the use (A.,

namely, in the above instance) takes no interest under the

grant (/).
The use is called a shifting use when, on becoming exe- Shifting use.

cuted, it must defeat, or be\substituted for, a prior estate

created by the same instrument. Thus, if land be granted

to the use of A. and his heirs, and, if B, should pay a certain

sum, then to the use of B. and his heirs, or to the use of A.

and his heirs until his marriage, and then to uses declared

by the instrument of grant—in these instances, the latter

uses are shifting uses, since they arise in defeasance of the

estate previously vested in A. (g).

It was formerly thought that the Statute of Uses could be Doctrine of

held to apply to the execution of a shifting use, or a use limited scmtdla juris.

by way of remainder, only by supposing that, notwithstanding

the execution of the use preceding the future use, a ' possi-

bility of seisin,' or scintilla juris, as it was called, remained in

the grantee to uses, and became an actual seisin when required

for the execution of the future use. In modern times, how-

ever, the opinion prevailed that executory uses took effect by

(/) See Savilt Brothers, Ld., v. Bethcll, 1902, 2 Ch. 523, 71 J. L. Ch. 652, 87

L. T. 191.

(/) 1 Sand., Uses. 142, 143; 2 Bl. Comm. 331.

{g) 1 Sand., Uses, 150, 155 ; Sug. Pow. 27, 2S.
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relation to the seisin originally vested in the grantee (h) ; and
the Law of Property Amendment Act, 1860 (c. 38), s. 7, has
so enacted.

Executory devises may be created in the form of direct gift

to tlie grantee ; that is, without a declaration of use in his

favour ; their operation, however, being similar to that of

springing and shifting uses (i). Thus, a devise to A., to take
effect six months after the death of the testator ; and a devise

to the children of A., A. having no children at the death of the

testator, are examples of executory devises ; and, in these in-

stances, the devises are analogous to springing uses, inasmuch
as they do not, on taking effect, divest preceding estates given
by the will. Until such a devise takes effect, the inheritance

vests in the person entitled to the testator's real estate gener-
ally, either under his will, or as his heir-at-law. In the case

of a devise to A. and his heirs, but if A. die under the age of

twenty-one, or if he die without issue, or in some other event,

then to B. and his heirs, the devise to B. is an example of an
executory devise analogous to a shifting use, since, on taking
effect, it defeats a previous estate given by the will (j). A
devise to A. during his life, and from and after his death to

such of his children as, either before or after his death, shall

attain twenty-one, is also an instance of an executory devise

analogous to a shifting use. The inheritance vests in such of

A.'s children as, at the time of his death, have attained twenty-
one, or, if none have then attained that age, in the testator's

heir ; and a jjroportionate share will pass to each child who
afterwards attains the required age, upon the happening of

that event (k).

An executory devise may, however, be created by declara-

tion of use, similar in form to a limitation inter vivos of a

springing or shifting use. But, in such case, the declaration

of use takes effect rather by force of the testator's intention

than through the operation of the Statute of Uses ; for the

statute is held not to apply to testamentary declarations of

use (I).

Kights under an executory devise contained in the will of

Tjny'^^*^'^ 1^*^^' ^ testator who has died on or since the 1st January, 1898, are,
.

app leb.
^^ course, subject to the provisions of the Land Transfer Act,

1897 (c. 65, ss. 1, 2), as to the vesting of the land in the first

instance, in the legal personal representatives, and his powers
of dealing with it under that Act (p. 368).

(h) Sug, Povv. 19; Burton, § 162; 1 Sand., Uses, 152, 242.

[i) 2 BL Coram. 334 ; Burton, § 282.

(j) Fearne, C. R., 395, 399, 537, 543.

(k) See cases cited ante, p. 119, note (o).

(l) 1 Sand., Uses, 241 ; Sug. Pow. 148. See j^ost, p. 380.
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As will hereafter be seen, an executory interest may be Powers,

created to take effect in possession through the act of a person

named for the purpose in the instrument creating the interest.

Thus, laud may be granted to A. and his heirs, to such uses

as A. shall appoint ; and this is, in effect, a limitation of an

executory interest in favour of such person, and for such estate,

as A. shall afterwards appoint. The authority to make au

appointment, in pursuance of such a grant, belongs to the class

of interests called powers, which are treated of hereafter

(pp. 167, 170).

The creation of an executory interest is a means whereby, Power of

on the grant of an estate or interest, a power may be reserved revocation,

of revoking the grant. For an estate may be granted subject

to an executory interest in favour of the grantor, no less than

in favour of any other person ; and the event in which such

executory interest is to take effect in possession may be the

exercise of a power, reserved to the grantor, or given to some

other person by the terms of the grant, of declaring the grant

revoked. Thus, if A., tenant in fee simple, grants to the use of

B. and his heirs, subject to a proviso empowering A. himself,

or C, a third person, to revoke the grant, A. has an executory

interest in the land, which will take effect in possession on the

exercise, by him or by C, of the power of revocation ; for, in

that event, the fee simple will result to A. by operation of law.

It is to be observed that a power of revoking a grant of the

legal estate in land can be created only as above described ;
that

is, in accordance with the rules applicable to executory interests;

unless, indeed, the estate be granted subject to a condition of

re-entry reserved to the grantor (m).

Use and Enjoyment.

—

Title-deeds.—If an executory in- General

terest be granted to take effect in defeasance of an estate for rights,

life, or term of years, and be a vested interest, the owner would

seem to have the same remedies for waste, and the same rights

with regard to the deeds and documents of title to his interest, as

are given to a vested remainderman (pp. 102, 103) ; while, if the

executory interest be contingent, his rights in these respects

would seem to be the same as those of a contingent remainder-

man (p. 117). If the executory interest be granted in defeas-

ance of a prior estate in fee simple, the owner of the latter

estate may, as has been seen, be restrained from committing

equitable waste (p. 40).

"Where leaseholds for years are vested in a person for his None, as

life, with a remainder or executorv limitation on his death to
•>'''^!"f*

tenant

1 / 1-1 -i/-v/-i-i\-.\ii 1 1 '''r iiie of

another (as to which, see pp. 100, 122), the latter has no remedy leaseholds.

against the owner of the life interest in the leaseholds, or

(m) Co. Litt. 237 a; Chance, Tow., ss. 279, 3211 ; ante, p. 34.
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against his personal representative, for permissive waste,

or breaches of covenants to repair, &c., contained in the

lease (n).

Alienation.—The restrictions imposed by the common law

on the alienation of contingent remainders, and the rule of

equity by which the effect was given to such alienations when
made for valuable consideration (p. 117), applied equally to

executory interests (o). The Real Property Act, 1845 (c. 106),

s. 6, however, made executory interests and possibilities coupled

vv^ith interests, in tenements or hereditaments of any tenure,

alienable by deed; and the Wills Acts, 1837 (c 20), s. 3,

permitted the alienation of such interests by will (see pp.

117, 118). The provisions of the Fines and Recoveries Act,

1833, already noticed, respecting the alienation of estates tail

in remainder, apply equally to the alienation of executory

estates tail (pp. 104, 118).

Determination or Expiration.—The Convevancinp^ Act ,

1882 (c. 39), enacts, in effect, that where, uiider an instrument

coming into operation after the 31st December 1882, a person

is entitled to land in fee, or for a term of yeai-s absolute or

determinable on life, or for a term of life, with an executory

limitation over, on default or failure of all or any of his issue,

whether within a specified period or not, the executory limitation

shall become void, if and so soon as there shall be living any such

issue who shall have attained the age of twenty-one years (s.

10). Thus, if land be granted to the use of A. in fee simple,

but if he die without issue living at his death then to the use

of B. in fee simple, and A. has a son who attains twenty-one,

B.'s executory interest thereupon becomes void under the Act,

and A. is tenant in fee simple absolute ; whereas, if the Act

did not apply, it would be uncertain, throughout A.'s lifetime,

whether the executory limitation to B. would have effect,

other events. A contingent executory interest cannot take effect, unless

the condition on which its vesting depends be fulfilled. And an

executory interest, whether vested or contingent, limited to

take effect after, or in defeasance of, an estate tail is liable to

be extinguished through an absolute bar of the entail. And it

will expire in any event upon which it would have expired had

it been an estate in possession.—An executory interest is not ,

it seems, subject to determination through the operation of the

law of merger (p).

(n) Ec Parry d- JlopMn, 1900, 1 Ch. 160, 69 L. J. Ch. 190, 81 L. T. 807 ; see

lie Courtier, 34 Ch. D. 136, 55 L. T. 574, 35 W. R. 85.

(o) 2 Prest. Abstr. 118, 202.

{p) 3 Prest. Conv. 55, 4D3 et scq. ; GoodtUlc v. WhiU, 15 East 174, IOC.



CHAPTER V.

ESTATES IN COMMUNITY.

Definition.—Land is held in community, when tAvo or more Are con-

persons are concurrently owners of the land, and no one of them pur^ent

is entitled to a specific part of it in severalty
; that is, as sole

^"**^'"'-**^-

owner.

Classification.—Of ownership in community, four different Four different

kinds are recognised. These are distinguished as (i.) joint l^'nds.

tenancy
;

(ii.) tenancy in coparcenary
;

(iii.) tenancy in com-
mon ; and (iv.) tenancy by entireties. Land held according
to any of the first three modes is said, technically, to be held
in undivided shares ; because each of the co-owners has a pro-
portionate, though not separate, share of the land. In tenancy
by entireties, however, as will be seen, each co-owner is re-
garded as owner of the whole, and not of a share. Any of the
several estates, whether in possession or in expectancy, may
exist in joint tenancy, or in tenancy in common, or in tenancy
by entireties ; but tenancy in coparcenary is applicable only to
estates of inheritance.

Sect. L—Joint Tenancy.

Definition.—Joint tenancy may be defined as ownership in Joint tenancy
community, in equal undivided shares, by virtue of a grant in defined,

terms which indicate an intention that the grantees shall hold,
as co-tenants, one and the same estate. Its essential charac- Its charactt-i-

teristics are usually distinguished as unity of interest in the '^'i<=s-

co-tenants ;
unity of the title under which their interests are

held, and (at common law) of the time of the vesting of such
interests ; unity of possession ; and survivorship (a).

Unity of interest, in reference to joint tenancy, means the Unity of

identity of the interest of each joint tenant with that of his co- '"t^rest.

tenant, or of each of his co-tenants, by reason of both, or all,

the joint tenants holding collectively a single estate

—

whether

(a) See 2 Bl. Comm, 100; Co. Litt. 180 b.



128 THE LAW OF PROPERTY IX LAND.

that estate be an estate of inheritauce, or for life, or for years.

But where two or more are joiut tenants for life, one of them
may have the inheritance in severalty, subject to the joint

estate ; as where land is granted to .V. and ]>. for their lives,

and to the heirs (or heirs of the body) of A. {b). And land may
be granted to two or more as joint tenants for life, with a re-

mainder to them in fee simple or tail, as tenants in common.
An instance of this occurs where land is granted to two persons

who cannot, in any eveilt, intermarry (as where they are of the

same sex) and the heirs of their two bodies ; or to a man and
two women, or to two men and one woman, and the heirs of

their three bodies. Since the grantees cannot, in any of these

cases, be joiut tenants in special tail (see p. 31), the grant is

held to vest the land in them as joint tenants for life only, and
as tenants in common in tail, subject to the joint life estate (c).

Unity of title. By unity of the title of joint tenants is meant the creation

of their interests by one and the same act ; that is, by the same
grant or devise. Joint tenants cannot acquire under different

titles (d). And, at common law, unity of time of commence-
ment of the title was requisite ; that is, the interests of the

tenants must have vested at one and the same time. Thus, if

the fee simple, in remainder after a life estate, were limited to

the heirs of A. and the heirs of B.—A. and B. being alive at

the time of the limitation, but subsequently dying at different

times—their respective heirs would not be joint tenants, but

tenants in common ; since their interests would not have arisen

at the same moment (e). But by means of limitations operat-

ing by way of springing or shifting use, or executory devise,

the interests of joint tenants may be made to arise at different

Unity of 'X'lie unity of possession of joint tenants, is technically de-
possession.

scribed as a seisin, or possession, joer my et per tout ; that is, not

of any separate part, but of the whole. I'he possession of each

joint tenant is treated in law as a possession of the whole land.

But for certain ^nu'poses (including alienation, merger, and
partition) each joint tenant is deemed to be seised of, or en-

titled to, an equal undivided share of the laud (g).

.Survivorship. Survivorship, or (as it is styled in the civil law) the jus

accresccndi, is the feature which chiefly distinguishes joint

(b) Co. Litt. 188 a; Litt. s. 285; 2 Bl. Comm. 181 ; and see Quarm v. Quarm,
1892, 1 Q. B. 184, 61 L. J. Q. B. 152, GG L. T. 418 ; Re A(kinso7i, 1892, 3 Ch. 52,

Gl L. J. Ch. 504, 66 L. T. 717.

(r) Litt. s. 28.-] ; Co. Litt. 182 b, 184 a ; 2 Cruise, t. 18, c. 1, ss. 7-10 ; Forrest

V. Whitnvay, 3 Ex. 367.

[d] Co. Litt. 189 a; 2 Bl. Comm. 181.

(c) 2 BL Comm. 181.

(/) Gilb. Uses by Sug. 134; Fearne, C. R., 312.

(<j) Litt. ss. 288, 391 ; Co. Litt. 186 a ; 7 C. B. 455.
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tenancy from coparcenary, and from tenancy in common. On
the death of one of the joint tenants, tlie estate in the whole of
the land—whether it be an estate of inheritance, or for life, or
a chattel interest—remains to the survivors as joint tenants, or
if there be but one survivor, then to him, as owner in seve-
ralty (k).

Creation,—Joint tenancy can be created only hy grant, Mode of.

either inter vicos or by will ; it never arises through the mere
operation of law. The grant of an estate to two or more per-
sons, without the addition of any words defining their respec-
tive shares, or indicative of the mode in which they are intended
to hold, creates a joint tenancy of the estate {%) ; though, in

practice, the estate is commonly granted to the co-tenants
expressly as joint tenants (p. 332).

The rule that a grant to two or more persons, without Exceptions in

further words, gives rise to a joint tenancy, is subject to the equity to

three following exceptions in equity—and, as to the first, under
^^"'^'"^^ '"^^•

the Partnership Act, 1890 (c. 39), s. 20, also—in order to give
effect, in the first case, to the rights of the co-tenants as part-
ners, and, in the other cases, to their presumed intention to
exclude the incident of survivorship.

(i.) Where land belonging to two or more persons, and used (i.)Land held

by them in a business carried on by them in partnership, or ^^ partners,

other like joint undertaking, has been granted to them without
words expressly defining the mode in which tluy are to hold

—

thus creating a joint tenancy at law—the legal estate is subject
to survivorship ; but, by the rules of equity, the survivors or
survivor will hold the land in trust for the persons entitled to

the partnership property, including the representatives of the
deceased co-tenant, to the extent of his share (/).

(ii.) Where land is purchased by two or more persons, and (ii.) Joint pur-

is conveyed to them as above mentioned, they hold as tenants '=^'^^^-

in common in equity, provided the purchase-money has been
advanced by them in unequal amounts, and this is shown in
the conveyance to them. But if they have advanced the monev
in equal shares, they will be joint tenants in equity, as well as
at law, unless a contrary intention appears [m).

(iii.) Where two or more persons advance money on mort- (iii.) Joint

gage of land, they will, in equity, hold the security as tenants advance on

in common, whether they have advanced the money in equal
™°''*=^°^-

(A) Litt. ss. 280, 281 ; 2 Bl. Comm. 184.

(i) 2 Bl. Comm. 180; 2 Cruise, t. 18, c. 1, s. 3.

(I) Jeffereus v. Small, 1 Vern. 217; Jackson v. Jackson, 9 Ves. 591 : Lijster v.

JDolland, 1 Ves. 431, 434.

(m) See Lake v. Craddock, 3 V. Wms. 158; S.C., and notes thereto. 2 L. C.
Eq. 952 et seq. post, p. 161.

I



130 THE LAW OF PROPERTY IN LAND.

or unequal pro]^ortious ; unless a contrary intention is ex-

pressed {n).

Rights of joint Use and Enjoyment—With regard to use and enjoyment,
tenants as to. -j-j^g yiglits ot' joint tenants as against other persons are similar

to those of owners in severalty. In the exercise of such rights

they must, in general, act jointly; but in some cases the act of

one of them may be deemed the act of all ; at least, if it be done
for the benefit of all of them (o). As between themselves, each

joint tenant has a right to enter upon every ])art of the land

;

and therefore, if one of them be in possession, the oth^r has no
remedy against him, by action of trespass or for recovery of the

land, unless he has been expelled by his co-tenant {2^) ; though,

of course, if he can otherwise get possession, he has an equal

right to retain it. Under the statute 4 Anne, c. 16 (s. 27), a

joint tenant has a remedy by action of account, against his co-

tenant, for receiving and retaining more than an equal share of

the rents or profits payable by a third person in respect of the

land (pp) ; and, independently of this statute, a similar remedy
is given in equity to a joint tenant who has been excluded from
possession. Except in these cases, a joint tenant, who, while

in sole occupation, has taken for his own benefit the profits of

the land, is not liable to account to his co-tenant for a share of

the profits received, before any proceedings for partition are

taken {q).—Where an advowson is held in joint tenancy, all the

co-tenants must join in the presentation of the clerk (?).

A joint tenant has a remedy, by injunction, to restrain his

co-tenant from committing wilful and malicious waste that

tends to the destruction of the inheritance (-s). Ordinary waste

by a joint tenant will not be so restrained (/).

A joint tenant, who has laid out money for the benefit of

the land, cannot enforce contribution from his co-tenant in

Waste by
joint tenant.

Outlay in iin

provements.

(n) PettTj V. Styward, 1 Eq. Cas. Abr. 200; Rigdnn v. Vallier, 2 Ves. Sen. 252,

258 ; Edwards v. Fashion, Prec. Ch. 832 ; In re Jackson, 34 Ch. D. 732, 56 L. J.

Ch. 593, 5(5 L. T. 562 ;
post, pp. 195, 352.

(o) 2 Cruise, t. 18, c. 1, ss. 59-60.

(js) 3 Leon. 262; Com. Dig. Estates, (h) 8 ; Murray v. Hall, 7 C. B. 441
;

Stedman v. Smith, 8 E. & B. 1.

(pp) Henderson v. Eason, 17 Q. B. 701.

(r/) Tyson \. Fairclouqh, 2 Sim. & St. 142; Sandford v. B(dl<ird, 30 Beav.

109 ; Job V. Potton, L. W. 20 Eq. 84, 44 L. J. Ch. 2(!2 ; Porter v. Lopes, 7 Ch.

D. 358, 37 L. T. 824; Hill v. Hirkin, 1897, 2 Ch. 579, 66 L. J. Ch. 717, 77

L. T. 127.

(r) 2 BL Coram. 182 ; 3 Cruise, t. 2], c. 2, .«. 25.

(s) 2 Bl. Comm. 183; Arthur v. Lavib, 2 Drew. & Sm. 428 ; Hole v. Thomas,

7 Ves. 589.

(0 Marti/nv. KnowUys, 8 T. R. 145 ; Jacobs v. Seward, L. R. 5 H. L. 464, 41

L. J. C. P. 221, 27 L. T. 185 ; Badey v. Uobsvn, L. R. 5 Ch. 180, 39 L. J. Ch.

270, 22 L. T. 594.
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respect of the outlay ; but if an action be brought for the
partition of the Laud, he will be allowed what he has expended
necessarily, or with the coucurreuce of his co-tenant («).

Title-deeds.—As between joint tenants, each has an equal Custody and

right to the possession of the deeds and documents of their Production,

common title. If any one of them has the deeds in his posses-
sion, he may continue to hold them ; but his co-tenants are
entitled to the jDroduction and inspection of the deeds, and to
have the safe custody of them secured, if necessary (c/ p. 58) {v).

Any one of the co-tenants has the like rights, it seems, against
any other person by whom the deeds are lawfully held. He
cannot claim delivery of the deeds to himself alone, by a person
in whose lawful custody they are [id).

Alienation.—A joint tenant may alienate, inter vivos, his Rights,

undivided share. But he cannot dispose of it by will ; for his
will would not take effect until after his death ; and by his

death the right of the surviving tenant is already vested («).

And though he may alienate inter vivos, such alienation, since
it destroys the unity of the title, puts an end to the joint

tenancy—at least, as regards the share disposed of—by con-
verting it into a tenancy in common. Thus, if one of two Creating

joint tenants conveys his share to a third person, the latter t«»ancy in

will hold as tenant in common of the land with the other
'=°"^'^°"-

tenant. But if there were three or more joint tenants, the
alienee of one of them will be tenant in common Avith the
others, while the latter, as between themselves, will continue
to hold as joint tenants (y). A tenancy in common is thus
created, whether the alienation be absolute, or by way of
mortgage only (2).—If a joint tenant in fee simple grants a lease
for years of his undivided share, the reversion will survive, but
the lease will be binding on the survivor (a).—A mere contract
by a joint tenant to alienate his share operates in equity as
a severance of the joint tenancy ; but the legal ownership of
the share is subject to survivorship until the alienation is

(u) Swan V. Swan, 8 Price 518 ; Leiffh v. Dirkeson, 15- Q. B. D. 60, 54 L. J.
Q. B. 18, 52 L. T. 790; Re Cook's Mortgage, Lawledge v. Tyndall, 1896, 1 Ch.
92,3, 65 L. J. Ch. 654, 74 L. T. 652 ; Re Jones, Farrington v. Forrester, 1893 2
Ch. 461, 62 L. J. Ch. 996, 69 L. T. 45.

(r) Lord Buckhurst's Case, Rep. pt. 1, 1 a; Lambert v. Rogers, 2 Mer. 489;
Foster V. Crabb, 12 C. B. 136.

{w) Wright V. Robotham, 33 Ch. D. 106, 55 L. J. Ch. 791, 55 L. T. 241.

(x) Litt. s. 287 ; Co. Litt. 185 b ; 2 Bl. Comra. 186.

(y) Litt. ss. 292, 294, 304; 2 Bl. Comm. 185, 186.

[z) York V. Stone, 1 Eq. Cas. Abr. 293.

(a) Co. Litt. 185 a ; 2 Cruise, t. 18, c. 1, s. 57 ; c. 2, s. 11 ; WiscoVs Case, Rep.
pt. 2, 60 ; c/. Palmer v. Rich, 1897, 1 Ch. 134.
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Release to

co-tenant.

effected (i).—A grant of a rent-charge, or right of common, or

other like incorporeal hereditament, by a joint tenant out of his

share, does not sever the joint tenancy or bind the surviving

co-tenants or co-tenant (c).

If one of two joint tenants releases (p. 311) his share to

his co-tenant, the latter, being then the sole tenant, will hold

in severalty. But if there be three or more joint tenants, and
one of them releases his interest to one of his co-tenants, the

latter holds, with respect to the share so released to him, as

tenant in common of the land with the other or others ; but with

regard to the remaining shares, the joint tenancy of the land

continues to exist. If, however, one of several joint tenants

releases to all his co-tenants, they continue to hold as joint-

tenants (d).

Application of Under the Settled Land Act, 1882 (c. 38), s. 2 (G), two or more
Settled^Land persons entitled as tenants in common, or as joint tenants,

or for other concurrent estates or interests, to life estates in

settled land, together constitute the tenant for life for the

purposes of the Settled Land Acts, 1882 to 1890 (p. 62): and
under the Settled Land Act, 1884 (c. 18), s. G (2), the consent

of one only of such persons is necessary to enable trustees

or others to exercise powers given by the settlement (see

p. 72) (e). The term ' land ' in the Acts includes an undivided

share in land (S. L. Act, 1882, s. 2 (10), s. 19) (/).

Acts, 1882 to

1890

Modes of.

(i.) Alienation,

(ii.) Survivor-

ship.

(iii.) Merger.

Determination.—Joint tenancy may be determined, or

severed, in the following ways.

(i.) Alienation {inter vivos) by a joint tenant of his un-

divided share converts the joint tenancy, as has been stated,

into a tenancy in common, as between the alienee and the

other tenant or tenants ; or into an estate in severalty, in

the case of a release by one of two joint tenants to his co-

tenant.

(ii). Survivorship determines a joint tenancy, where both or

all the undivided shares thus become vested in one of the joint

tenants.

(iii.) Merger of the joint interest of one of the co-tenants,

which occurs where he subsequently acquires a several estate

(b) Caldwell v. Felloioes, L. R. 9 Eq. 410, 39 L. J. Ch. GIS, 22 L. T. 225 ; Jlc

Wil.forcVs Estate, 11 Ch. D. 2(57, 48 L. J. Ch. 243; Baillic v. Treharne, 17 Ch. D.

388, 50 L. J. Ch. 295, 44 L. T. 247 ; Re Ilewett, UcwM v. Hallett, 1894, 1 Ch.

362, 63 L. J. Ch. 182, 70 L. T. 393.

(c) Litt. s. 28(> ; Co. Litt. 185 a.

(d) Co. Litt. 193 b ; 2 Cruise, t. 18, c. 2, s. 24.

(e) Re Osborne and BrUjhts, Ld., 1902, 1 C'h. 335, 71 L. J. Ch. 285, 8(J L. T.

178.

(/) See Cooper v. Bclsey. 1899, 1 Ch. 639, OS L. J. Cli. 258, SO L. T. 69,

overruling Re CoUinr/e's Settled Estates, 36 Ch. D. 516.
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of p^reater extent, in immediate reversion or remainder in the

land—as where the inheritance is granted to, or descends upon,

one of two joint tenants for life—destroys the unity of interest,

and thus dissolves the joint tenancy; and the parties hold as

tenants in common (g).

(iv.) Partition is a mode of S(>vering a joint tenancy. }\arti- (iv.) Partition,

tion is the division of land held by co-owners in undivided

shares, whereby each of the owners acquires a specific portion

of the land in severalty. It may be effected either by the

agreement and voluntary act of the co-tenants, or by judicial

process, or by award of the Board of Agriculture.

Joint tenants may, of course, divide the land among them- Voluntary

selves, as they think fit, to the extent of their estate in the Partition.

land, or power of alienating it ; and the portion allotted to

each tenant may be conveyed to him in severalty, by deed of

release executed by the other or others (k). In equity,

however, the mere agreement of the parties operates as a

partition ; and the Court will, if necessary, compel the con-

veyance to each tenant of the share agreed to be allotted

to him (/).

At common law, a partition of land held in joint tenancy Action for

could not be enforced by any one or more of the co-tenants, partition.

Statutes of Henry VIII., however, gave to joint tenants,

severally, a remedy by action at law to enforce partition (?»).

This remedy was abolished by the Limitation Act, ISoo (c. 27),

s. 3 ; and now the jurisdiction to decree a partition of land

held in joint tenancy, or other ownership in undivided shares,

is vested in the Chancery Division of the High Court of

Justice (n) ; and also in the County Courts where the value of

the land does not exceed £500 (o). This jurisdiction is exer-

cised at the instance of any one or more of the co-tenants, and
irrespective of the consent of the other or others of them, and
whatever be the extent of the applicant's estate, provided it

be an estate in possession (75). Formerly, partition could be
decreed only of lands of freehold tenure ; but, by a provision

of the Copyhold Act, 1841 (c. 35), s. 85, re-enacted by the
Copyhold Act, 1894 (c. 40), s. 87, copyholds were made subject

to partition by decree.

ig) 2 Bl. 186 ; 2 Cruise, t. 18, c. 2, ss. 2-6 ; 3 Prest. Conv. 474, 475.

[k) Co. Litt. 187 a ; 2 Cruise, t. 18, c. 2, s. 29. As to partition under the
Settled Land Acts. 1882 to 1890, see ante.

(l) 2 Cruise, t. 18, c. 2, ss. 45, 46.

(m) 31 Hen. 8, c. 1 ; 32 Hen. 8, c. 32.

(n) By the Supreme Court of Judicature Act, 1873 (c. (](\), ss. 16, 34.

(o) By the Partition Act, 1868 (c. 40), s. 12.

{p) See Af/ar v. Fairfax, 17 Ves. 533 ; S.C, and notes thereto, 1 L. C. Eq.
181 ; Mat/fair Property Co. v. Johnston. 1894. 1 Ch. 508, 63 L. J. Ch. 399, 70
L. T. 485 ; £vans v. Bagshaw, L. R. 5 Ch. 340, 39 L. J. Ch. 145.
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By Board of

Aijriculture.

Partition

Acts, 1S(;8

and 187(5.

Under the Iiiclosiire Acts, 1845 to 1876 (p. 254). and the

Board of Ag-riculture Act, 1889 (c. 30), s. 2, the Board of

Agriculture may make a partition o£ land held in joint

tenancy, on the application of any one or more of the joint

tenants, by order under seal, which effectuates the partition

without any further conveyance or release.

By the Partition Act, 1868 (c. 40), as amended by the

Partition Act, 1876 (c. 17), the Court is empowered to order

a sale, instead of a partition, of land held in joint tenancy,

where it appears that a sale and distribution of the proceeds
would be more beneficial to the parties (q). The Act also pro-

vides that, on the request of the parties interested to the extent

of a moiety or upwards, the Court shall direct a sale, unless it

sees good reason to the contrary (r) ; and further, that if

any party interested requests a sale, the Court may, if it think

fit, direct a sale, unless the other parties interested, or some of

them, undertake to purchase the share of the pai'ty requesting

a sale (s). Prior to this Act, the Court had no power to direct

a sale, if any of the co-tenants insisted on a partition, however
inconvenient a jDartition might be (t).

Coparcenary
defined.

Its character-

istics.

Sect. II.

—

Tenancy in Coparcenary.

Definition.—Tenancy in coparcenary may be defined as

ownership in community of an estate of inheritance, in un-

divided shares, by co-heirs.

Copai'ceners (as co-heirs are usually called) have unity of

title ; and they have also unity of interest in the sense that

they are deemed, in law, to have, collectively, a single estate in

the land, and to constitute together but one heir, with respect

to other persons. But, as between themselves, they have

separate estates in the land (?(). Ilence, there is no ri^ht of

survivorship between coparceners. On the death of a copar-

cener without haviiig disposed of his or her undivided share,

the share passes to the heir or heirs, according to the law of

descent on intestacy, and the coparcenary continues between

iq) S. 3. See Drinlwatcr v. natclifff, L. R. 20 Eq. 528, 44 L. J. Ch. 605, 38
L. T. 417 ; Pitt V. Jones, 5 App. Cas. G51, 49 L. J. Ch. 795, 43 L. T. 385.

(r) S. 4. See Pemberton v. Barnc'i, L. R. G Cii. (585, 19 W. R. 709 ; Lys v. Lys,

L. R. 7 Eq. 126, 19 L. 'J\ 409; Wminson v. Joberns, L. R. 16 Eq. 14; Howe v.

Gray, 5 Ch. D. 263, 46 L. J. Ch. 279 ; Porter v. Lopes, 7 Ch. D. 358, 37 L. T.

824.

(s) S. 5. See DrinJcwater v. Ratcliffe, supra ; Pitt v. Jones, supra

;

Williams v. Games, L. R. 10 Ch. 204, 44 L. J. Ch. 245, 32 L. T. 414 ; liichardson

V. Feary, 39 Ch. D. 45, 57 L. J. Ch. 1049, 59 L. T. 165. As to conversion, in

equity of the proceeds of a sale under the Acts, aee post, p. 144.

(<) A[iar V. Fairfax, and notes thereto, ubi sup.

{u) Co. Litt. 163 b, 164 a ; 2 Bl. Comm. 187, 188.
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such heir or lieirs and the other of the co-owners (i;).—The unity

of possession of coparceners is, in general, similar to that of joint

tenants (p. 128); nevertheless, a coparceuei-'s undivided share

of the land can be conveyed to his or her co-tenant by the

mode of conveyance appropriate for conveyance to a stranger,

as well as by release (w).

Creation.—Tenancy in coparcenary differs from the other Mode of.

kinds of ownership in community in that it cannot be created

by grant or other limitation (x), but arises solely by operation

of law. It may arise either under the general common law,

or under the custom of gavelkind or other similar local

custom.

Under the general law, coparcenary arises through the By general

succession of females, or persons entitled through females, as ^'^^^•

heirs of an intestate owner in fee simple or in tail ; for the

rule of primogeniture does not apply to the succession of

female heirs (p. 401). Thus, if a tenant in fee simple dies

intestate, leaving as his heirs two or more females—daughters,

sisters, or other relations of equal degree—these persons will

take the land as coparceners in equal undivided shares. And
the issue, whether male or female, of a deceased female, who
would have been entitled to a share of the land as coparcener

had she been living, may be entitled, as heir or heirs, to that

share, in coparcenary with the other of the co-tenants (//).

By the custom of gavelkind (p. 16), or other similar local By special

custom, male as well as female heirs (whether descendants custom.

or collateral relations) of the intestate, succeed as copar-

ceners (z).

Use and Enjoyment.

—

Title-deeds.—With respect to the Rights of

use and enjoyment of the land, the rights of coparceners, both coparceners

as against other persons, and as between themselves, are, in"'

general, similar to those of joint tenants (p. 130) (a); except

that they have not the remedy by action of account, given by

the statute of 4 Anne, c. 16. Coparceners of an advowson are

entitled to present to the living in turns, according to seniority,

if they cannot agree to present jointly (h).—The rights of

coparceners with respect to the deeds and documents of their

common title to the land, would seem to be similar to those of

joint tenants (p. 131).

(v) 2 Bl. Comm. 18S ; 2 Crui.se, t. 19, s. 6.

(w) 7 C. B. 45j ; Co. Litt. 164 a, 200 b.

(x) See Berens v. Felloiven, 35 W. R. 35G. o() L. T. 3i)l.

{y) See 2 Bl. Comm. 21G-218, and I'ost, p. 401.

(j) Litt. s. 2G5.

(a) Co. Litt. 164 a ; 2 Bl. Comna. 187, 188.

(6) 3 Cruise, t. 21, c. 2, s. 27 ; 2 Bl. Comm. 189.
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Rights of.

Modes of.

(i.) Alienation,

(ii.) Devolu-
tion on
intestacy.

(iii.) Partition
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Alienation.—A coparcener may alienate his or her share

either inter vivos, or (if the estate be the fee simple) by will.

The alienee will hold as tenant in common with the other

coparcener or coparceners, while the coparcenary continues as

between the remaining coparceners, if there were more than

two ; unless the alienee be one of the coparceners, who by thus

acquiring the interest of the other, or of each of the others,

becomes owner in severalty of the land {e).

Determination.—Tenancy in coparcenary may be deter-

mined, or severed, in any of the following ways :

—

(i.) Alienation of any of the undivided shares converts the

coparcenary, as has been stated, into a tenancy in common,
either wholly or in part ; or (where all the shares become
vested in one of the co-tenants) into ownership in severalty.

Such alienation by a coparcener for a less estate than that

which the coparceners hold, and a contract by one coparcener

to alienate his or her share, would apparently have the same
effect as similar dispositions of a share held in joint tenancy

(p. 131).

(ii.) The devolution of all the undivided shares upon one

of the coparceners as sole heir, through the intestacy and
failure of issue of the other coparcener or coparceners, converts

the ownership into severalty (d).

(iii.) By partition between the coparceners (the right of

enforcing which existed at common law) each of them acquires

a specific portion of the land in severalty. The different modes
by which a partition may be effected between coparceners are

the same as those applicable to joint tenancy (p. 133). The
provisions of the Partition Acts, 1868 and 1876 (p. 134), also

apply to estates held in coparcenary.

Tenancy in

common de-

fined.

Character-
istics.

Sect. III.

—

Tenancy in Common.

Definition.—Tenancy in common may be defined as owner-

ship in community in undivided shares, accruing under dif-

ferent titles, or by virtue of a grant in terms importing that

the tenants are to hold distinct interests (e).

Tenants in common have a unity of possession similar to

the unity of possession of joint tenants (/). But unity of

interest is not an incident of tenancy in common. Each
of the co-tenants is deemed, in law, to have a separate estate

;

(c) 2 Bl. Comm. 188.

(d) 2 BL Comm. 191.

(e) See 2 Cruise, t. 20, s. 1 ; 2 BI. Comm. 191.

(/) Litt. s. 292 ; 2 Bl. Comm. 195 ; 7 C. B. 455 ; ante, p. 128.
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and their respective estates may be different in qnantity.

And neither equality of shares, nor unity of title, nor unity of

time is essential to this form of co-ownership. Thus, one

tenant in common may hold in fee simple, the other in tail,

or for life ; one may be entitled to two-thirds, and the other

to one-third, of the land; one may have acquired by descent,

the other by purchase ; or one by purchase from one person,

the other by purchase from another ; and the one's estate may
have vested fifty years ago, the other's but yesterday [g).

Creation.—It has been seen that a tenancy in common By joint

may arise through the alienation by a joint tenant, or co- t«"ant or

parcener, of his or her undivided share (pp. Vol, 136) ; or
ai'i^natlnL'.

through merger of the interest of one of two or more joint gy merger of

tenants (p. 132). joint interest.

A tenancy in common is also created by grant, either inter By grant.

vivos or by will, to two or more persons. The grant must be

made in terms which sufficiently indicate that the grantees are

intended to hold as tenants in common. Unless the land is

granted to them in unequal shares, or for different estates, or

for estates vesting at different times by operation of the

common law (p. 128), the intention must appear from the

words of the grant, either expressly or by necessary impli-

cation (p. 332) ; for, in the absence of any such words, the

grant will be construed as creating a joint tenancy [h). In

certain cases, however, as has been seen, a grant that gives rise

to a joint tenancy at law, is construed in equity as creating a

tenancy in common, in order to effectuate the presumed inten-

tion of the parties (p. 129).

In settlements of land, where the land is granted to two or Cross-re-

more persons as tenants in common in tail, 'cross-remainders"'"'"""^^'"**''^'

of their respective shares are frequently created ; that is, the j^ common,
share of each of the tenants is given, in case of the determina-

tion of his estate, to the other tenant or tenants, to hold in

tail; the i*esult being, that on the failure of the estate of any
one of the co-tenants, his share accrues to the share or re-

spective shares of the other co-tenant or co-tenants, and the

ultimate estate, expectant on the failure of the estates tail

limited to the co-tenants, does not come into possession till

they have all determined (i). In a will (though not in a deed),

cross-remainders may arise by implication (p. 383).

Use and Enjoyment.

—

Title-deeds.—The rights of tenants Rights as to.

in common, as to use and enjoyment of the land, both as against

{(j) Co. Litt. 18!t a ; 2 Bl. Conim. Iit2.

(h) 2 Bl. Comm. 193.

(t) Butler's note on Co. Litt. IDo a.
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other persons, and as between themselves, are similar to the

rights, in this respect, of joint tenants (p. 130) (J) ; though
their rights as against others may, in many cases, be exercised

by them separately, since they have separate estates (Jc).—Their

rights with respect to such deeds and documents ot" title as

relate to the title to their several interests, are similar to those

of joint tenants (p. 131).

Kishts of. Alienation.—A tenant in common has the same powers
of alienation of his share, either inkr vivos or by will, as the

owner of an estate in severalty ; and the tenancy in common
continues between the alienee and the other tenant or tenants

;

unless the alienee be one of the co-tenants, who, by thus

acquiring the interest of the other, or of each of the others,

becomes owner in severalty of the land.

—

The provisions of

the Settled Land Acts, 1882 to 1890, referring to tenants in

common for life, have already been noticed (p. 132).

Modes of. Determination.—Tenancy in common can be determined

or severed in two ways only—(i.) By one of the co-tenanis

acquiring, by transfer or succession, the interest of the other,

or of each of the others, whereby he becomes owner in severalty

of the land (/) ;
(ii.) By partition between the co-tenants; the

diiferent modes of effecting which are the sau)e as those appli-

cable to joint tenancy (p. 133). And the provisions of the

Partition Acts, 18G8 and 1876 (p. 134), apply to estates held

in common.

Sect. IV.

—

Tenancy by Entireties.

Tenancy by
entireties

defined.

Cliaractei

istics.

Definition.—Tenancy by entireties may be defined as

ownership in community by a man and his wife, under a

grant made to them after their marriage, and operating ac-

cordiug to the rules of the common law.

The distinctions between this and the preceding forms of

ownership in community result from the principle of the

common law that husband and wife are, for certain purposes,

to be considered in law as but one jjerson. Under a grant of

land to a man and his wife to which the principles of the

common law apply, the possession of each of the grantees

is a possession of the entirety only ; that is, they are not

deemed to hold the land, as between themselves, in undivided

shares also. As a result of this entirety of possession, no

(j) 2 Cruise, t. 20, ss. 9-20; 2 BL Comm. 194.

(k) See Co. Litt. 197 ; 2 Bl. Coram. 195.

(0 2 Bl.Comm. 195.
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partition can be made between the husband and wife. The

husband may dispose of the interest in the laud to which he

is entitled in his own right and in right of his wife (p. 404)

;

but any other disposition of the land must be their joint act;

and subject to any such disposition, the land remains to the

survivor (?/<).

At common law, under a grant to a husband and his wife Common law

and a third person, the husband and wife take one equal moiety ^7^^^*^ an.'i

between them as tenants by entireties, and hold it in joint ^ife and

tenancy with the third person, by whom the other equal moiety another,

is held(7?).

But if land is granted to a man and woman who afterwards Subsequent

intermarry, they are not, at common law, tenants by entireties,
'j^\*^^JJJ^."'''""'"

but joint tenants or tenants in common (according to the form

of the limitation), as well after as before the marriage (o).

—

Divorce converts a tenancy by entireties into a joint

tenancy (p).

Alteration of Law.—The Married Women's Property Act, ^^™^,^
1882 (c. 7;")), has altered the rules of the common law on this

prope^^^y Act

subject, and has, in effect, abolished tenancy by entireties, as i8S2.

regards estates to which that Act applies (p. 411). A grant

to husband and wife will, under the Act, make them joint

tenants, or tenants in common, according to the terms of the

grant (5). It has been held, however, that under a grant to a

iiusband and wife and a third person, made since the Act came

into operation, the husband and wife will be entitled to one

equal moiety, and the third person will take the other moiety,

as before the Act, though the husband and wife will not be

tenants by entireties ; since the Act has not altered the previous

law, except as between husband and wife (r).

{m) 2 Bl. Comm. 182 ; 2 Cruise, t. 18, c. 1, s. 45 ; 2 Prest. Abstr. 39.

(n) Litt. s. 291 ; Burton, § 757 ; AV Wi/lde's Estate, 2 D. M. & G. 724 ;
but

see Warrington v. Warrinqton, 2 Ha. 54 ; Jie Dixon, Byrarti v. Tull, 42 Cli. D.

306 ; 61 L. T. 718, 38 W. K. 91.

(0) Co. Litt. 187 b.

(p) Thornley v. Thornley, 1893, 2 Ch. 229 ; 62 L. J. Ch. 370, 68 L. T. 199.

(q) Re March, Mander v. Harris, 27 Ch. D. IGG, 54 L. J. Ch. 143, 51 L. T

380 ; Thornley v. Thornley, supra.

(r) In re Jupp, Jupp v, Buckwell (Kny, J.), 39 Ch. D. 148, 57 L. J. Ch. 774,

59 L. I'. 129 ; cf. Re Dixon, Byram v. Tull, supra, n. (>i)-
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EQUITABLE ESTATES.

Sect. I.

—

Equitable Estates Generally.

E.juitable Definition.—Under the rules of equity, a person may be en-
e.state defined, titled to an estate in land, while the ownership of the land,

according to the common law, is in another person. Such an

estate is called an equitable estate ; while the estate of the

owner at common law is termed the legal estate. To the

equitable estate are attached all the advantages or benefits

of ownership ; and the owner of the legal estate is bound

to hold and deal with that estate solely for the purpose of

effectuating the rights of the equitable owner («). The obliga-

Trust, tion to which the owner of the legal estate is thus subject is

trustee, termed a trust (/^); he himself is called a trustee; and the
cestui que equitable owner is called the cestui que trust.

Uses. Origin.—It has been seen that the introduction of equit-

able estates into the legal system was due to the recognition

of declarations of the use of land, and their enforcement, by

the early Chancellors, in the exercise of their equitable juris-

diction (p. 119). The use was an estate in the land, that

owed its existence solely to the rules of equity. The legal

estate, or ownership according to the common law, was vested

in the person who held to the use declared; but in equity, he

was bound to hold the land according to the terms of the

declaration of use.—The provisions of the Statute of Uses,

whereby—with a view to the suppression of equitable owner-

ship of land—uses of freeholds were converted into legal

estates, have been already noticed (j). 120).

No use upon Soon after the passing of the Statute of Uses, it was

judicially decided that where land was granted to the use of

one person, to hold to the use of another— as to A., to the use

of B., to the use of C.—the operation of the statute was con-

fined to the execution of the first use, and the second use was

(a) Story, Eq. Jurisp. § 964 ; 1 Spence, 496.

(6) The word 'trust' is by some writers applied to the equitable estate, or

interest of the cestui que trust : see 2 Spence, 875.

a UBC.



EQUITABLE ESTATES. 1 4 1

void(c). It might reasonably have been held that the instant

the first use was executed in P>., he became seised to the use ot"

C, and that the statute would execute this use, as it did the

first. It seems, however, that this construction was not ad-

verted to ; and it was established that ' no use could be limited

on a use.* But inasmuch as it was evident that the person in

whom the first use was executed was not intended to have any
beneficial interest, the Court of Chancery held that, though
the second use was not executed by the statute, yet a trust

was thereby created for the benefit of the person in whose
favour it was declared ; and that this trust was binding in

equity on the owner of the legal estate (f^). In course of time,

equitable interests thus created acquired the incidents of

actual estates. Thus, by means of a limitation of a use

upon a use, an estate, though it belong to the class of those

to which the Statute of Uses applies, may yet be an equit-

able estate.

It was further held that the operation of the Statute of St. of Uses

Uses was confined to the execution of passive uses—that is, '^PPlies ""•>'*'• •

such as do not require the exercise of acts of ownership by
the person seised to the use. Where active uses or trusts are

declared—as where land is granted to a person to the use, or

in trust, that he shall receive the rents and profits and deal

with them in a prescribed manner, or shall sell the land, or

discharge other specified duties—the grantee retains the legal

estate, as being necessary for the discharge of his duties ; and

the rights of the parties for whose benefit the use or trust was
created, are enforceable as equitable interests (e).

The Statute of Uses, as has been seen, applies only to other uses nut

estates of freehold in lands of freehold tenure. Hence, a ^^^^'^^^^ ^X

limitation of a use upon a use is not essential to the creation ' "

of an equitable interest in an estate for years ; nor to the

creation of an ecjuitable estate in land of copyhold tenure. In

either case, a grant to a person, merely 'to the use of or 'in

trust for' another, creates an equitable estate in favour of the

latter (/).

Under various circumstances, equitable estates arise by the Ei|uitable

operation of rules of equity, in favour of persons to whom no '^^^^^^^. ^y

1 ^.,. 1 ^i"^ ,1 -ri'^11 J, operation ot

beneficial interest has been granted. JLquitable estates so j^^.

created differ, in some respects, from those created by actual

(c) TyrreVs Case (4 & 5 Philip k, Mary), Dyer 155; Girland v. Sharp (37

Elizabeth), Cro. Eliz. 382.

(d) 2 Bl. Comm. 335, 336.

(e) 1 Sand.. Uses, 253. See Lewin on Trusts, 224 ; Balder v. White, L. K.

20 Eq. 166, 23 W. K. 670. As to the application of the above rule to limita-

tions by will, see post, p. 152.

{/) 1 Cruise, t. 12, c. 1, ss. 35. 67 ; Bala- v. I17i('<c, sui>ra ; Allen v. Bewsaj,

7 Ch. D. 453, 37 L. T. 688.
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limitation as above doscribed, and may be regarded as forming

a distinct-class of equitable interests.

Analogy of Equitable to Legal Estates. — Equitable

estates are, in general, analogous to estates as regulated by

the common law. The general rule on this point is expressed

in the maxim ' equity follows the law,' Thus, equitable estates

may be granted in fee simple, in tail, for life, years, or at will
;

and in possession or in expectancy ; and either in severalty or

in community ; and their incidents are, generally, similar to

those of legal estates.

This general rule is subject, however, to important ex-

ceptions. Thus, as has been seen, the legal estate in an

existing term of years, or other chattel interest, cannot be

granted, inter vivos, to one for life with remainder to another,

or by way of executory interest; but the equitable interest in

chattels real may be so granted (pp, 100, 122), Again, it has

never been necessary that an equitable estate of freehold,

granted by way of contingent remainder, should have a

particular estate of freehold to support it {cf. p. 114); or

that an equitable contingent remainder should vest on or

before the expiration of the particular estate (cf. p. Ill)

;

for each of these requirements is satisfied by the seisin vested

in the trustee (//). Other qualifications of the general rule are

mentioned hereafter (li).

In the application of the distinctions between realty and

personalty to equitable interests in land subject to a trust for

its conversion into money, and in money subject to a trust for

its application in the purchase of land, equity does not follow

the law in all respects. Until actual conversion, the legal

ownership is governed, in the former case, by the law appli-

cable to land, and, in the latter, by the law applicable to money.

But, in certain cases, the equitable interest is, to some extent,

governed by the rules that would be applicable thereto if the

land or money (as the case may be) had been actually converted,

although no conversion has, in fact, taken place. This occurs

in the following cases,

(i.) Land belonging to partners in trade, as such, and vested

in them jointly, is subject, in equity, in the absence of stipula-

tion to the contrary, to an implied agreement between the

{g) Fearne, C, R., 303, 321 ; Re Eddds Trusts, L. R. 11 Eq. 559, 40 L. J.

Ch. 3U5, 24 L. T. 223 ; Astlcy v, MicUctfnmit, 15 Ch. D, 59, 43 L. T, 58, 28

W, R. 811 ; Re Freme, 18S)1. 3 Ch. UM, CO L. J. Ch, 5(52, 65 L, T. 183
;

Re Brooke, 1894, 1 Ch. 43, G3 L. J, Ch, 159, 70 L. T. 71. As to the right

to the intermediate rents and profits, see ante, p. 114, and Re Averill, there

cited.

(h) See distinction.s as to modes of alienation, application of the rule in

Shelley's Case, and former law as to escheat, post, pp, 325, 333, 442.
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partners, for sale of the partnership assets upon a dissolution

of the partnership, for the purpose of division among the
partners. Hence, on the death of a partner, his share in land

vested in the ])artners as real estate is considered (unless it has

been otherwise agreed between the partners) to be converted
into personal estate, and is transmissible accordingly. The
legal estate in the land remains in the surviving partners or

partner, but subject to a trust for the personal representatives

of the deceased partner, to the extent of his share. These
equitable rules have now, however, been superseded by pro-

visions, to the same effect, of the Partnership Act. 1800 (c. .'iO),

ss. 20 (3), 22.

(ii.) On the death of a person in whom an estate in land in (ii.) Of land

fee or for life is vested by way of mortgage, as security for a ^^'^ '"

debt due to him, his interest in the land is, in equity, deemed ^^^ °^°^'

to be converted into personal estate, and is transmissible

accordingly (p. 1'.)")). In this case, also, no express declaration

of trust is needed to effect the conversion.

(iii.) Where land is vested in a trustee, with an express (iii.) Where

direction for its sale, the equitable interest in the land so express

directed to be converted is subject, in general, as regards its convert"
transfer, its devolution on death, and its liability for debts, to

the rules applicable to money. And similarly, where money
is vested in a trustee with an express direction for its applica-

tion in the purchase of land, the equitable interest in the
money so directed to be converted is, in general, subject, in

the above respects, to the rules applicable to land (i). The
equitable conversion is effected by the mere direction to the
trustees, in accordance with the maxim 'equity regards that as

done which ought to be done.' Bnt to effect such conversion,

there must be an absolute and valid direction to convert, either

immediately or at a future time (j), and not a mere power or

authority to convert. And a mere expression of desire or

intention, on the part of a testator or settlor, that his land
should devolve as money, or his money as land, will not effect

a conversion (k); nor will a trust for conversion that is void for

any cause, e.fj. for remoteness (p. 287) (l). And though there

be an effectual trust for conversion, a person absolutely

entitled to the equitable interest in the subject of the trust

may elect to take it (whether it be land or money) in its un-

{i) Fletcher v. Ashburner, 1 Bro. C. C. 497 ; S.C., and notes thereto, 1 L. C.
Eq. 327.

(./) Pollcp V. Seymour, 2 Y. & C". Ex. 708 ; Re Hmr, 2(5 Ch. D. GOl, 53 L. J.

Ch. 1051, 51 L. T. 283; but see Earlom v. Saunders, 1 Amb. 2-11.

{k) Johnson V. Arnold, 1 Ves. Sen. 1G9 ; Edwards v. Titcl; 3 D. M. & G. 40

:

Hyett V. Mckin, 25 Ch. D. 735, 53 L. J. Ch. 241, 50 L. T. 54.

(I) Gnodicr v. Edmunds, 1893, 3 Ch. 455, G2 L. J. Ch. 649 : lie Wood, 1894,
3 Ch. 381, 63 L. J. Ch. 790, 71 L. T. 413.
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converted state (lu). A person entitled in equity to a share,

only, in the money to arise from the sale of land, under a trust

for its conversion, cannot, without the concurrence of the

other parties interested, elect to take his share as land, as

the sale of the remainder of the land would be thereby pre-

judiced (n) ; but a person entitled in equity to a share in land,

to be purchased under a trust for the application of money in

the purchase of land, may, in general, elect to take his share in

money (o).

(iv.) Where money arising from the purchase of land by

a railway or other company, under powers of compulsory

under conip'u?- P"^'c^^^^^) ^^ P^i^ ^^^^ court by the purchasers (p), and does

sory powers, uot belong absolutely to a person who is sui juris, it is deemed
to be impressed with the quality of land, and is subject, in

equity, to rules similar to those applicable to money held on

trust for conversion into land {q). And the like rules apply to

the proceeds of land sold under order of the Court, as in the

case of a sale under the Settled Estates Act, 1877 (p. 61),

or the Partition Acts, 1808 and 1870 (p. 134) {qq).

(iv.) Where
land pur-

chased or sold

Courts of

equitable

jurisdiction.

Equitable Jurisdiction of Courts.—Prior to the changes

made by the Supreme Court of Judicature Acts, 1873 (c. 66)

and 1875 (c. 77), the Court of Chancery had exclusive cog-

nisance of matters relating to equitable estates, except that,

by modern statutes, a limited equitable jurisdiction in such

matters was conferred upon the County Courts (r). Since the

rules of equity were not administered by the superior Courts of

common law jurisdiction, those Courts could not recognise the

cestui que trust, or at most could regard him only as a tenant at

will of the trustee (s). But by the Supreme Court of Judica-

ture Act, 1873, equitable estates and rights are to be noticed

and acted upon by all Courts ; and in case of conflict between

the rules of equity and tliose of the common law, the former

are to prevail (ss. 24, 25). The Act, however, provides that

all causes and matters in the High Court of Justice, for the

execution of trusts, are to be assigned to the Chancery Divi-

sion of that court (s. 34).

(m) Notes to Fletcher v. Ashhwnicr, supra ; Lewin, 1151 ct scq.

{n) Holloway v. Raddiffe, 23 Beav. 1G3, 20 h. J. Ch, 401.

(o) Seely v. Jago, 1 P. Wms. 389.

(^j) See post, pp. 472, 474.

(.7) Kelland v, Fulford, G Ch. D. 491, 47 L. J. Cli. 94.

[qq) See Ee Morgan, 1900, 2 Ch. 474, G9 L. J. Ch. 735, 48 W. R. G70, and
cases there cited.

(r) See the County Courts Act, 1888 (c. 43), ss. 07-70. This Act repeals

the preceding Acts.

(s) Lewin, 828,
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Division of Topics.—In considering the niode.s of creation Trustw Vjy

of equitable estates, the rights of owners thereunder, and the ti^^'aration,

causes of their determination, equitable estates created by operatioii''..f^

declaration of trust—that is, by actual limitation to, or in law.

favour of, the cestui qvx trust, as above described—may be
distinguished from equitable estates created by the mere
operation of law ; that is, such as are raised by force, merely,
of rules of equity.

Sect. II.

—

Equitabf.e Estates Created by Declaration
OF Trust.

Creation.—The grant or limitation of an equitable estate Deckrati.ju

to, or in favour of, a person, is called a declaration of trust. "^ ^^^^^ >

It may be made either inter vivos or by will ; and either upon
a transfer by the settlor to a trustee—as where A. conveys to

the use of B. and his heirs, in trust for C. and his heirs ; or

by the settlor constituting himself a trustee—as where A.
expressly declares that an estate vested in him is held by him
in trust for C. and his heirs (t). And the settlor may himself

be the cesttii que trust ; as where A. conveys to the use of B.

and his heirs, in trust for A. and his heirs.

In general, as will hereafter be seen, a declaration of trust Trust of land

of land must be evidenced by writing (p. 325) ; and, in the case ^^^^ ^^

of a testamentary trust, it must be contained in the settlor's wHtin<^^'
^^

will, or in a codicil thereto. But where land is conveyed or

devised to a person, on the faith of a promise by him (or even
his tacit consent) to hold the land upon a trust communicated
to him by the grantor or testator, but not evidenced as above. Except secret

the secret trust (as a trust so declared is usually called) may, t^^st.

if denied by him, be proved against him by parol evidence (u).

Express and Implied Trusts.—In the creation of a trust, it Trusts

is not essential that the trust be explicitly declared ; any words distinguished,

that evince an intention to confer a beneficial interest will

suffice for that purpose. In this respect, trusts are dis-

tinguished as express or implied. A trust is express, when
the declaration is explicit, e.g., ' to the use of A., in trust for

B.' It is implied, where the intention to create a trust is not
stated directly, but may be presumed from the words used (y).

To the latter class belong what are called precatory trusts, Precatory

which usually occur in wills, and arise where the testator
*'""^*'

makes a gift to a person, and adds words expressing a wish,

(t) See Lewin, 68 et seq.

(m) See Lewin, 54, 61-67
; Be Boyes, 26 Ch. D. 531, 53 L. J. Ch. 654, 50 L. T.

581; lie Duke of Marlborouf/h, 1894, 2 Ch. 133, 63 L. J. Ch. 471, 70 L. T. 314;
Rochefoucauld v. Boustcad, 1897, 1 Ch. 196, 66 L. J. Ch. 74, 75 L. T. .502.

(v) Lewin, 117.

K
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request, recommendation, liope, confidence, or belief, that the

donee will dispose of the subject-matter of the ^ift in favour

of another. Such precatory words are construed as imperative,

and (if the subject-matter to which they apply be sufficiently

certain) as constituting a declaration of trust ; if it appears

from the context that the testator intended to create a trust (w).

Trust cieated Another instance of an implied trust occurs, where a will

directs that the testator's real estate shall be charged with his

debts, or with legacies given by the will. The words of charge

operate as a declaration of trust in favour of the persons

entitled to the benefit of the charge, and bind the heir or

Words of con- devisee to whom the legal estate passes (x). And again, words
of condition annexed to a gift of land by will are. jn some
cases, construed as a declaration of trust imposed on the

devisee ; as where land is devised to A. in fee simple, ' he

paying the testator's debts '

(y) ; or to the testator's wife, ' she

maintaining the testator's infant children ' (z).

Executory and Executed Trusts; Voluntary Trusts.—Where
a trust is created in considei-ation of an intended marriage, or

for other valuable consideration, or where it is created by will,

it will be valid and enforceable, though it be merely executory.

A trust is said to be executory, where it has not been actually

declared, but is merely the subject of an agreement, or of in-

structions or directions, to be subsequently carried out by
means of a declaration of trust; as where, by an agreement
made in consideration of an intended marriage, it is provided

that land shall be vested in trustees, in strict settlement ; or

where a testator gives similar directions with respect to land

devised by his will. An executory trust of land, when created

for valuable consideration (a), or contained in a will, is enforced

as against the settlor, or any other owner of the legal estate,

except a purchaser who has accjuired the legal estate without

notice of the trust ; in accordance with the priuci]ile that
' equity looks upon that as done which ought to be done '

(&). A
voluntaiy trust—that is, a trust not created for valuable con-

(?«) Knight v. Kniqlit, 3 Beav. 148 ; Bririgs v. Penny, 3 M. & G. 546 ; Stead

V. Mdlor, 5 Ch. D. 225, 46 L. J. €h. 880, 36 L. T. 498 ; Re Diqr,lcs, 39 Ch. D.

253, 59 L. 'J'. 884 ; Re Hamilton, 1895, 2 Ch. 370. 64 L. J. Ch. 799, 72 L. T. 748

;

Re WUliams, 1897, 2 Ch. 12, 66 L. J. Ch. 485, 76 L. T. 600 ; Lewin, ch. 8, s. 2.

(x) Lewin, 151.

(y) Wright v. WilJdn, 2 B. & Sm. 232 ; Lewin. 151.

(z) Lewin, 148, and cases there cited.

(a) Lewis v. AfadocJcs, 8 Ves. 150 ; Hustir v. ffastic, 2 Ch. D. 304. 34 L. 'I'.

747, 24 W. R. 564 ; Gale v. Gale, 6 Ch. D. 144, 36 L. T. (590, 25 W. R. 772.

(6) See Glenorchy v. Bosville, Talb. 3 ; S.C, and notes, 2 L. C. Eq. 763
;

SackvUle- West v. Uolmesdale, L. R. 4 H. L. 543, 39 L. J. Ch. 505 ; Grier v.

Grier, L. R. 5 H. L. (588 ; Siinye v. Synye, ]8!)4, 1 Q. B. 466, 63 L.J. Q. B. 202,

70 L. T. 221.
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sideration—is not enforceable, if it be merely executory, unless it

be created by will. For if it be created by contract, it is subject

to the general rule that an agreement not made for valuable

consideration cannot be specifically enforced in equity—even

though it be made by deed, and be, therefore, a valid contract

for the breach of which the common law gives a remedy in

damages (c). This distinction does not apply to executed trusts; Executed

for these are enforceable, whether they be created for valuable
'^"*' "

consideration or be merely voluntary. An executed, as opposed

to an executory, trust, is a trust completely declared

—

that is, whereby the equitable estate or interest is expressly

created (d).

Use and Enjoyment.—Where the equitable interest is an Rights of

estate of inheritance in possession, the cestui que trust, if he is ^^**"/ 'i'"^.... -11 1 1
• f \ ^ T-ii truat as to.

sui juris, IS entitled to the actual possession oi the land, with the

same rights of use and enjoyment as if he were the owner of a

corresponding legal estate in the land. But these rights may be '

..'..

restricted, as the circumstances of the case may require, by >

reason of the existence of other equitable interests in the land,

e.g. charges of money thereon, created by the settlor and to be

given effect to by the trustee (e).

Where the equitable interest of the cestui que trust is a life Where enuit-

estate, or term of years, and the trustee has no active duties to able estate is

discharge in the management of the land, under the terms of years.

his trust, the cestui que trust is entitled to the actual possession

of the laud. But if the trustee has such duties to perform, the

cestui que trust has not a right to the possession, unless the

C'Ourt, in its discretion, thinks fit to put him in possession (/).

If he be in possession of the land, his rights and duties, as re-

gards use and enjoyment of the laud, are similar to those of a

tenant of a corresponding legal estate in possession, except as

otherwise directed by the settlor ; and if he be not in posses-

sion, he is entitled to the net rents and profits of the land,
' '"

subject to any such direction of the settlor as last mentioned

;

and he may require the trustee to render accurate information

and accounts as to the state of the trust (g). In either case, it

is the duty of the trustee to protect such rights of persons

(c) Ellison V. Ellison, 6 Ves. 656 ; S.C. 2 L. C. Eq. 885 ; In re Anstis, 31 Ch.

D. 596, 54 L. T. 742, 34 W. R. 483.

(d) See Glenorchy v. Bosville, and notes, supra, n. {b).

(e) Lewin, 824.

(/) Tidd V. Lister, 5 Madd. 429 ; Re Baqofs Settlement, 1894, 1 Ch. 177, 63

1.. J. Ch. 515, 70 L. T. 229; Re Wytkes, 1893, 2 Ch. .3(i9, 62 L. J. Ch. 6()3, 68

L. T. 520; Jte Neicen, 1894, 2 Ch. 297, G3 L. J. Ch. 763, 70 L. T. 653; lie

Riehardson, 1900, 2 Ch. 778, 69 L. J. Ch. 804 ; Re Money KyrLes Settlement,

1900, 2 Ch. 839, 69 L. J. Ch. 780, 83 L. T. 74.

(g) Lewin, 843.
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having equitable estates in expectancy in the land, as could be
enforced by them against the cestui que trust who is in posses-

sion, or in receipt of tlie rents and profits, if the respective

equitable interests were legal estates ; except so far as the

settlor may have otherwise directed.

Where lease- Where leaseholds for years are vested in a trustee, in trust
holds are

f^j. ^ person during his life, and after his death in trust for

another, the owner of the equitable life interest is not bound,

as between himself and the equitable remainderman, to perform
the covenants of the lease so as to prevent its forfeiture (//,).

But where leaseholds for years are bequeathed on trust, the

cestiii que trust is bound to indemnify the testator's general

estate ag-ainst the oblio-ations which accrue under the lease

during the continuance of the interest of the cestui que trust {i).

The cestui que trust is not personally liable to the lessor in re-

spect of these obligations (
;').

Tni.stee's duty If, Under the terms of the trust, the trustee has the general
*^*"

"J"'*^'
management of the land, including the receipt, in the first in-

othttrVxpendi- stance, of the rents and profits, he should apply the rents and
turt-. profits, and the income of any other property held by him on

the same trusts, in payment of outgoings usually paid out of

income—including liabilities for rent, repairs, and insurance,

where the property is leasehold (Jc). Expenses of other kinds

may be raised and paid by the trustee out of the corpus of the

trust property, if he be expressly empowered to do this, by the

trust instrument or by statute ; and, in such case, as between
the cestuis que trust, the expenditure will be borne by them rate-

ably, according to their respective interests (/). But other-

wise, only such expenses can be thus charged upon the corpus

of the property as, in the view of the Court, are essential for

the preservation of the property, unless all the cestuis que trust

interested in the property are free from disability, and sanction

the expenditure (?n).

Con version i.f Where a testator gives the whole, or the residue, of his pro-
wasting or perty in trust for persons in succession, and the property includes

property.

[h) Re Courtier, 34 Ch. D. 136, 55 L. 'J'. 574, 35 W. K. 85 ; cf. Re Pdrr,/

and Iloplcin, 1900, 1 Ch. IGO, (!S) L. J. (Ui. 190, 81 L. T. 807, and ante, p. 125.

(i) Re Betty, 1899, 1 Ch. 821, f>8 L. J. Ch. 435, 80 L. T. (J75 ; Re Gjcrs, 1899.

2 Ch. 54, 68 L. J. Ch. 442, 80 L. T. 689.

(./) Ramngc v. Womack^ 1900, 1 Q. B. 116, 69 L. J. Q. 15. 40, 81 L. 1'. 526.

(k) Re Folder, 16 Ch. D. 723, 44 L. 'I'. 99, 29 W. R. 891 ; Re Reddin;/, 18!)7,

1 Ch. 876, (16 L. J. Ch. 460, 76 L. T. 339; Re Copland's Settlement, 1900, 1 Ch.

326, 69 L. J. Ch. 240, 82 L. T. 194 ; Re Partimjion, 1902, 1 Ch. 711, 71 L. J.

Ch. 472, 86 L. T. 194.

[l) Re Barney, 1894, 3 Ch. 562, 63 L. J. (^h. 676, 71 L. T. 180; Re Lever, 1897,

1 Ch. 32, 66 L. J. Ch. 66. 75 L. T. 383 ; Re Thomas, 1900, 1 Ch. 319, 69 L. J.

Ch. 198. See Improvement of Land Act, 1864 (c. 114), s. 24.

{m) Re llotchl-ys, 32 Ch. D. 408, 55 L. J. Ch. 546, 55 L. T. 110; Re Willis,

1902. 1 Ch. 15; Re Monta^ju, 1897, 2 Ch. 8.
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an interest in land, of a wasting nature [e.g. a leasehold held

for a short term), or a future or reversionary interest, it is the

duty of the trustee to sell the land, and invest the proceeds for

the benefit of the successive cestuis q\u trud, unless the will

otherwise expressly directs, or such direction is to be implied

from its terms (n).

The e([uitable tenant for life of real estate subject to a trust Income prior

for conversion is entitled to the rents of the land prior to the *" conversion,

conversion, unless the settlor has otherwise expressly or im-

pliedly directed. And the equitable tenant for life of personalty

subject to a trust for conversion into realty, or of wasting or

reversionary property which ought to be converted—as ex-

plained in the preceding paragraph—is entitled, unless the

settlor otherwise directs, to the income of the property prior to ,

its conversion, or, in some circumstances, to an allowance out of

the income at the rate of £3 per cent, per annum ; and to the

like allowance out of the proceeds of conversion of future or

reversionary interests (o).

Where all the persons having equitable interests in the land Stavinj,'

are sui juris, they may concur in staying the execution of the
^J^^'^"^,'!'"

"'

trusts, and may deal with the land as they think fit ; and a sole

cestui que trust, who is sui juris, has a similar right [j^).

Title-deeds.—The cestui que trust has a right to inspect title- Inspection

deeds and other documents relating to the trust, which are in g"ggj^°"*'

the trustee's possession. And where he is entitled to the pos-

session of the land, he has a right to the possession of the title-

deeds also ; unless their retention by the trustee is necessary

for the purposes of the trust [q).

Alienation.^—^Equitable estates are, in general, alienable to Rights of.

the same extent as similar legal estates ; and the rules as to

conditions or limitations restrictive of their alienation are, in

effect, the same as those applicable to legal estates (?•). Under
the Fines and Recoveries Act, 18.33 (c. 74), an equitable estate

tail is barred by the same mode of assurance, and with the same
formalities, as a legal estate tail (ss. 1, 15) ; or, if the tenure be

copyhold, the entail may be barred by deed, in the same manner
as if the tenure were freehold (except that the deed is to be

enrolled on the court rolls, and not otherwise) (s), as well as by

(n) See Howe v. Ld. Dartmouth, 7 Ves. 137, S.C. and notes thereto, 1 L. C.

Kq. 68; Re Van Straubenzec, lUOl, 2 Ch. 779, 70 L. J. Ch. 825, 85 L. T. 541
;

I.ewin. 321-325.

(o) See Lewin 325-328, and cases there cited ; ll< Woodx, 1904, 2 Ch. 4.

{p) Lewin, 841.

{q) Re Corvin, 33 Ch. D. 179. 56 L. J. Ch. 78; Re Bwmahys Settled Estates,

42 Ch. D. 621, 58 L. J. Ch. 664, 61 L. T. 22 ; and cases cited sup. note (/).

(r) Lewin, 845, 846.

(.s) See Honeywood v. Foster, 30 Beav. 1 ; ilrtcn v. Paterson, 32 Ch. D. 95, 54

1>. T. 738, 34 W. K. 724.
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surrender (ss. 50-54).—Where money is subject to a trust for

its conversion into land, a person who would be entitled to an
equitable estate tail in possession in the land, if the conversion

took j)lace, may execute a disentailing deed of the money, under
the Act (s. 71), and may then claim the money as absolute

owner.
Lpfise by ^ cesfui que trust who grants a lease may, as between him-

Irud
''"^

^^^^ ^^^^ ^^® lessee, distrain for rent and exercise the other

rights of a landlord, as if he had the legal estate in rever-

sion (ss).

Conveyance AMiere the equitable estate of the cestui que trust is the fee
of legal estate

gi^nple, and he is 6m juris, and the trustee has no duties to per-
by direction oi ,•

i
• i

•
i

• • c i i i i

cestui que lorm which necessitate his retention or tlie legal estate, the
«»•«««. cestui que trust may require the trustee to convey the legal

estate to the cestui que trust himself, or to any other person {£).

Alienation The powers given by the Settled Land Acts, 1882 to 1890,
under Settled \q tenants for life and others (pp. 53, G.">), are annexed as well

to equitable, as to legal, estates and interests (/^).

Passes legal On alienation by an equitable owner, under the Acts, he can
*"" * ^'. pass the legal estate iti the land, if it be comprised in the settle-

ment, without the concurrence of the trustee or trustees in whom
it is vested (see S. L. Act, 1882, ss. 20 (1) (2), 55 (2)).

Provisions as The powers given by the Settled Land Act, 1882, to the
to land heid»'i tenant for life of land, were, by that Act, extended to any per-

son for the time being beneficially entitled to the income of land

vested in trustees upon trust for sale (v) and for the application

of the money to arise from the sale, or the income of such

money, or the income of the land until sale, or any part of that

money or income, for the benefit of any person for his life, or

other limited period. The Act provided, in effect, that the

land should be deemed settled land and the trust instrument a

settlement ; and that the person entitled to the income of the

land until sale should be deemed the tenant for life of the land
;

and that the trustees under the instrument should be the trus-

tees of the settlement for the purposes of the Act (s. Go).

Their opera- These provisions were found to be inconvenient in ])ractice,
^'"""

as giving rise to a needless restraint on the administration of

trusts for sale of land ; since, by reason of the provision of the

Act which requires the consent of the tenant for life under a

settlement to the exercise by trustees of powers of sale, &c.,

given them by the settlement (s. h'o (2), ante, p. 72), the trus-

tees for sale were unable to execute their trust, except with the

(ss) Lewin, 82S».

(t) Lewin, 8;5«.

(m) See definition of ' tenant for life ' in the S. L. Act, 1S,S2, s. 2 (5), and see
.s. 2 (10); also s. 58 (ix.), cited ante, p. (53.

(v) See Re Home's Settled Estate, 39 Ch. D. 84, 57 L. J. Ch. 790, 59 I-. T.

580.
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consent of any person having a limited interest in the income

of the land until sale {iv). And the exercise, by the person

entitled to the income of the land till sale, of the powers of

alienation given by the Act to the tenant for life, might also

prevent the due execution of the trust.

To remedy these inconveniences, the Settled Land Act, Alteration by

1884 (c. 18),'^has provided that, in the case of a settlement -''•^ttled hand

within the above enactment of the Act of 1882, any consent ' ^ '

not required by the terms of the settlement is not to be deemed
necessary to enable the trustees of the settlement, or any other

person, to execute any of the trusts or powers created by the

settlement (s. 6 (1)). It has also provided that the powers

conferred by the above enactment of the Act of 188*2—that is,

the powers thereby given to the person entitled to the income

of the land till sale thereof—are not to be exercised without

the leave of the Court ; and that, so long as an order giving

such leave is in force, neither the trustees of the settlement.

nor any person other than the person having such leave, may
execute any of the trusts or powers of the settlement, for any

purpose for which leave has thus been given to exercise a

power conferred by the Act of 1882. The order giving leave

may be registered as a lis pendens (p. 270) against the trustees

of the settlement ; and no person dealing with the trustees, or

acting under the trusts of the settlement, is to be affected by

the order, unless and until it is so registered (s. T)(a;).

Determination.—The rules as to the determination, or Modes of.

failure, of equitable estates are, in general, similar to those

applying, in this respect, to legal estates. The following, how-

ever, are peculiar to equitable estates {y).

An equitable contingent remainder, as has been mentioned. Equitable

has never been liable to determine by the failure of the par- contingent

ticular estate prior to the vesting of the remainder (p. 142).

On the acquisition of the legal estate by the equitable Merger of

owner, in his own right, if the legal estate so acquired be in j^HU'ta^j^" '"

extent equal to, or greater than, the equitable estate, the latter

is merged in the legal estate, and no longer exists as distinct

from the legal ownership (z).

If a person acquires the legal estate by conveyance from Alienation by

the trustee, for valuable consideration paid or rendered, with-
*^™^J^^2ser

out notice that the land is the subject of an equitable estate or without

interest, he is entitled to retain the land as owner, free from notice.

(iv) But see Taylor v. Poncia, 25 Ch. D. 646, 53 L. J. Ch. 409.

(c) Re Hardimfs Estate, 1801, 1 Cli. 60, 63 L. T. 539.

((/) As to the abolition of the former distinction between legal and equit-

able estates with regard to escheat, see post, p. 442.

(-) Lewin. 12 ; Howard v. Earl of Shrewxbury, L. R. 17 Eq. 378, 397. 43 L. .J.

Ch. 495, 29 L. T. 862 ; Re Selous, 1901, 1 Ch. 921, 70 L. J. Ch. 402, 84 L. T. 318.
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the claims of the cestui que, trust. The equitable estate is thus

extinguished, and the only remedy of the ccst^ii que trust is

against the trustee personally, for his breach of trust in thus

disposing of the land. For the purchaser is deemed to have,

under the circumstances, an equal right in equity with the

cestui que trust; and he is preferred to the latter, by reason

of his having the legal ownership (a). And the legal estate

affords the same protection to a sub-purchaser, with notice,

from a prior purchaser without notice ; and also to a sub-

purchaser without notice, from a purchaser with notice (h).

The Trustee.—In connection with the subject of equitable

estates created by declaration of trust, the estate and office of

the trustee may be here noticed.

Extent of, Estate of Trustee.—In the case of a trust created inter vivos,

the legal estate in the land, held by the trustee for the pur-

poses of the trust, is an estate of such extent as is expressly

limited to him (c). But where the trust is created by will, the

legal estate thereby given to the trustee is deemed (subject to

the enactment next mentioned) to be of such extent only as is

required for the purposes of the trust. Thus, if land were

devised to A. and his heirs, upon trust to pay the rents to B.

for his life, and, subject thereto, were devised to C. in fee

simple, A. would take the legal estate for the life of B, only,

notwithstanding that the limitation to him was, in terms,

sufficient to create an estate in fee simple :(rl) and a correspond-

ing bequest of an estate for years has the same effect («), This

rule, however, has been altered, to some extent, by the Wills

Act, 1837 (c, 26), which provides that where real estate is

devised to trustees, the devise shall be construed to pass the

fee simple, or other the whole estate or interest which the

testator had power to dispose of, unless a definite term of

years, or an estate of freehold, be thereby given, expressly or

by implication (s. 30, and see s, 31)(/).

Devolution of, When the legal estate is vested in two or more trustees, it

on death. ^
(a) Baxsett v. Noswnrthy, Finch 102 ; S.C.. and notes thereto, 2 L. C. Eq. 150

;

Lewin, lOl.'i, and case.s there cited. As to notice, see post, p. Ifio..

{h) Harrison v. Forth, Prec. Ch. .51 ; Mertins v. Jolliffe, I Amb. 311.

(c) Wykham v. Wykham, 11 East 458; Coojifr v. Kynock. L. R. 7 Ch. App.

898, 41 L. J. Ch. 296, 2(5 L. T. 10.

(d) .See Lewin, 226 et seq. ; Baker v. White, L. H. 20 Eq. ICG, 171, 23 W. R.

670; Marshall V. (Jinf/eU, 21 Ch. D. 790, 51 L. J. Ch. 818, 47 L. T. 1,59; Van
Grutten v. Foxwell, 1897, A. C. 658, 66 L. J. Q. B. 745, 77 L. T. 170; Re Adams
and Perry s Contract, 1899, 1 Ch. 554, 68 L. J. Ch. 2.59, 80 L. T. 149.

(c) Stevenson v. Mai/or of Liverpool, L, R. 10 Q. B. 81, 44 L. J. Q. B. 34, 31

L. T. 673.

(/) Berry v. Berry, 7 Ch, D. 657, 17 L. J. Ch. 182, 38 L. T. 474 ; Re Brooke,

1894, 1 Ch". 43, 63 L. J. Ch. 159, 70 L. '1'. 71 ; AV Toirnsend's Contract, 189,5, 1

Cli. 716, 64 L. J. Ch. 334, 72 L. T. 321.
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is, in practice, limited to them as joint tenants, in order that,

on the death of any one of them, ic may pass to the survivors

or survivor. On the death of a sole trustee, the estate, if it be

a chattel interest, vests in his legal personal representative.

Formerly, if it were an estate of inheritance, it passed, on the

sole trustee's death, to any person to whom he had devised it

;

or, if he had not devised it, to his heir-at-law. But the Con-

veyancing and Law of Propery Act, 18(S1 (c. 41), provided, as

to trustees dying after the commencement of the Act {i.e., on

or after ihe 1st January 1882), that an estate or interest of

inheritance, or limited to the heir as special occupant, in any

tenements or hereditaments, corporeal or incorporeal, vested on

any trust in any person solely, shall, on his death, notwithstand-

ing any testamentary disposition, devolve to, and become vested

in, his personal representative, in like manner as if the same
were a chattel real (s. oO){g). The Copyhold Act, 180-1 (c. 46),

has since enacted, however, that the foregoing provision shall

not apply to land of copyhold or customary tenure vested

in the tenant on the court rolls of any manor, upon any trust

(s. 88). It would seem to apply, however, where the trustee, at

the time of his death, has the right to be, but has not in fact

been, admitted (cf. p. 323).—The person to whom the estate of

a sole trustee passes on his death, of course holds it subject to

the trust (p. 157).

The estate vested in the trustee is, in equity, protected Protection

against claims of his creditors and others, which might be ap>»sit claims

ot tnistcc s

asserted against the land, if the trustee were the actual owner j.reciitors. &c.

of it(7i). And, by the Bankruptcy Act, 1883 (c. ;")

2), estates

and interests vested in a bankrupt, as trustee, are excepted

from the property which, under the Act, passes to his creditors

(^. 44)(i).

Office of Trustee.—A person nominated as trustee is not Disclaimer or

bound to accept the ottice(y); and if he has not accepted it, ^'^c''P^''^"^'= "f-

he may disclaim it ; in which case, the estate limited to him as

trustee is deemed to be also disclaimed (k). He cannot, how-

ever, disclaim a part, only, of the trust (/). A disclaimer of a

trust is usually made by deed, but may be made by parol {7n).—

{g) See Me PiUimfs Trusts, 2G Gh. D. 432, 53 L. J. Ch. 1052, 32 W. R. 853

;

Re' Williams' Trusts, 36 Ch. D. 231, 56 L. T. «84. This section (siib-s. 2)

repeals s. 48 of the Land Transfer Act, 1875, under which a fee simple.

\ested in a bare trustee, passed on his intestacy to his legal personal

representative.

(h) Lewin, 239.

(() As to escheat of trust estates, see post, p. 442.

ij) Robinson v. Pett, 3 P. Wms. 132 ; S.C, 2 L. C. Eq. 606.

(k) Re Birclwll, 40 Ch. D. 436, 60 L. T. 369, 37 W. K. 387 ;
post. p. 267.

(I) Re Lord and FuUertonh Contract, 1896, 1 Ch. 228, 65 L. J. Ch. 184, 73 L.

689.

(m) Lewin. 210. 211.
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If the trust be accepted, the trustee must t-etain it until it is

completely executed : unless he previously dies, or retires, or is

removed Ironi the office,

rtetiienuiit or The retirement or removal of a trustee occurs in tlie follow-

ing cases:—(i.) A cestui que trust solely entitled, or all the

restuis que trust ititerested, being siii juris, may, by his or their

own act, procure or sanction the removal or retirement of the

trustee or trustees, (ii.) A new trustee, or new trustees, may
be appointed in the place of an existing trustee, either under a

provision for that purpose in the trust instrument, or under
one of the statutory provisions presently mentioned. (iii.)

Under another statutory provision, presently mentioned, a

trustee, in certain circumstances, may retire, without the appoint-

ment of another trustee in his place, (iv.) If, for any reason,

a trustee cannot avail himself of any of the foregoing modes of

discharge, he may be relieved from the trust by the Court, if

there be sufficient reason for his retirement (w). (v.) A trustee

may be removed by the Court for misconduct, incapacity, or

unfitness for the office (o).

I'l.wt^r of Formerly, the instrument creating a trust usually contained
iippointins,' ^ clause providing for the appointment of new trustees in
new trustees. , . '

, -T
j_ j_- i x- j.i

•

certain events. In recent times, however, a power tor this

purpose has been made incident, by statute, to trusts gene-
Ti ustee Act. rally {})). The Trustee Act, 1 89;'. (c. 53), provides, in effect,
is;),i. hereon. i^\^^\^ where a trustee, whether original or substituted, is

dead(^), or reinains out of the United Kingdom for more
than twelve mojiths, or desires to be discharged, or refuses

or is unfit to act, or is incapable of acting, the person or

persons nominated for the purpose by the instrument (if

any) creating the trust—or, if there is no such person able

and willing to act, then the surviving or continuing trustees

or trustee for the time being, or the personal representatives

of the last surviving or continuing (r) trustee—may, by

(?() Lewiii, 79.3; Forshaw v. Hiyyinsmi, 20 Beav. 48.5; Re Chctwynd's Settle-

ment, 1902, 1 Ch. 692, 71 L. J. Ch. 3.')2, 86 L. T. 21(i. Another mode by which
a trustee may oblain a discharg'e—viz., by payment into court under the
provisions of the 'J'rustee Act, 1893 (c. 53), s. 42, is applicable only where the

trust estate consists of money or stocks.

(o) Lewin, 1032, and cases there cited.

(p) A power of appointine: new tnistee^^ was given by Lord Cranworth's Act
(23 & 24 Vict. c. 14")), s. 27, with respect to instruments made after tlie pas.--

ing of that Act (28th August IStiO) ; but tliat enactment was repealed by the
(.'onveyaucing and Law of Trojicrty Act, 1881. 'I'he provisions of the last-

mentioned Act as to appointment of new trustees, retirement of trustees, and
vesting of the trust estate, are repealed and re-enacted by the Trustee Act,

1898, ss. 10-12.

(7) Including tlie case of a person nominated trustee in a will, but dying
before the testator: s. 10 (4).

[r] Including a refusing or retiring trustee, if willing to act in the execu-
tion of the above provisions of the Act : s. 10 (4).
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writing, appoint a trustee or trustees in lieu of the aforesaid

trustee ; and that every trustee so appointed shall have the

same powers, and may in all respects act, as if he had been
appointed a trustee on the creation of the trust. The Act
also permits the increase, or reduction, of the number of the

trustees, on an appointment of a new trustee ; so that (except

where only one trustee was originally appointed) there be at

least two trustees to perform the trust. It also provides that

a separate set of trustees may be appointed for any part of the

trust property held on trusts distinct from those relating to

any other part or parts of the trust property, notwithstanding

that no new trustees be appointed for other parts of the trust

property ; and that any existing trustee may be appointed, or

remain, one of such separate set of trustees. These provisions

apply to trusts created either before or after the commence-
ment of the Act ; but have effect so far only as a contrary

intention is not exjjressed in the instrument creating the

trust, and subject to its terms (s. 10) (s).

The Act further provides that, on the appointment of a Wstiny: <>f

new trustee, any assurance or thing requisite for vesting the ^^^"-^ property

trust propei'ty, or any part thereof, jointly in the persons who ""

are the trustees, shall be executed or done (s. 10). And a

mode of vesting the trust estate, in certain cases, in trustees,

without actual conveyance or assignment to them, is provided

by the Act. This provision enacts, in effect, that where a deed,

executed after the ;Ust December, 18(S1, by which a new
trustee is appointed, contains a declaration by the appointor

to the effect that any estate or interest in any land subject
'

to the trust shall vest in the persons who, by virtue of the

deed, become and are the trustees for performing the trust,

the declaration shall operate of itself to vest the estate or

interest in the parties as joint tenants, and for the purposes

of the trust, without conveyance or assignment. But this

provision does not apply to legal estates in copyholds, or to

land conveyed on mortgage for securing trust money (s. 12) (I).

The Trustee Act, 1893 (c. 53), empowers the High Court Appoiiitnient

of Justice to make an order appointing a new trustee or new "f »«w

trustees, in any case where it is found inex])edient, difficult,
vestim'^oraers

or impracticable to make the appointment without the aid of &c., un.itr

the Court; and also to make an order, which will have the '^i".*;*'-'*^ -'^^'^

effect of a conveyance or assignment, vesting in the new

(«) See Re ^'<yrr^s, 27 Ch. D. 333, 53 L. J. Ch. 918, 51 L. T. 593 ; Cecil v.

Langdon, 2S C"h. D. ], 54 L. J. Ch. 313, 51 L. T. 618; Wist of Ewjland, Ac..'

Bank v. Murch, 23 Ch. D. 138, 52 L. J. Ch. 784, 48 L. T. 417 ; Re Coates to

Parsons, 34 Cli. D. 370, 56 L. J. Ch. 242, 56 L. T. 16 ; 7?e Parker's Trusts, 1894. 1

Ch, 707 ; Re Wheeler d: De Rochow, 1896, 1 Ch. 315, 65 L. J. Ch. 219, 73 L. T. 661

.

[t) This section al>o applies to chattels anrl choses in ttction subject t<>

trusts, except shares, stocks, &c., which are only traii.-ferMble in books kepti

by a company or other body, or in manner pre.-cribed by .\ci of Parliament.
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trustee or trustees, so appointed, any lands subject to the

trust. Under the same Act, an order vesting land in a new
trustee or other person, or releasing or disposing of a trustee's

contingent interest in land, may be made where the Court
appoints a new trustee ; also, where a trustee is an infant, or

out of the jurisdiction, or cannot be found ; and where it is

uncertain who was the survivor of joint trustees, or whether
a last known trustee is living or dead ; and where there is no
heir or personal representative of a deceased trustee who has

died intestate as to the land, or it is uncertain who is the heir,

personal representative, or devisee of a deceased trustee of the

land ; also, in case of a trustee's refusal or neglect to convey
the land or release the right, when duly required to do so.

Or, instead of a vesting order, an order may be made
under the Act, appointing some person to execute a convey-
ance of the land subject to the trust, or a release or disposition

of a contingent right therein ; a course which is convenient
where the instrument of transfer of the trust estate requires

enrolment or registration in a manner not applicable to a vest-

ing order (ss. 2r»-41). A vesting order of copyhold laud, made
under the x\ct with the consent of the lord of the manor, vests

the land without surrender or admittance. And a person ap-

pointed under the Act to convey copyhold land may do all

things for completing the assurance of the land; and the lord

of the manor is bound to admit to the land, as if the person in

whose place the appointment is made were free from disability

and had made the assurance (s. o4) (w).

Retirement of The provision which has been referred to, for the retire-
tiustee uiidt^r nieut of a trustee without the appointment of another trustee

1 Si
';"

*'*^

'
'^

' ^" ^^^^ l^lace, is contained in the Trustee Act, 189.'> (c. o3).

The Act provides, in efl'ect, that where there are more than
two trustees, and one of them by deed declares that he is

desirous of being discharged from the trust, and his co-trustees

and the person (if any) who is empowered to appoint trustees,

by deed consent to his discharge, and to the vesting of the

trust property in his co-trustees alone, then the trustee desirous

(if being discharged is to be deeuied to have retired from the

tinst. and is by the deed to be disciiarged therefrom, without
atiy new trustee being appointed in his place ; and any assur-

ance or thing requisite for vesting the trust property in the

continuing trustees alone, is to be executed or done. This
provision applies to trusts created either before or after the

Act, but only so far as a contrary intention is not expressed
in the instrumcmt (if any) creating the trust, and subject to its

provisions. The provision, already noticed, of the Act, relative

(«) WJ)ere the trust estate or fund does not exceed in value £.500, an order
ma}' be inude under the ,\ct bv the County Court ; Trustee Act, 181);-!, s. 46.
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to the vesting of the trust estate by mere declaration, applies

to such a declaration contained in the deed by which a retiring

trustee is discharged under the preceding provision ; where the

declaration is made by him and the continuing trustees, and
by the person (if any) who is empowered to appoint trustees,

for the purpose of vesting the trust estate in the continuing

trustees alone (s. 11).

The foregoing provisions of the Trustee Act, 18*J.j, relative Appoiiitment

to the appointment of new trustees, and the discharge and "^
''^'^"*^™'^"*'

c 111 1 Til *^^ trustees
retirement ot trustees, are by that Act made applicable to under Settle.!

trustees for the purposes of the Settled Laud Acts, 1882 to Land Acts.

1890, whether appointed by the Court, or by the settlement, or

under provisions contained in the settlement (s. 47).

Where there are two or more co-trustees, they form collec- Where several

tively but one trustee, and therefore must, in general, act ti'^i^tees, office

jointly in the execution of the trust (v). And on the death vivorshi'p and

of any one of them, the office, and the powers and duties devolution of.

incident thereto, pass to the survivors or survivor, unless the

contrary is expressed in the instrument creating the trust (z^-).

Whether, on the death of a sole, or sole surviving, trustee, the

office can be executed by the person in whom the legal estate

vests in that event (p. 153), will depend on the settlor's

intention, as appearing by the trust instrument, or to be im-

plied therefrom (r). The section of the Conveyancing and Law
of Property Act, 1881 (c. 41), already mentioned, which pro-

vides for the devolution of an estate of inheritance held on

trust, upon the personal representatives of the deceased trustee,

also enacts that, for the purposes of that section, the personal

representatives, for the time being, of the deceased, shall be

deemed, in law, his heirs and assigns within the meaning of all

powers and trusts (s. 30). And prior to that enactment, where

land was limited to a person, 'his heirs and assigns,' upon
specified trusts, his heir or devisee, in whom on his death the

legal estate vested, could execute the trusts (?/).

The Judicial Trustees Act, 1896 (c. 35), has empowered the Judicial

Court, in its discretion, and on the application of a settlor or Trustees Act.

trustee or beneficiary, to appoint a person (called in the Act a

(v) Lewin,278; Luke v. South Kensinqton Hotel CoDipany. 11 Ch. D. 121, 4S

L. J. Ch, 361, 40 L. T. 638.

(w) Lewin, 281 ; Trustee Act, 18!):'. (c. 53), s. 22.

(x) Lewin, 245-249.

(y) Titlcy V. Wolstenholmc, 7 Beav. 425 ; Hall v. May, 3 K. & J. 585 ; Osborne

to Howlett,' 13 Ch. D. 774, 49 L. J. Ch. 310, 42 L. T. 650 (overruling Cooke v.

Cra^oford, 13 Sim. 91) ; Re Morton and Hallctt, 15 Ch. D. 143, 49 L. J. Ch. 559,

42 L. T. G02 ; Re Cunningham and Frayling, 1891. 2 Ch. 567, 60 L. J. Ch. 591.

64 L. T. 558. As to whether, under the Act, the legal personal representative

of a last surviving trustee can execute a trust for sale given to trustees

merely, see Re Ingleby and Norwich Uniou Insurance Co., 13 Ir. L. R. 326; Re
Pixton and Tong's Contract, 1897, W. N. 178.
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jiitlicial trustee) to be a trustee in any case, either jointly with

any other person, or as sole trustee, and, if sufiicieut cause is

shown, in place of all or any existing trustees. Such trustee

is to be subject to control and supervision as an official of the

Court, and may be directed by the Court as to the adminis-

tration of the trust ; and his accounts are to be annually audited

and reported u])on to the Court; and he is to be remunerated
out of the trust estate (z).

Statutory PowcTS of Trustees.—A trustee's powers, or, in other words,
jxiwers.

IiIj^ rights of dealing with the trust estate without the express

authority of the cestui que trust, may, like his duties, be pre-

scribed by the trust instrument. By modern statutes, how-
ever, the provisions of which have been re-enacted by the

Trustee Act, 1893, certain powers that, previously, were
commonly given by the trust instrument, have been made
incident to the trustee's office.

liiv«iitu)ent of Thus, a trustee's power of investing trust moneys, which
trust uu.n»-ys. formerly, unless expressly extended by the trust instrument,

was confined to investments in Consols («), has been extended

by statute, as above, to other specified stocks and securities,

unless investment therein be expressly forbidden by the trust

instrument (6). Tliese include the various British Government
stocks ; Indian Government stocks ; Colonial Government stocks

registered in the United Kingdom, under certain conditions (c);

securities the interest of which is guaranteed by Parliament;

stocks of the Banks of England and Ireland; stocks of various

public local authorities ; debentures, or guaranteed or preference

stoclv, of any railway company, or company for supply of water,

in the United Kingdom, incorporated by special Act of Parlia-

ment, and having paid for the preceding ten years a dividend of

not less than £o per cent. ])er annum in the case of a railway

company, or not less than £5 per cent, per annum in the case

of a water company, on its ordinary stock ; the stock of any
railway or canal company in the United Kingdom, whose
undertaking is leased to such a railway company as before

mentioned, in perpetuity, or for not less than two hundred
years, at a fixed rent; debenture stocks or annuities of railway

companies in India, the interest of which is guaranteed by the

State, and the stocks of such raihvay companies, a dividend

on which is paid or guaranteed by the State ; securities for the

time being authorised for the investment of cash under the

control of the Court ; and real or heritable securities in the

(z) See R( RatrJif, 1808. 2 Ch. 352, 67 1^ J. Cli. r,G2, 78 L. T. 834 ; Douglaa
V. Bolam, ]9(X), 2 Ch. 749, 70 L, J. Ch. 1, 83 L. T. 448.

(a) Lewin, 332.

{h) See Ovey v. Ovey, IHOO, 2 Ch. 524, 60 I^ J. Ch. 804, 83 L. T. 3n.

(c) See Colonial Stock Act, 1900 (c. 62).
,
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United Kingdom—the term 'real securities' including (in

addition to mortgages of estates of inheritance or for life)

mortgages of leaseholds held for an unexpired term of not less

than two hundred years, and not subject to any rent exceeding

one shilling a year, or to any right of redemption, oj- to for-

feiture for nonpayment of rent. And such investments may
be varied from time to time (Trustee Act, 189.3 (c. 53), ss. 1-9).

Again, by the Trustee Act, 1893, trustees for sale, under Powers of

a trust instrument coming into operation after the 3lst *^''"**'**='* ^"''

December, 1881, are empowered to concur with any other

person in selling, and to sell subject to prior charges or not,

and in one or more lots, and by public auction or private

contract, and subject to such conditions as they think proper;

and to rescind the contract of sale, buy in. or re-sell ; unless

the trust instrument otherwise directs*(s, 13).

The last-mentioned Act also makes the receipt in writing Power to -ive

of a trustee, for moneys, securities, or other personal property i*^'-'«'Pt*-

or effects, a sufficient discharge for the same, and exonerates

the person paying, transferring, or delivering the same, from

seeing to the application, or being answerable for any loss

or misapplication, thereof (s. 20). Originally, a person paying

money to a trustee, with notice of .the trust, was, in general,

bound, in erpiity, to see to the application of the money, and

therefore was not discharged by the receipt of the trustee,

without the concurrence of the cestui que trust; unless the

trust instrument expressly empowered the trustee to give

receipts {<i).

The Trustee Act, 1893, also gives to trustees power to Other powers.

compound for things due to the trust estate
;
powers of insur-

ing buildings, and of renewing leases^ at the cost of the trust

estate, under certain conditions ; and power to sell, with the

sanction of the Court, the surface of the land separately from

the minerals, or the minerals separately from the surface,

which could not otherwise be done unless expressly authorised

by the trust instrument (ss. 18, 19, 44).

The Copyhold Act, 1894 (c. 46), provides that anything Powers under

thereby required or authorised to be done by the lord of a ^g^^j'^'^^''
'^'^^'

manor, or by a tenant (pp. 13, 26), may be done by him, not-

withstanding that he be a trustee (s. 44).

Rights of Trustees.—Although a trustee cannot claim any Indemnity
and reim-

bursement.
remuneration for his trouble, he is entitled to repayment, out '^"'^ ''^""'

of the trust estate, of all expenses properly incurred by him
for the purposes of the trust, and to be indemnified by the

trust estate against all liabilities so incurred ; or, if the trust

estate be insufficient, the cestui que trust, ii. he be sui juris, is

(d) See Elliott v. Mtrryman, and notes, 2 L. C. Y,i\. S9(j.
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personally liable, in equity, for any such expenses incurred at

his request by the trustee ; and if he be also solely entitled to

the benefit of the trust estate, he is bound personally to in-

demnify the trustee against such liabilities as above ; and

such expenses and indemnity are a charge u])on the trust

estate {e).

Uiidei Settled The Settled Land Act, 1882 (c. 08), contains provisions for

liiiiul Act. ^he protection of the trustees of the settlement in respect of
^^"^

acts, &c., done under the Act ; and for the reimbursement of

their expenses out of the trust property (ss. 41-43).

I'n.tectioii or A trustee is also entitled, where the rights of the parties
iMoeof interested are doubtful, or other difficulties occur in the

execution of the trust, to seek the advice of the Court, and,

if necessary, to institute proceedings to have the trust admin-

istered by the Court (/)'. The Settled Land Act, 1882, pro-

vides for the decision by the Court of differences between the

tenant for life and the trustees of the settlement, respecting

the exercise of any of the powers of the Act, or matters I'elat-

ing thereto (ss. 44, 46 (3) ).

iSetiiemeiit of A trustee is entitled, on the completion of the trust, to a
accounts. settlement of accounts between himself and the cestui que

trust; and to an acknowledgment by the latter in discharge

of all claims (y).

Sect. IIL— Kc^uitable Estates ckeatejd by Operation
OF Law.

Ari-e through Equitable estates created by operation of law merely, arise
resiiitiug or

j^^iji-ouffh trusts that have their origin in the construction put,
C( nisti'UCtl vt; ^

•

trusLs. in equity, upon certain acts of persons. Trusts of this class are

sometimes called, generally, constructive trusts ; but, usually,

this term is applied to trusts by operation of law of a particular

kind—the class being divided into resulting trusts and con-

structive trusts. Equitable estates of the present class are

here considered, as thus divided.

Sub-sect. 1.

—

Equitable Estates arishvj throtcf/h Resulting

2'rusts.

liesniting Definition.—A resulting trust exists, where real or per-
uustee lie

. ^q^^\ estate is transferred under circumstances that give rise

(e) See Trustee Act, 1893 (c. 53), -•<. 24 ; Lewin, 761'; Stott v. MUne, 25 Cli.

f). 710, 50 L. T. 742; Jervis v. Wolfentan, L. R. 18 Eq. 18, 43 L. J. Ch. 80<), 30

J.. T. 452 ; llardwn v. Belilios, li)01, A. C. 118, 70 L. J. P. C. 9, 83 L. T. 573.

(/) See Lewin, 404 ct nci/. ; Ord. Iv rr. 3, 4.

{g) Lewin, 402.
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to a presumption of an intention that the whole, or part, of

the beneficial interest in the estate transferred, should be
retained by (or, technically, ' result to ') the person entitled to

such estate previously to the transfer ; though no such intention
is expressed in the instrument by which the transfer is made.

Instances.—The following are instances of equitable estates Instances,

arising through resulting trusts.

Where a person buys real or personal property, and, by his P'lrchase in

direction, the legal estate therein is conveyed to another person, "'"^""^ "^

it is presumed that the actual purchaser intends the purchase
'

to be for his own benefit, and takes the conveyance in the name
of another merely for some collateral purpose of his own. In
such case, the nominal purchaser holds as a trustee for the
actual purchaser; and the equitable estate, accordingly, results

to the latter. And so, if the limitation is to the purchaser and
another jointly, the latter holds the undivided share vested in

him, as a trustee for the purchaser. But the presumption of

a resulting trust may be rebutted by evidence that the pur-
chaser intended the transferee to hold for his own benefit

;

and this is presumed to have been his intention where the
transferee is his wife, or child, or one towards whom he stands

in loco parentis {!/).

Instances of resulting trusts occur where limitations that, Joint tenancy

at common law, create a joint tenancy are, in equity, con- ^* '^^'
^T*^^''*'

strued as giving rise to a tenancy in common (see p. 129). co^,"on\"
Though the legal estate vests in the survivors or survivor equity,

of the co-tenants, it is held by them or him in trust for

the successors of the deceased co-tenant, to the extent of

his undivided share.

Whenever an estate is given to a person by an instrument, Imperfect

from the terms of which it appears, or may be gathered, that
f^^'^'

']*'•']'"'
g,

the donee is not intended to hold for his own benefit, a trust is &c.n)f trull'

thereby created. Hence, if the particular trusts on which the
land is intended to be held are not stated—as where land is

conveyed or devised 'upon trust,' without any further declara-

tion of trusts, or upon trusts to be afterwards declared, and no
declaration is ever made ; or if the intended trusts are declared,

but are too vague or uncertain to be enforced, or are void for

unlawfulness
; or if the intended cesfici que trust never becomes

entitled, and the trust consequently lapses—as where land is

given by will in trust for a person who dies in the testator's

lifetime ; in these cases, the equitable interest results to the

(h) See Dyer v. Dijer, 2 Cox, 92 ; S.C., and notes thereto, 2 L. C. Eq. 803

;

Lewin, ch. 9, s. 2, and cases cited. That a resultina: trust .irises on a purchase
by a wife in her husband's name, see Mcrcicr v. Mercicr, 1903, 2 Ch. 9S, 72 L.

J. Ch. 511, 88 L. T. 516.



1(;2 THE LAW OF rilOPERTY IN LAND.

donor, or his successors; for wlioni, consequently, the donee
holds as trustee (i).

Smplus lifter Ou the sauie princi])le, wliere realty or personalty is limited
fulfilment of q^ trtist for a particular purpose—as for payment of the settlor's
'^"*'

debts—and, after the purposes of the trust have l)een satisfied,

a surplus remains, the ecpiitable interest in the surplus results

to the settlor, or his successors (/j ; unless the settlor has otiier-

wise directed (k). If, however, an estate be limited, charged

with the payment of money—as in the case of a devise of land

by will, charged with payment of the testator's debts^—there is

no resulting trust of the surplus remaining after the charge is

satisfied ; for the trust which is implied in such case (p. 145)

applies only to the amount charged on the estate (/).

T-.tal failure It may here be observed that where the purposes of a trust
of trust for for the conversion of real estate into money, or money into real
conversion.

estate, fail entirely, before the trust for conversion comes into

operation—as where realty is devised to trustees, upon trust to

sell the same, and pay the proceeds to A., and A. dies in the

testator's lifetime—the direction for conversion fails with it;

and the realty or money results to the settlor, or his successors,

in its original form {vi).

j'artial failure And if the trust for conversion is contained in a will, a
under will. similar rule applies where the failure of the purposes of the

conversion is partial only—as where realty is devised upon trust

for sale, and for payment of the proceeds to A. and B. in equal

shares, and A. dies in the testator's lifetime ; or where there is

a residue remaining after the fulfilment of the trust—as where
realty is devised on trust for sale, and payment of the tes-

tator's debts, and there is a surplus after payment of the

debts. In these cases, the portion as to which the trust fails,

or the residue (as the case may be), will result as realty or

money according to its original form, as if the conversion had
not taken place. For conversion directed by will is presumed
to be intended by the testator for the purposes of his will

only (?)). But as between persons claiming under the person

in whose favour such a resulting trust arises, the resulting

{i) See Lewin, 14'.', IGO, and cases there cited ; Brhjfjs v. Pinny, 3 Mac. &
Gor. .'J4().

(;) Lewin, 158, 159, and cases there cited ; R( WcM, 1900, 1 Ch. 84, 69 L.

J. Ch. 71 ; 81 L. T. 720; Re Ahhott Fund Truat, 1900, 2 Ch. 32C, G9 L. J. Ch.
539, 48 W. K. 541.

(A-) Smith V. C'ool-e, 1891, A. C. 297, 60 L. J. Ch. 607, 65 L. T. 1 ; C'rowne v.

Vroorae, 61 L. 'W 814.

(/) Lewin, ibid.

(m) Ripley v. Waterworth, 7 Ves. 425 ; Chirkr v. Franklin, 4 K. & J. 257.

(n) Ackroyd v. SmitJison, 1 Bro. C'. C. 503, 1 L. C. Eq. 372 ; C'nr/an v. Stephens,

1 lieav. 482.
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property is deemed to be property of the kind into which
the conversion was directed to be made (o).

lint where the trust for conversion is contained in a deed, Partial failure,

it takes effect for all ])iir])oses, if at all ; hence, on a partial ""^It^r 'l<=«f^-

failure of a trust for conversion directed by deed, the portion

as to which the trust fails, results according to the form into

which it has been directed to be converted {p).

Sub-sect. 2.

—

Uqidtahlc Es/(Ucs arising fhronr/h Cunstrudive

Truds.

Definition.—Where a person holds an estate in land or any Constructive

other object, to which, or to a claim upon which, another person ^'"*^*^-

is entitled by the rules of equity—though no trust has been
declared, or results, in his favour—an obligation is, in equity,

imposed on the owner of the estate, to hold for the benefit of

the person having such equitable right, to the extent of his

claim ; and this obligation is called a constructive trust.

Instances.—Constructive trusts arise under various cir- instances,

cumstauces. The following are instances of equitable in-

terests arising through such trusts.

Where a contract for the sale of land is binding upon, and Trusts under

enforceable by, each of the parties thereto, the vendor holds contracts for

the land, as from the time the contract was made, as trustee
^^^*^ **"'

'

for the purchaser [pp) ; though he is not bound (unless by
express agreement) to convey, or give possession of, the land,

or account for its profits, to the purchaser, until payment of the

purchase-money {q). The purchaser is then entitled to the Possession, or

profits of the land, and is answerable for the outgoings, as ^^^^^ -^"^

from the time fixed bv the contract for the comiiletion of the !L™„„!'
°"

i"

purchase ; or, if no such time is fixed, then from the time when interest, under

the vendor has completely fulfilled his obligations as to proving *'^'«^ contract,

his title. As from the same time—or from any earlier time at

which the purchaser may have had possession, or receipt of the

profits, of the land—interest at the rate of £4 per cent, per
annum is payable by the purchaser on the purchase-money,
until it is paid ; unless the completion of the purchase has

(o) Smith. V. Chixton, 4 Madd. 484; Citrtns v. Wormald, 10 Ch. D. 172, 40
L. T. 108, 27 W. R. 419 ; Re lUchcrmn, 1892, 1 Cli. 379, (51 L. J. Ch. 202, 66
L. T. 174; Lewin, 165, 166.

{p) Biggs v. Andrnvs, 5 Sim. 424; Griffith v. Ricletts, 7 Hare 299; Clarke v.

Franklin, 4 K. & J. 257 ; Re Duke of Cleveland" s Settled Estates, 1893, 3 Cli. 244,
62 L. J. Ch. 955.

(pp) Dart, V. & P. 283: S/kiw v. Foster. L. ]{. 5 H. L. 321, 338, 42 L. J.

Cb. 49, 27 L. T. 281 ; RaffUy v. Schofield, 1897, 1 Ch. 937, 943, 66 L. J. Ch. 448,

76 L. T. 648.

iq) Acland v. Gaisford, 2 Madd. 28, 32; Lewin, 153, 154.
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Benefits and
losses under
the contract.

(l.-:iths of

parties to the

Ciintract.

\
Legal estate

on ven(ior'.s

death.

been delayed through the fault of the vendor, and, meanwhile,

the purchase-money has, to the vendor's knowledge, been
appropriated for the purpose of the purchase, so as to be

unproductive (/•).—The ])urchaser is entitled, as from the date

of the contract, to any increase in the value of the property
;

and, as froni that date, he takes the risk of all damnge to the

property, except damage caused by the vendor's wilful act

or negligence (.s) ; and in case of accidental damage by fire,

the purchaser is not entitled to the benefit of an insurance

against fire, effected by the vendor (/!).—The foregoiug rights

and obligations of the parties may be varied, however, by the

provisions of tlie contract of sale (p. 302).

By reason of the trust to which a contract for sale of land

gives rise, as above explained, the equitable interest to which

the purchaser of an estate in fee simple is entitled before com-
pletion of the purchase, passes, on his death, as his real estate.

And if the vendor dies before completion of the purchase, the

right to the purchase-money passes as his personal estate. So
also, when an option given to a person of purchasing real estate

is exercised by him after the death of the owner of the estate,

the right of the latter's heir or devisee to the estate is displaced

by the exercise of the option, except as to the rents and ])rofits

of the land up to the time when the option is exercised (u)
;

and, as from that time, the purchase-money forms part of the

personal estate of the deceased owner, and passes accordingly
;

unless, by his will, he has otherwise directed (v).

On the death of a vendor of land before completion of the

sale, his heir, or devisee, or legal personal representative, in

whom on his death the legal ownership of the land vests, is, of

course, bound, under the trust that arises from the contract of

sale, to make a proper conveyance of the land to the purchaser.

Under the Conveyancing and Law of Property Act, 1881 (c.

41), s. 30, an estate in fee simple, or limited to the heir as

special occupant, contracted to be sold (other than an estate in

copyholds vested in the vendor as tenant on the Court rolls)

would, apparently, pass, on the vendor's death, to his legal per-

sonal representative, as a trust estate (p. 163) ; at least, if the

contract had become absolutely binding before his death, by

(r) Dart, V. & P. 708-711 ; Acland v. Gui-ifard, sup. As to outg^oins;s, see

Carrodus v. Sharp, 20 Beav. 56 ; Barsht v. Taijf/, 1900, 1 Cb. 231, 69 L. J.'Ol, 81

L. T. 777.

{s) See Dart, V. & P. 286, 732, 733, and cases there cited.

{t) liayne.r v. Preston, 18 Ch. D. 1, 50 L. J. Ch. 472, 41 L. T. 787; see hereon
Dart, V. & P. 287, 913.

(u) Townley v. Bedwell, 14 Ves. 591.

(v) Lmves v. Bennett, 1 Cox C. C. 167; He Isaacs, 1S94, 3 Ch. .506, 63 L. J.

Ch. 815, 71 L. 'J\ 386. As to the right of the devisee to the purchase-money
if the option is exorcised, see post, p. 388.
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reason of the title having been investigated and accepted (iv).

And the Act last mentioned gives the personal representative

a general power to effectuate the contract by conveyance to the

purchaser, in the case of freehold land (s. 4). Now, however,

the interest of a person who has died on or since the 1st January,

1S98, in an estate in fee simple, or limited to the heir as special

occupant (other than a legal estate in copyholds) which he had

contracted to sell, would seem to pass to his legal personal re-

presentative under the Land Transfer Act, 1897 (c. 65), s. 1,

as being land that was vested in the deceased, in any case

where it would not pass to the personal representative under

the Conveyancing and Law of Property Act, 1881, as being a

trust estate ; though, of course, the legal personal representative

would hold it subject to a trust for the purchaser, as above

explained.

A constructive trust, resembling the trust created by a con- Trusts under

tract for the sale of laud, may also arise from any other contract ^^^^^ ^o°-

for the transfer of land for valuable consideration ; as, a con-
i^j^^_

tract to grant a lease at a rent, or to settle land in consideration

of an intended marriage (>;).

It has been seen that a person who acquires the legal owner- Trust under

ship of land for valuable consideration is not bound by an equit- purchase with

able interest in, or claim to, the land, of which he has no notice daim.

(p. 151). But if he has notice of the equitable right before

the legal estate in the land has been conveyed to him, or before

he has paid the price, he will be constructively a trustee of the

land for the person entitled to the equitable interest, to the

extent of that interest (//).

The notice which will have this effect, may be either actual Wliat consti-

(that is, express), or constructive. Constructive notice is that ^^^'^^ rioUce.

which the law imputes to a person, where he has omitted to use

due diligence in ascertaining the facts of the case (z). Thus, if

a purchaser of laud does not investigate the title to the land,

he will be deemed to have notice of all facts which he would

have learned on investigation of the title under a contract con-

taining no restriction of his rights in that respect (p. 268) ; and
no such restriction contained in the contract will prevent notice

of such facts being imputed to him (a). If the property pur-

(w) Re Carpenter, Kav, 418 ; LysagU v. Edwards, 2 Ch. D. 499, 507, 45 L. J.

Ch. 554, 34 L. T. 787.

{x) Lewin, 152.

(y) Lewin, 1045; Jared v. Clements, 1903, 1 Ch. 428, 72 L. J. Ch. 291, 88 L.

T. 97.

(z) As to what is constructive notice, and generally as to notice, see Le

Neve V. Le Neve, Amb. 436 ; S.C, and notes thereto, 2 L. C. Eq. 175 ; Dart,

V. & P. ch. 15, s. 5 ; Sug., V. & P. 755 et seq.

(a) Dart, Y. & P. 200; Re Cox and Neve, 1891, 2 Ch. 109, 117, 64 L. T. 733,

39 W. R. 412.
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chased be leasehold, he will be presumed to have notice of all the

covenants of the lease, although he may not have perused the

lease before purchasing
;
provided that, if the covenants be of

an onerons and unusual kind, he has been given a fair oppor-

tunity of inspecting the lease before purchasing (b). And if

the property purchased be, to his knowledge, in the occupation

of a tenant, he will be deemed to have notice of the terms of

tbe tenancy (c).

Conveyancing The Conditions under which notice is imputable to a pur-
Act, 1882, as chaser, have been prescribed, in general terms, by the Convey-

ancing Act, 1882 (c. 39); which provides that a purchaser shall

not be ])rejudicially affected by notice of any fact, instrument,

or thing, unless (i.) it is within his own knowledge, or would
have come to his knowledge, if such inquiries and inspections

had been made as ought reasonably to have been made by him
;

or (ii.) in the same transaction with respect to which a question

of notice to the purchaser arises, it has come to the knowledge
of his counsel, as such, or of his solicitor or agent, as such ; or

would have come to the knowledge of his solicitor or other

agent, as such, if such inquiries and inspections had been made
as ought reasonably to have been made by the solicitor or other

agent. But a purchaser is not to be affected by notice, by
reason of the foregoing provision, in any case where he would
not have been so affected, if it had not been enacted (s. 3) (d).

Trust of prior A purchaser of an equitable estate or interest in land takes
eluiui affecting it subject to any prior right thereto, although he have no notice
e(|uiia e m-

^£ such riofht. For, as has been seen, it is the ownership of
tere.>t. f^

. . . ' ,

the legal estate that affords protection against a prior equitable

right in land. Where neither party has the legal estate, the

earlier in date of the interests is entitled to priority (c).

Trust of prior A person who acquires land by voluntary conveyance (that
claim affecting

jg^ g_ conveyance not made for valuable consideration) holds it

subject to any prior equitable interest or claim by which the

transferror was bound, even though the transferee have acquired

the legal estate in the land without notice of the equitable claim.

For, as a general rule, a volunteer (that is, a person taking by
voluntary conveyance) acquires, in equity, no better title than

his transferror had (/),

(b) Dart, V. & P. 105-107 ; Ec Harqirave and Thompsoiix Contract, 32 Ch.

D. 4r)4, 5:5 L. J. Cli. ]99 ; Re J/acdicke and Lipaki's Contract, 1901, 2 Ch. Gfi6,

70 L. J. Ch. 811, 8.5 L. T. 402 ; Molyneux v. Ilautrcii, 1903, 2 K. B. 487, 72 L.

J. K. B. 873, 89 L. T. 350.

(c) Dart, V. & P. 518; Hunt v. Luck, 1902, 1 Ch. 428, 71 L. J. Ch. 239, 8« L. T. 68.

(d) Re Cousim, 31 Ch. D. 671, 55 L. J. Ch. (;(i2, 54 L. T. 376 ; Bailey v.

Barnes, 1894, 1 Ch. at p. 35, G3 L. J. Ch. 73, 69 L. T. 542.

(e) Lewin, 874. See Carritt v. Rc(d and Personal Advance Company, 42 ("h.

D. 26:}, 58 L. J. (Jli. 688, (U L. T. 163; Taylor v. London and County Bankiw)
Co., 1901, 2 Ch. 2.',1, 70 L. J. Cb. 477, 84 L. T. 397.

(/) Lewin, 1044.



PART II.

EIGHTS OF PROPERTY INFERIOR TO OWNERSHIP.

Rights of property in land, that belong to tlie class of rights Rights com-

inferior to ownership (p. 2), are of various kinds. In this P"-'''''^ '" *''^"*

class are included powers, or rights of alienation merely ; rights

of creditors in lands of their debtors ; rights to rent, tithe rent-

charge, &c., payable in respect of, or charged upon, estates in

land ; rights of common, or rights to profits of lands of others
;

and easements, or limited rights of use, merely, of lands of

others.

CHAPTER I.

POWERS.

Definition.—A power, or power of alienation, may be Powerdefined.

defined as a right of property whereby a person is entitled

merely to alienate an estate or interest in land, or in some
other subject (a).

A power is to be distinguished from the right of alienation Distinguished

that is included in ownership. It exists as a right distinct from ^^?"^ '''.=^* "^

any other interest, even though it be vested (as it may be) in owner.

a person who has also some other interest in the same land.

Thus. A. may have a power of alienating the fee simple, or any
less estate, in land of which B. has the ownership subject to the

exercise of the power. Or, A. may have a similar power of

alienation, and also, as a separate right of property, the fee

simple, or some other estate, in the same land. In the former

case, A. can alienate only by virtue of his power, that being his

only interest in the land. In the latter case, he may alienate

either by virtue of his power, or in exercise of his right of

alienation as owner of the land.

(a) See Chauce, Pow., s. 1 ; Burton, § 173; per Fry, L.J., 17 Q. B. D. a-il.
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Four classes

of powers.
Classification.—A power may have effect either under the

common law ; or by express statutory enactment ; or under
the law relating to executory interests in land ; or by virtue of

rules of equity. Hence, powers may be divided, with regard
to their nature or modes of operation, into four classes : (i.)

(.'ommon Law Powers; (ii.) Statutory Powers; (iii.) Powers
under the Law relating to Executory Interests

;
(iv.) Equitable

J^owers (b).

Powers to

executors to

sell land.

(i.) Common Law Powers.—The only instances of powers
overland, that have effect under the common law (c), are powers
given by will to the testator's executors to sell his real estate

in order to raise money for the payment of his debts, or of

legacies given by the will ; the land not being devised for the

purpose to the executors, but devolving, until the power is

exercised, upon the testator's heir-at-law. Such directions to

executors were recognised in the early law as valid in wills of

lands which, by custom, were devisable at common law (d)
;

and after the extension of the testamentary power over real

estate by statutes of Henry VIII. (p. 305), their validity in

wills generally was established (f). Upon an alienation in pur-

suance of such a power, the estate passes to the alienee by force

of the will, as if he had been named therein as devisee ; the

exercise of the power being merely the nomination of the person

who is to take the estate under the will (f). In this respect, a

mere power of sale, given to executors, differs from a devise of

an estate in land to executors, in trust for sale ; for under such

a devise, the estate vests in the executors as trustees, and the

purchaser takes by the conveyance from them. This distinc-

tion is important with reference to directions in wills for the

sale of copyhold land. If copyholds are devised, for sale, to

executors or trustees, they must, before selling, be admitted as

tenants holding of the lord of the manor (p. o2.'>). But if the

executors are merely empowered by the will to sell the land, the

purchaser from them may be admitted as taking directly under
the will ; and thus the admittance of the executors, for which
a fine would be payable to the lord, is avoided {(j).

(h) See Sug., Pow. 45 (where powers given by statute are included under
the head of common law authorities); Chance, Pow. s. 4.

(c) 2 Prest. Abstr. 247 ; and see Co. iLitt. 237 a ; but see Chance, Pow. ss.

5-lL

(d) Litt. s. 1G9.

(e) Co. Litt. 113 a, 236 a; 2 Shep. Touch. 448; 2 Prest. Abstr. 246; Sug.,

Pow. 45.

(/) Sug., Pow. 45, 146.

(g) Glass v. Richard»on, 9 Hare 698 ; R. v. Corbctt, 1 E. <Sr B. 836 ; R. v.

Wilson, 3 B. & S. 201 ; Sug., Pow. 154, note (1).
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When a testator directs his real estate to be sold for pay- Executor's

ment of his debts, or of legacies given by the will, but the will Power of sale

does not name the person by whom the sale is to be made, a
cation!*

*

power of sale is given by im])lication to the executors, if the

proceeds of the sale are to be distributed by them (h).

A common law power contained in the will of a person who Effect of Land

has died on or since the 1st January, 1898, is apparently super-
J'gU"^^^^

^^^'

seded, so far as it authorises a sale of real estate for the pay- common law

ment of debts, by the provisions of the Land Transfer Act, power.

1897 (c. 65), under which the real estate (other than an estate

in land of copyhold or customary freehold tenure which is not

a merely equitable interest) vests in the legal personal repre-

sentative, who may sell it for payment of the testator's debts,

and expenses and costs (ss. 1, 2 ; see p. 230). But if the testa-

tor has empowered his executor to sell his real estate for pay-

ment of legacies, the power would seem to remain operative,

to that extent ; since the Act does not alter the rule that real

estate is not liable to be sold for payment of legacies, unless

the will contains some power, charge, or trust, for that purpose

(see s. 2 (o), and p. 378).

(ii.) Statutory Foicers.—Where a power of alienation is Nature and

given iDy an Act of Parliament, an alienation in pursuance of instances of.

the power derives its effect from the Act (i). A power may
be thus given to a person, either as the holder of some office, or

as having an interest in the land. Various statutory powers, as

has been seen, are annexed to the office of trustee (p. 158). By
the Law of Property Amendment Act, 1859 (c. 35), also, power Power to sell

is given to trustees and executors of a will, of selling or mort- realty for

gaging the testator's real estate for the payment of his debts,
^g'^^^&c!

or legacies bequeathed by his will, which are thereby charged

upon the real estate. In such case, if the testator has devised

the whole of his interest in the estate so charged to a trustee

or trustees, and has not made any express provision for the

raising of the debts or legacies out of the estate, the trustee or

trustees may, notwithstanding any trusts actually declared by
the testator, raise such debts or legacies by sale or mortgage of

the estate. If the testator has not so devised such real estate,

the executor or executors of the will have the same power of

raising such moneys (ii). And purchasers or mortgagees are

not bound to inquire whether the powers so conferre d are duly

exercised. But the foregoing provisions of the Act do not

apply in case of a devise of the whole of the testator's estate

{h) Sug., Pow. 118.

({) Ibid. 45.

(ii) Barrow -in-Furncss and Raidinsons Contract, 1903, 1 Ch. 339, 72 L. J.

Ch. 233, 87 L. T. 24.
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to a person, otherwise than as a trustee (ss. 14-18). Such a

devisee holds the land, as has been seen, subject to an implied

trust for payment of the debts or legacies charged upon it

(p. 14G), and may, therefore, sell or mortgage it, for that

purpose, as owner.
Powers of The Land Transfer Act, 1897 (c. 05), also, gives to a per-
personal sonal representative full powers of disposinsf of real estate
rtiDrcsciittit 1 vc

under Land which vests in him under that Act, for purposes of payment of

Transfer Act, debts of the deceased, and costs and expenses (s. 2 (3), and
^''^'*^*

p. 230) ; and this enactment, where it applies, apparently

supersedes the above power given by the Law of Property
Amendment Act, 1859, of selling or mortgaging real estate

for payment of debts. But that power appears to be still

exercisable for sale of real estate, under a charge thereon of

legacies (see supra).

other As instances of statutory powers annexed to interests in
instances. land, the powers of sale, leasing, &c., given by statute to mort-

gagees (pp. 197, 202) may be mentioned ; also the powers
given, as has been seen, to tenants for life and others, by the

Settled Estate Act, 1877, and the Settled Lands Act, 1882
to 1890 (pp. 61, 62).

Nature of. (iij.) roiccrs under the Laio relating to Executory Interests.—
It has already been seen that, in the creation of an executory
interest in land, an authority or power may be given to a per-

son, by the instrument which creates the interest, of nominating
the grantee or grantees of the executory interest, and of limit-

ing or defining the estate or estates to be taken by him or them
(p. 125). The person to whom such authority is given or re-

served, is said to have a power of appointing a use or interest

;

and an appointment made by him, in pursuance of the power,
operates as a declaration of use or interest, as effectually as if

it had been contained in the instrument which created the

executory interest.

I'kamplesof— Thus, if A., Owner in fee simple, grants by deed to B. and
created by jj^c^ heirs, to such uses as B. (or the grantor himself) shall

of use.
'^ appoint, and B. (or the grantor) subsequently appoints to the

use of 0. and his heirs, the appointment takes effect, by way
of springing use, as if the land had, in the first instance, been
granted to B. and his heirs to the use of C. and his heii's ; the

fee simple, until appointment, resulting to A. And so, if A.,

owner in fee simple, grants to B. and his heirs to such uses as

B. (or the grantor) shall appoint, and, until appointment, to

the use of X. and his heirs, and B. (or the grantor) sub-

sequently appoints to the use of C. and his heirs, the appoint-

ment takes effect, by way of shifting nse, as if the land had
been granted, by the first instrument, to the use of X. and his

heirs until the happening of some event, and then to the usje
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of C. and his heirs. In these examples, the uses that may be

declared are wholly in the discretion of the person to whom
the power is given; but, as will be seen (p. 173), his discretion

in this respect may be limited by the terms of the power.

Where land is given by will, subject to a power of this Creation of,

class, an appointment under the power takes effect as an ^y will,

executory devise. But as executory devises do not depend

for their operation on the Statute of Uses, a power of a])point-

ment may be created by will, by a devise to the peison or

persons who shall be nominated in exercise of the power,

without any devise to another to the use of such person or

persons. Thus, if land be devised to such person as B. shall

appoint, and, in the meantime, to X. and his heirs, and B.

appoints to C. and his heirs, the appointment takes effect as

an executory devise of the fee simple to C.

Since an appointment, in pursuance of a power of declaring Appointment

uses, vests the legal estate in the appointee as cestui que use, *^
^J]^;.^"^"'^

an appointment under such a power to a person, to hold to the

use of another, operates as a declaration of a use upon a use,

vesting the legal estate in the former person, and an equitable

estate in the latter. And, in this respect, an appointment has

the same effect where the power of declaring the use is given

by will, as where it is given by deed {j). But where a will

creates a power of appointment by devise merely (as in the

example given above)—that is, not as a power of declaring a

use—an appointment under the power to one person to the

use of another will operate as a declaration of use in favour of

the latter, and will accordingly vest in him the legal estate (/.).

It has been seen that, on the grant of an estate or interest, Powers of

a power of revoking the grant may be reserved to the grantor,
^';gj,giy'^'""

or his successors, under the law relating to executory interests

(p. 125). The exercise of a mere power of revocation has the

same effect as an appointment in favour of the person to whom
the use or interest results on the exercise of the power—that

is, the grantor of the estate or interest, or his successors.

Powers of the present class include, therefore, powers of re-

vocation merely, as well as powers of limiting estates or

interests.

In the preceding remarks as to powers of the present Powers of

class, powers over estates in land of freehold tenure are alone
^,f^.)|!'yhdd!.

referred to. But since, as has been seen, executory interests

may be created in land of copyhold tenure, although copy-

holds are not within the Statute of Uses (p. 121), a power of

(j) Sug., Pow. 14ti, 147.

(k) Ibid. 191, 196, 197. And see post, p. 380, as to the construction of uses

declared by will. A conveyance nnder a common law, or statutory power, to

one person to the use of another, similarly ve>t.s the legal estate in the latter :

Sug., Pow. supra.
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appointing copyholds may be given, either upon a conveyance

of the land by surrender (p. 322), or upon its devise by will
;

and, on an appointment in pursuance of the power, the person

in whose favour the appointment is made will be entitled to

be admitted as tenant of the land, under the surrender or

devise, liut the lord of the manor is not bound to accept a

surrender to uses to be ap])ointed by tlie surrenderee, and,

until appointment, to the use of the surrenderee in fee simple,

unless such a surrender be authorised by special custom of the

manor (/).

Nature of. (iv.) Equitable PowcTS.—Equitable estates and interests in

land may be the subjects of powers of appointment or revoca-

tion resembling powers of the class last described. Such

powers are called equitable powers ; and the rules by which

they are governed are, in general, similar to the rules applic-

able to powers taking effect under the law relatiug to

executory interests. The person in whose favour an appoint-

ment is made, under a power of the present class, is entitled,

as cestui que trust, to an equitable estate or interest of such

extent as is appointed to him ; and the trustee in whom
the legal estate is vested is bound to hold for his benefit

accordingly (m).

Powers over It has been seen that an executory interest in a term of

chattel vears, or other chattel real, cannot (except in some cases of
interests.

^^^^ ^^ ^.^^ ^^ Created otherwise than as an equitable interest

(p. 122). Hence, powers over chattels real can only be

created as equitable powei's.

Powersofsale, Where land is vested in a person as trustee, and he is

&c., of trustees expressly empowered to alienate for the purpose of sale, lease,

and mort-
^^, mortgage of the land, an alienation by him, in pursuance of

<,agee8.

^^^^ power, passcs not only the estate vested in him as trustee,

but also the beneficial or equitable interest in the land

—

which, in the absence of an express power for the purpose, he

could not transfer. Of the same nature are a mortgagee's

powers of sale, leasing, &c., whei-e such powers are given by the

mortgage instrument, and not by statute. Powers of this

kind, though not usually distinguished as equitable powers,

are such in effect.

I'owers here Powers of Appointment and of Revocation.—In the

considered. following portion of this chapter, powers having effect under

the law relating to executory interests, and equitable powers

{!) See Chance, Pow. 27-:^0 ; Elton, Cop., 24; Scriv. Cop. 136 ; Boddington

V. Aberncthy. 5 B. & C. 770 ; R. v. Oundlc, 1 A. & E. 283 ; cf. Flack v. Downing

CoUoje, 13 C. B. 945.

(m) Sug., Pow. 45, 46.
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analogous to the former, are alone coasidered. Common law-

powers do not call for fii.rtlier notice; and statutory powers,

and powers of sale, &c., given to trustees and mortgagees, are

considered in connection with the estates and interests to

which they are annexed.

Powers of the kinds under consideration—other than Meanings of

powers of revocation merely—are called, generally, powers of terms,

appointment. The person in whom a power of appointment

is vested is comrhonly called the donee of the power, or (when
he exercises tlie power) the appointor ; and a person in whose

favour the power is exercised is called the appointee.

General and Particular (or Special) Powers.—Powers are Powers are

distinguished, with regard to their obiects or purposes, into general or

1 1 i.- 1 -1 f f >

special.
general powers, and particular, or special, powers. A power ^

of appointment is general, when no restriction is imposed, by

the terms of the power, as to the persons in whose favour, or

the purposes for which, the power may be exercised. The
donee of such a power has, accordingly, the same powers of

disposition as an owner; and he may, moreover, appoint to

himself. And if' he appoints by will, it is presumed that he

intends thereby to treat the appointed property as his own, so

far as to render it applicable in discharge of the liabilities of

his estate (p. 228). And it may be presumed, from the terms

of his will, that he intends thereby to make the appointed

property his own, for all the purposes of his will ; so that, if

the appointment fails by the appointee's death in the testator's

lifetime, the property shall not pass as in default *of appoint-

ment, but shall pass as part of the testator's general estate, to

any person entitled to that estate under the testator's will, or

as successor on his intestacy (n).—A power of appointment is

particular, or special, when it expressly restricts the right of

appointment to a specified person or class of persons—as to a

wife, or a child or children ; or authorises an appointment for

some specified purpose only— as a power to lease or sell land (o).

A power of revocation, merely, necessarily belongs to the class

of particular or special powers.

Creation.—A power of appointment over land is created. Modes of.

as has been seen (p. 170), by a grant, either inter vivos or by will,

of the legal estate in the land, by way of executory interest—or

by a corresponding limitation of the equitable estate—in such

terms that the grant or limitation will take effect through the

exercise of an authority or power thereby given to some person,

(n) Re Van Harjan, 16 Ch. D. 18, 50 L. J. Ch. 1, 44 L. T. 161 ; Coxen v. Row-
land, 18'.)4, 1 Ch. 406, 63 L. J. Ch. 179, 70 L. T. 89 ; Re Marten, 1902, 1 Ch.

314, 71 L. J. Ch. 203, 85 L. T. 704.

(o) Sug., Pow. 394.
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or reserved to the grantor or his successors. Occasionally, a

power to revoke interests previously created, as well as to

appoint, is expressly given by the instrument creating the

poAver ; but this is not necessary, since the revocation of such

existing interests is implied in the appointment of the new
estate or interest (p).

Words of A power of appointment, or of revocation merely, may be
creation. given, or reserved, by any words, whether formal or informal,

that clearly indicate an intention to create a power (ry). The
donee of the power must, in general, be named, or otherwise

sufficiently indicated ; and, in the creation of a special power,

the intended extent and limits of the power, with regard to

its objects or purposes, and—unless it be a power of revocation

merely—with regard to the interests that may be appointed,

must, of course, be stated.

How far Transfer and Devolution.—^A power cannot be transferred
transferable,

j^y ^\^(, donee to another, unless it be expressly given to the

donee and his assigns ; for a power is exercisable only by a

person to whom it is given by name or description (r). Practi-

cally, however, this rule applies only to special powers. For

the donee of a general power of appointment may delegate

the execution of the power to another, as his agent ; or he

may appoint to such uses as another person shall appoint, and
thus give to such person a general power of appointment (,s).

^Vhere the power, whether general or special, is gi\en to a

person named, and his assigns, the donee may transfer it to

another. And where it is extended to the heirs or personal

representatives of the person named as donee, it will pass to

them on his death, by operation of law (/). xVnd where it is

expressly annexed to an office (as where it is given to executors

by that description), it may be exercised by the persons or

person for the time being filling that office (w).

.i.iint power. A povver given to two or more persons by name, and not

expressly made exercisable by one, or some, of them, must be

exercised by both, or all, the donees, and cannot, on the death

of any of them, be exercised by the survivor or survivors (r)

;

Trustee Act, except that, by the Trustee Act, 1893 (c. 53), a power given
1 .^!t3, as to.

ip] Sug., Pow. 478; 1 Sand., Use-s IGO.

(q) Sug., row. 102.

(r) Ibul. 180.

(s) Ibid. 181, 195.

(t) Ibid. 180.

(u) Ibid. 126, 127; In re Cooke's Contract, 4 Ch. D. i'A ; Crawford v.

Forshaw, 1891, 2 Ch. 201, 00 L. J. Ch. 683, G5 L. T. 32; Re Smith, 1904, 1 Ch.

139, 72 L. J. Ch. 74, 89 L. T. 604.

(f) Sng., Pow. 126.
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to two or more trustees jointly, by an instrument coming into

operation after the 31st December, 1881, may (unless the con-

trary is expressed by such instrument) be exercised by the

survivor or survivors of them ; and tlie term ' trustees,' in this

enactment, includes personal representatives (ss. 22, 50). In

case of disclaimer by one of joint donees of a power, however,

the other donees or donee may be entitled to exercise the

power (see p. 182).

Execution.—The execution of powers, or, in other words, Rules

the rules respecting their exercise, may be considered with respecting,

reference to (i.) the discretion of the donee of a powder as to

its exercise; (ii.) the modes of execution of powers; (iii.) the

objects or purposes of powers.

(i.) Discretion of Donee as to Exercise of Power.—A power p].\tent of.

may be exercised, or left unexercised, at the discretion of the

donee of the power. And if it is not exercised, no claim or

remedy can be asserted by an object of the power (that is,

a person in whose favour it might have been exercised) against

a person who is entitled to the land, in default of exercise of

the power (w). In order to secure an interest to an object of

the power, a limitation to him in default of appointment is

necessary.

But a mere power of appointment must be distinguished, Power

in this respect, from a trust or dutv, to be carried ont by a imperative, oi

T_ £ J. J " 1
•

1 1 J 111 tne nature
person by means ot a power vested m him—as where land or „f ^ ^j.^^^^

money is given to the children of a person in such shares as he

shall appoint, and there is no gift to the children in default of

appointment. Such a power as this is called a power im-

perative, or (more usually) a power in the nature of a trust.

If no appointment be made under such a power, the Court, on
the application of persons who are objects of the power, will

give effect to the intention of the donor of the power (>); and,

in the case of an intended gift to a class of persons (as in

the above example), will hold them to be entitled in ecpial

shares (?/).

(ii.) Modes of Execution of rowers.—Where the terms of a General rules

power do not specify the mode in which it is to be executed, "^ *"•

it may be executed either by deed or by will, or by any other

(w) Toilet V. TolUt, 2 P. Wms. 489, 2 L. C. Eq. 289 ; Sug., Pow. 588.

(x) Sug., Pow. 588 et seq. ; Harding v. Ghjn, 1 Atk. 469, 2 L. C. Eq. 335
;

Broton v. Higqs, 4 Ves. 708 ; In re Jeftry's Trusts, L. R. 14 Eq. 130, 26 L. T.

821 ; Pie Weekes' Settlement, 1897, 1 Ch. 289, 66 L. J. Ch. 179, 76 L. T. 112.

{y) Doyley v. Attorney-General, 4 Vin. Abr. 486 ; Sahtshury v. Denton, 3

K. & J. 529; In re Phene'x 7'rnsts, L. R. 5 Eq. 346; Wilson v. Duguid, 24 Ch.
D. 244, 53 L. J. Ch. 52, 49 L. T. 124.
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Defective

execution,

where aided

in equity.

Wills Act,

1837, as to

execution of

powers.

Act as to

execution

inter vivos of

powers.

writing (2). But where the form of iustruinent by which the

power is to be executed (as a deed, or a will), is stated; or it'

certain formalities in execution are prescribed, as signature,

sealing and delivery, the presence of witnesses, or the number
of witnesses ; or if the execution of the power is made subject

to any condition, such as the consent of a person—the failure

to observe any such requirements renders the execution

void (ft); unless the defect is remediable in equity, or the

appointment is protected from failure by one of the statutory

provisions presently mentioned.

In equity, a defective executioii of a power of appointment

is aided—that is, the person in whom the laud is vested in

default of exercise of the power is compelled to transfer it in

accordance with the intention of the a])pointor—where the

appointment is in favour of a purchaser, lessee, or mortgagee,

or a creditor of the appointor, or his wife or child, or a charity
;

but only if the defect is not material-—as if it consists in the

non-observance of some formality required in the execution, as

sio-nino;, sealin"-, or the presence of witnesses ; or if there is a

valid contract to execute the power, or a recital m a deed

showing an intention to appoint, but no actual appointment

;

or if a power to appoint by deed has been executed by will.

But if, under a power to appoint by will, the appointment be

made by irrevocable deed, this, being a material defect (since

it defeats the intention that the power shall be revocable till

the donee's death), will not be aided in equity [b).

With regard to appointments made by will, however, the

Wills Act, 1837 (c. 26), has provided, in effect, that no appoint-

ment by a will, made after that year in exercise of a power,

shall be valid, unless executed in the manner in which wills,

generally, are required by that Act to be executed ; and that

every will so executed shall, as regards the execution and

attestation thereof, be a valid execution of a power of appoint-

ment by will, notwithstanding some additional, or other, form

of execution or solemnity, shall have been expressly required

by the terms of the power (s. 10).

With regard to appointments made, after the 13th August,

1859, by instruments other than wills, the Law of Property

Amendment Act, 1859 {c. 35), has provided, in effect, that

a deed executed and attested by two or more witnesses, in

(2) Su^., Pow. 203 ; In re Jaclsoii'x Will, 13 Ch. D. 189, 49 L. J. Ch. 82 ; lie

Broad, 1901, 2 Ch. 86, 70 L. J. Ch. 601, 84 L. T. 577 ; cf. Freeland v. Pearson,

L. R. 3 Eq. (JuS, 36 L. J. Ch. 374.

(a) Sug., Pow. 206-208
-,
Hawkins v. Kemp, ?, East 410.

(b) Sug., Pow. c. 11, .sp. 1-3 ; Toilet v. Toilet, 2 P. Wms. 489 ; S.C, and note.s

thereto, 2 L. C. Eq. 289 ; Cooper v. Martin, L. R. 3 Cb. App. 47, 17 L. T. 587,

16 W. R. 234 ; Kcnnard v. Ke7mard, L. R. 8 Ch. 227, 42 L. J. Ch. 280, 28 L. T.

83 ; Smith v. Adkins, L. R. 14 Eq. 402, 41 L. J. Ch. 628, 27 L. T. 90.
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the ordinary manner, shall, as respects execution and attesta-

tion, be a valid execution of a power of appoint nient by any

instrument not testamentary, notwithstanding some additional,

or other, formality be expressly required by the terms of the

power; though this provision is not to prevent the donee of

the power from executing it with the formalities prescribed by

the terms of the power (s. 12)

A power of appointment, or of revocation merely, may be Partuil execu-

executed from time to time as to different parts of the land, *""" "^ power.

or as to different estates, until it has been executed to the full

extent

—

e.g., under a general power, a life estate may be ap-

pointed at one time, and the fee at another time. And if the

whole estate be appointed, but by way of mortgage or charge

only, the right of redemption remains in the donee, and is

subject to appointment in execution of the power (c).

On the execution of a power, whether general or special, a Reservation of

power of revocation and new appointment may be reserved, P<>wer of

whether such reservation be expressly authorised by the instru-

ment creating the power, or not ; and this may be done on

every subsequent execution of the power {cV). But an appoint-

ment by deed, which does not expressly reserve a power of

revocation, cannot be revoked, even though the instrument

creating the power expressly authorises revocation from time

to time (e). If, instead of a power of revocation and new
appointment, a power of revocation only be reserved, a new
appointment might, it seems, be made under the original

power, after revocation of the prior appointment (/).

(iii.) Objects or Purposes of Powers.—The rules under this Rules apply

head apply only to the exercise of special powers ; for the
po^y^j.g'^|ji

donee of a general power has the same rights, in these respects,

as an owner.

In the case of a power to appoint to certain persons, or to Appoiutment

persons of a specified class, an appointment to a person who
^^^^^^^ ^^

is not an object of the power, is, of course, invalid. Hence, object of the

under a power to appoint to children, an appointment cannot power.

be made to a grandchild {(j). Grandchildren, or remoter issue,

however (as well as children), are, in general, objects of a

power to appoint to ' issue ' (A). Where, in a settlement for

the benefit of children, under which the eldest son takes the

land, a power is given of appointing portions to younger

(c) Sug., Pow. 273, 274.

{d) Ibid. 3(57 ; Ite Harding, 1894, 3 Ch. 315, 63 L. J. Ch. 725, 71 L. T. 269.

(e) Ibid. 369.

(/) Ibid. 369, 377.

(<7) Ibid. 503.

(A) Hockley v. Mmvbey, 1 Ves. 142, 150.

M
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Appoiutnieiit

ill excess of

power.

Excess as to

estate.

Excess as to

objects.

Ivxcess as to

liiiiitiitions.

children, a younger child who eventually becomes the eldest

by survivorship, and, as such, is entitled to the land, cannot,

in general, take a portion under the power, as having been

originally an object of it (i).

An appointment in excess of a power, i.e., which extends

beyond the limits of the power, is wholly void, unless the

excess can be distinguished from the rest of the appointment.

Where the excess can be so separated, the appointment is void

only to the extent of the excess {j). Thus, under a power to

appoint an estate of specified extent, an appointment of any
other estate, whether greater or less, would be entirely void(A;j;

except that, under a power to lease for a certain term of years,

a lease for a longer term lias been held, in equit}^ to be void

for the excess only, and to take effect as an execution of the

power for the term authorised thereby (/).

An appointment to persons, some only of whom are objects

of the power, is, in general, void only where the shares or

interests intended to be appointed to the objects of the power
cannot be ascertained, or are not within the scope of the

power ; for if these can be ascertained, and are such as the

power authorises, the excess alone will be void (w). An ap-

pointment by will to an object of the power for life, with

remainder in tail to his child or children, who are not objects

of the power, will be construed, cy 2yTh, as a gift of an estate

tail to the object of the power [n).

If an appointment be made, with a direction, not author-

ised by the terms of the power, that the land shall be settled

in a certain manner, the direction, in general, is void, and the

appointment is absolute (o). And so, if, under a power to

appoint to a married woman, an appointment be made to her,

with a restraint on anticipation, the restraint is void, and the

appointment is absolute (^7). But where, under a power to

appoint an estate, an ap]")ointment is made to a trustee, in

trust for the objects of the power, or to a trustee, upon trust

to sell the estate and divide the proceeds among the objects of

[i] Sug., Pow. 078-9 ; Chadwick v. Doleman, 2 Vern. 528 ; Collinywood v.

Stanhope, L. R. 4 PL L. 43, 17 W. R. 537.

(j) Sug., Pow. 49S; see Carr v. Atlclnson, L. R. 14 Eq. 397. 26 L. T. 680,

20 W. \i. 620; Williamson v. Farwell, 35 Cli. D. 128, 56 L. J. Ch. 645, 56

L. T. 824.

(k) 2 Prest. Abstr. 272; Re Porter'n Settlement, 15 Ch. D. 179, 59 L. J. Cli.

595, 63 L. T. 431.

(l) Sng., Pow. 519 ; Campbell v. Leaeh, Atnb. 740.

(m) Sug., Pow. c. 10, s. 1.

(n) Pitt V. Jackson, 2 Bro. C. C. 51 ; Siig., Pow. 499; cf. Re Ridwj, 1904,

1 Ch. 533.

(o) Sug., Pow. 516.

(p) Fry V. Capper, Kay 163.
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the power, the appointment is valid, as being, substantially,
within the terms of the power [q).

Formerly, under a power to appoint to a class of persons Non-exclusive

(as the children of the donee), an appointment could not be P"^^*'''.;'*'**''''^-

made to one or some only of the objects of the power, to the
^'J'"^

'" '^^^

exclusion of any of them ; unless such an appointment was
expressly authorised by the terms of the power (?•). And,
originally, it was recpiisite that the share of each of the ap-
pointees should be more than a merely nominal share. The
latter requirement was abolished by the Act 1 Will. IV., c. 46
(1830); and by the Powers of Appointment Act, 1874 (c. 37),
the inclusion of each of the objects of the power, in any
appointment made since the passing of that Act, is rendered
unnecessary. The Act enacts that every such appointment,
made in the exercise of any power to appoint among several
objects, shall be valid, notwithstanding that any one or more
of the objects shall not thereby, or in default of appointment,
take a share, or shares, of the property subject to such power.
But the Act also enacts that a provision in an instrument
creating a power, which shall declare the amount, or the
share or shares, from which no object of the power shall be
excluded, or some one or more object or objects of the power
shall not be excluded, shall not be affected by the Act. The
exclusion of an object of the power, in case of the power being
exercised, may therefore be prevented by the share, or the
least share, to be taken by him in that event, being specified

in the instrument creating the power.
It is a rule of equity, that a special power is to be exercised Frauds on

exclusively for the end or purpose for which it was created ;
powers,

according to the true meaning of the terms of the power.
If the appointment is made for any purpose that is not within
the scope of the power, it is liable to be set aside as a fraud
upon the power

; even though such purpose is not stated in
the instrument by which the appointment is made, and the
appointment is. literally, within the terms of the power—as
where an appointment is made to an object of the power, upon
a contract or condition, or even a mere understanding, that
the appointor is to receive some benefit from the appointee,
by reason, or in consideration, of the appointment; as some
part of the thing appointed, or a sum of money, or the release
of a claim. And an appointment may be invalid, as being a
fraud on the power, although no benefit to the appointor be
intended

;
as where it is agreed that the appointee (an object

of the power) shall make a settlement of the subject-matter

(7) Sng., Pow. 405-407; Kcmcorthv v. Bate, G Ves. 793; Re Ti/saen, 1S94,
1 Ch. 56, G3 L. J. Ch. 114, 69 L. T.689 ; Jte Paget, 1898, 1 Ch. 290, 67 L. J.
Ch. 151, 78 L. T. 72.

()•) Sug., Pow. c. 8, s. 5.
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Covenant to

appoint.

appointed, or of some interest in it, on persons who are not

objects of the power; for the motive which dictated the aj)-

pointment is not material (s). It has been held, however, that

where, on an appointment to an object of the power, a con-

temporaneous settlement is made by him on persons who are

not objects of the power, the appointment is valid, even

though the appointment and settlement be contained in the

same instrument ; if it does not appear that the settlement

was made in pursuance of a prior bargain between the

parties (t).

A covenant by the donee of a special power to make a

speciGed appointment, has been held to be void, if the power
is exercisable by will only (w).

Modes of.

Exercise (i

power.

Death of

donee or

person to

consent.

ipse )f time.

Determination.—An appointment which disposes abso-

lutely of the whole estate or interest subject to the power,

and reserves no power of revocation, or of revocation and new
appointment, extinguishes the power (v). But, as has been

seen (p. 177), a power is not extinguished by partial exe-

cution.

As has been seen (p. 171'), a power of appointment deter-

mines with the death of the person in whom it is vested, unless

it expressly extends to his successors. And if a power is exer-

cisable only with the consent of a person, it is determined by
that person's death before the exercise of the power, and with-

out having consented thereto (w).

If a power is exercisable only within a prescribed period

of time, it is, of course, determined on the expiration of that

time.—Where a power of sale over land, or other like power, is

given to trustees, and the time within which the power is to

be exercised is not expressly prescribed, the power, if valid

under the law as to perpetuities (see p. 287), continues so long

as it is required to enable the trustees, as donees of the power,

to carry out the donor's intention, as indicated in the instru-

ment by which the power was given ; unless the power be pre-

viously extinguished by the election of every person who has

any beneficial interest in the land, whether vested or contingent,

(s) Sug., row. c. 12, s. 2 ; Farwell, Tow. 40;S-4:Ji), and cases there cited ;

Alcyn V. Bdchin; I Eden 1.32; S.C, and notes, 2 L. C. Eq. 308; Topliavi v.

Dxikc of Portland, 11 H. L. C. 32 ; Re Perkins, 1893, 1 Ch. 283, 62 L. J. Ch. 531,

67 L. 'i. 743.

(t) Sug., Pow. 670; Birley v. Birley, 25 Beav. 2!)9 ; In re Oossctt, 19 Beav.
529.

(m) Re Bradshaw, 1902, 1 Ch. 436, 71 L. J. Ch. 230, 86 L. T. 253.

(v) Re Hancock, 189(5, 2 Ch. 173, 65 L. J. Ch. 690, 74 L. T. 658 ; Foakes v.

Jackson, 1900, 1 Ch. 807, 69 L. J. Ch. 352, 83 L. T. 26.

(w) Sug., Pow, 252 ; Re Harris, Fitzroy v. Harris, 1891, W. N. 76.
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that the power shall not be exerci.sed, where every such person

is sui juris (x).

If the donee of a power of apjiointment has also an estate Alienation of

in the land, and the power is appendant, or appurtenant, to the
^^'^g^ i^*^^'^*'

donee's estate—in other words, if the power is such that any appendant or

appointment thereunder must necessarily take effect out of the appurtenant,

estate (y) ; as in the case of a limitation to such uses as A.

shall appoint, and, until appointment, to the use of A. and his

heirs—an alienation by the donee, by virtue of his estate, pre-

vents any subsecpient exercise of the ])0\ver in derogation of the

estate comprised in the alienation (z). Thus, if A., in the

above example, grants the fee, as owner thereof, the power is

extinguished. But if the estate of the donee of the power

does not comprise the whole interest subject to the power (as

if he be tenant for life, and the power extends to the fee) the

alienation of his estate does not prevent the subsequent exercise

by him of the power, provided it be not exercised in derogation

of the ])revious alienation ; and it may therefore be exercised

with the consent of the alienee (a).

Where, however, the power is a power collateral, or in Distinction

gross—that is, where it is such that the estate (if any) of the
J'^^^^iiXrJa o,

donee would not be affected by an exercise of the power ; as in j^ „ro's8.

the case of a limitation to a person for his life, with a power of

appointment to his children after his death (b)—the alienation

of the donee's estate does not restrict the subsequent exercise

of the power (c).

The donee of a power may extinguish it, by releasing it to Release of

a person having an estate or interest in the land that is subject P"^'''*^'"-

to the power. And a covenant not to exercise the power will,

in equity, have the effect of a release (d). Prior to the Con-

veyancing and Law of Property Act, 1881 (c. 41), a power

simply collateral could not be released (e) ; but that Act pro-

vided that the donee of any power, whether coupled with an

(x) Peters v. Lcives and East Grinstcad Ry. Co., 16 Ch. D. 703, 18 Ch. D. 429,

50 L. J. Ch. S3n, 4.5 L. T. 2.S4 ; Re Cotton's Trustees and School Board for

London, 19 Ch. D. 624, 51 L. J. Ch. 514, 46 L. T. 818 ; Re Dyson and Fowke,

1896, 2 Ch. 720, 65 L. J. Ch. 7!tl. 74 L. T. 759; Re Jump, 1903, 1 Ch. 129,

72 L. J. Ch. 16, 87 L. T. 502.

(y) See Sug., Pow. 40, 47.

(2) Ibid. 57.

(a) Alexander v. Mills. L. R. 6 Ch. 124, 40 L. J. Ch. 73, 24 L. T. 206;

Hardaker v. Moorhouse, 26 Ch. D. 417, 53 L. J. Ch. 713, 50 L. T. 554.

{b) Sug., Pow. 46, 47. A power is also called 'collateral' or 'in gross,'

when the donee of the power has no estate or interest in the land. xVnd if

it be a power that he cannot exercise for his own benefit, it is sometimes

called a power ' simply collateral.'

—

Ibid.

(e) Sug., Pow. 79.

(d) Ibid. 82, 83.

(e) Ibid. 49, 82 ; Pidmer v. Locke, 15 Ch. D. 294. 50 L. J. Ch. 113, 43 L. T. 454.
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interest or not, might by deed release, or contract not to exer-

cise, the power (s. ;")!'). The fact that the- donee of a special

power of appointment is himself benefited by his release of the

power will not make the release invalid ; for such a release is

not subject to the rules as to frauds on powers, applicable to

appointments (/). But a power that is exercisable in fulHlment

of a trust, or other legal duty, cannot be released under the

enactment above mentioned, or otherwise (y).

Disclaimer of The Conveyancing Act, 1882 (c. 39), provides that the
]»iwer. donee of any power, whether coupled with an interest or not,

ma3% by deed, disclaim the power, and shall thereupon be in-

capable of exercising the ])ower. In case, however, of such

disclaimer by any one of joint donees of a power, the other

donees or donee, or the survivors or survivor of the other

donees, may, under the Act, exercise the power, unless the

contrary is expressed in the instrument creating the power

(s. G).

Acquisition of If, subsocjuently to the creation of a power over land, the

donee acquires an estate in fee simple in the land, the power,

it seems, is extinguished Qi).

(/) Re Raddiffe, 1892, 1 Ch. 227, Gl L. J. Ch. 186, 66 L. T. 363 ; Re Somes,

1896, 1 Ch. 250, 65 L. J. Ch. 262, 74 ].. T. 49.

(g) Re Eyre, 49 L. T. 259 ; Saul v. Patliiison, 55 L. J. Ch. 831, 54 L. T. 670,

34 W. R. 561.

(A) Cross V. Ifuehon, ?, Bro. C. C. 30. But see Sag., Fow. 98.

estate.



CHAPTER II.

RIGHTS OF CREDITORS.

The rights of creditors, as such, in tlie lands of their debtors, Uifft-rent

comjirise rights under mortgages, charges, and liens ; and K'"'^''^"^

rio-hts in respect of judgmeut debts, Crown debts, and debts °

of deceased persons {(').

Sect. I.

—

Rights under Mortgages.

Definition.—A mortgage of land may be defined as the Mortgage

transfer, exi)ress or implied, of an estate or interest in land, defined,

as a security, njerely, for the payment of money due, or to

become due, to the person to whom the security is given.

Mortgages are distinguished as either legal or equitable. Mortgages aie

Where a mortgage of land is made by transfer to the mort- '^^^^
"'' "i"'*^'

gagee of the legal estate or interest in the land, the security is

called a legal mortgage. Where the effect of the mortgage is

to vest in the moi'tgagee a merely equitable estate or interest

in the land, the security, in whatever form made, is properly

termed an equitable mortgage (6); though that term is

commonly used in a special sense, as meaning an informal

mortgage, whereby an equitable intei-est is vested in the

mortgagee (see p. 193).—The distinction between legal and

equitable mortgages is important, as will be seen, with refer-

ence both to the creation of the security, and to the rights

and remedies of the mortgagee.

Arrangement of Topics.—Mortgages are here considered

with I'eference to (1) the mortgagor's estate or interest, subject

to the mortgage
; (2) the modes of creation of mortgages

;

(3) the rights of the mortgagee; (4) the determination of the

security (bh).

(a) The rights of creditors under bankruptcies do not fall under this head,

since, on bankruptcy, the land ceases to be the debtor's, and passes to the

trustees for the creditors. See jwst, pt. 3, ch. 9.

(h) Miller, Eq. Mortg. 1 ; Fisher, Mortg. 49.

(bb) Mortgages by registered charge, of land registered under the Land Trans-

fer Acts, 1875 and 1897, are considered in a later chapter ; see pp. 491-197.
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onlinary (1) Mortgag-ors Estate or Interest.

—

Mortgage at Common
'•"'"• Laiv.—The rights and duties of the parties to a mortgage are

regidated chiefly by the rules of equity, which, in a great

measure, supersede the principles of the common law applicable

to legal mortgages, and also give validity to equitable mort-

gages. Under the early common law, a mortgage was usually

a transfer of the debtor's estate to the creditor, subject to a

condition that if the debt, with the interest due thereon, were

paid on a day named, the debtor should be entitled to re-enter,

and resume his former estate ; but that if the sum were not

paid on that day, the estate transferred to the mortgagee
should become absolute, i.e., free from the condition (c).

The common law, however, recognised certain forms of

mortgage under which the debtor was not liable to lose his

Viviim estate. These were the vivum vadium, a transfer of the estate
radium. to the Creditor, to be held by him until, out of the profits of

the land, he had satisfied himself his debt, whereupon the

debtor might re-enter {d) ; and a transfer—which seems to

Mortuxtin have been called mortuum vadnun [c)—under which the
iddnm. creditor held the land until the debtor paid the sum due, and

had not to account for the profits of the land. These forms of

mortgage were superseded by the conditional conveyance above

described, and have long been obsolete ; except as regards a

form of security called a Welsh mortgage, which is similar, in

effect, to the early mortuum vadium ; and this has seldom

been used (/).

Its introdnc- Equity ofRedemption.—The mortgagor's liability to absolute
*'""• forfeiture of his estate, under a mortgage in the ordinary form,

being found inconvenient, a remedy was, in course of time,

introduced by the Court of Chancery. The Court established

the rule that, notwithstanding default in payment on the day

named, and the consequent forfeiture at law, the mortgagor
should, in equity, retain the right of redemption of the estate

;

or, in other words, should continue entitled to have the estate

re-vested in him, on payment of the sum due. This remed}'

(which was granted by the Court in the exercise of its general

jurisdiction to relieve against forfeitures at law) was based on

the principle that a mortgage was intended merely as a pledge,

or security, for a debt [g).

(c) Litt. s. 332 ; 1 Robbins, Mortg. 3, 4.

(d) Co. Litt. 205 a ; 1 Robbins, Mortg. 1.

(e) See Glanville, lib. 10, c. 6. Littleton, however (s. 332), uses the term
mortuum vadhini as meaning the ordinary mortgage by conditional con-

veyance.

(/) As to tliis security, see 1 Robbins, Mortg. c. 3 ; Fisher, Mortg. 7.

(g) See Lanql'ord v. Barnard, Tothill 199 (87 Eliz.) ; Emmanuel College v.

j:van», 1 Ch. Rep. 10 (1 Charles I.).
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The equitable right of redemption, thus established, is an An Rswenti.-il

essential incident of a mortfrage. Kven where the iiistrunient '"^'dent of

„ . I- l^ 1 i- X- .1 morti'age.

of transfer contains no provision lor the redemption ot the

estate, and is in form an absolute conveyance, evidence will be

admissible to prove that it was intended as a security only, so

as to entitle the mortgagor to redeem {h). Moreover, the

right of redemption cannot be restricted by any stipulation in

the mortgage instrument, to the effect that the mortgage shall

be redeemable only within a certain time, or only by a certain

person or class of persons—as by the mortgagor alone, or the

mortgagor and the heirs of his body, only ; for any such

stipulation is void. To these qualities of the equity of redemp-

tion, the maxim ' once a mortgage always a mortgage ' refers (/).

On the other hand, a stipulation to the effect that the :Modifications

morto-agre shall not be redeemed within a certain time, e.a., five " ' .^^
^^*^

years, is valid, whether or not it be accompanied by a stipula-

tion precluding enforcement of the security by the mortgagee

within that period (j). And such a stipulation, it seems, may
be valid in a mortgage of a lease for years, although its effect

is to render the mortgage irredeemable before the expiration

of the lease {k). The object of the security, moreover, may be

such, as to render redemption within an ascertainable period

impossible ; as where a mortgage is given to secure payment

of a life annuity (/). And though any provision in the mort-

gage instrument for the acquisition of the ownership of the

land by the mortgagee, in some event, is void (m). there may be

a subsequent purchase of the mortgagor's interest in the land

by the mortgagee {n) ; or a release of the equity of redemption

by the mortgagor to the mortgagee, which (if not otherwise

unfair) may be in consideration of the mortgage debt only (o).

The right of redemption of a mortgage is limited, moreover, Limits to

in various ways by law. Thus, at any time after the day "S'^t "f.
^'J'

named for payment, the mortgagee may take proceedings for

f(n-eclosure of the mortgage, i.e., to have the equity of redemp-

(/t) Maxwell v. Mountacute, Prec. Ch. 526 ; Langton v. Horton, 5 Beav. 9

;

Doitfjlas V. CidverwcU, 3 Giff. 251.

(i) Homtrd v. Harris, 1 Vern. 32, 2 L. C. Eq. 11
;
per Lord Eldon in Seton v.

SLade, 7 Ves. 265, 273, 2 L. C. Eq. 475; Salt v. Mftr(/u(ss of Northampton, 1892,

A. C. 1, 61 L. J. Ch. 49, 65 L. T. 765.

{j) 1 Robbinis, Mortg. 136.

(A-) Snyithij V. Wilde, 1899, 2 Ch. 474, 68 L. J. Ch. 681, 81 L. T. 393; com-
mented on in Noak-es v. liice, 1902, A. C. 24, 71 L. J. Ch. 139, 86 L. T. 62.

(I) Flemin'j v. Self, 3 D. M. & G. 997, 1024.

(m) Salt V. Marqitms of Northampton, sup. note {i).

(n) Reeve v. Lhle, 1902. A. C. 461, 71 L. J. Ch. 46S, 87 L. 'i\ .".08; Jarrah

Timber and Wood Pavin-j Corpyu, Ld. v. Samvel, 19(13, -J Ch. 1 ;
affit. 11. L. \V. N.

1904, p. 110.

(o) Melbourne Banking Corporation v. Browjham. 7 App. Ca.«. 307, 51 L. J.

J'. C. 65, 46 L. T. (;03.
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tiou barred, on failure of payment by the mortgagor within

a specified time (p. 205). Again, the mortgagee may be

entitled, in certain events, to sell the mortgaged estate ; and
unless the mortgagor redeems before such sale, the right of

redemption is lost (p. 202). And again, under the Keal

J'roperty Jjimitation Act, 1874 (c. 57), s. 7, where a mortgagee

has possession of the mortgaged land for a period of twelve

years, without giving, during that period, a written acknow-
ledgment of the mortgagor's right to redeem, the equity of

redemption is extinguished (p). Also, under the statute 4 &
r» Wm. & ]^lary (1GU2), c. 10, s. 3, a mortgagor may lose his

equity of redemption, by omitting to inform the mortgagee of

a prior mortgage, or other incumbrance, affecting the land (q).

Mortgagor has The mortgagor, by virtue of his right of redemption, has an
ecjuitable equitable estate in the mortgaged land, corresponding to his

original estate ; or, in other words, he retains, in equity, the

ownership of the land (r), subject only to the rights of the mort-

gagee. This equitable estate is alienable, either absolutely, or

by way of second, or subsequent, mortgage of the land ; and it

devolves, on the mortgagor's death, in the same manner as if

the land were not subject to the mortgage ; unless, indeed, an

intention to alter the course of devolution of the estate is shown
in the mortgage instrument (s). Where, however, a tenant in

tail of land mortgages the land, by deed enrolled under the

Fines and Recoveries Act, 18o3 (c. 74), the mortgage is, to the

extent of the estate created thereby (unless it be an est&te pur
autre vie or for years), an absolute bar of the entail, in equity

as well as at law (s. 21).

Who may A mortgage may be redeemed by any person who has an
redeem. interest in the equity of redemption (iX Hence, where land is

subject to successive mortgages, a second or subsequent mort-

gagee may redeem any prior mortgage ; while he is himself

liable to be redeemed by a mortgagee subsequent to him ; and

the mortgagor has the ultimate right of redemption (v).

Mortgagor's Alienation of the equity of redemption by the mortgagor
iKKsition after Jqcs not, of couise, put an end to his personal liiil)ility to the
A lenation.

mortgagee, for payment of the mortgage debt. The alienee of

(p) Kinsman v. Eouse, 17 Ch. D. 104, 50 L. J. Ch. 486, 44 L. T. 597 ; and see

post, p. 423.

(7) As to special provisions of the Bankruptcy Act. 1S8;!, barring redemp-
tion of mortgaged property of bankrupt, see post, p. 4;)7.

(r) Cashorne v. Scarfc, 1 Atk. G03, 2 L. C. Eq. (5.

(s) 2 pt. 2 Davidson, Conv. p. 38 ; Plowden v. Iljide, 2 De G. i^I. & G. 684
;

Re Betton's Trust. Estates, L. R. 12 Eq. 553, 19 W. ii. 1052 ; Plomle>/ v. Felton,

14 App. Cas. Gl, 58 L. J. V. C. 50, fiO L. T. 193.

(t) Cashorne v. Scarfe, 1 Atk. fi03, 2 L. C. Eq. (; ; I'earce v. Morris, L. K, 5 Ch.

App. 227, 39 L. J. Ch. 342, 22 T.. T. 190.

(u) >See Robbing, Mortg. ch. 38, s. 1.
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the equity of redemption, ou the other hand, incurs no personal

liability to the mortgagee ; but he is bound to indemnify the

mortgagor against his personal liability (/•). And if tiie mort-

gagee claims payment of the mortgage debt by the mortgagor,

after the latter has alienated the equity of redemption, the

mortgagor may redeem the mortgage. He will then hold the

estate, subject to redemption by the alienee of the equity of

redemption (w).

Formerly, the person to whom the mortgagor's equity of Incidence of

redemption passed on the death of the latter, was entitled, in •"•'itgage dei,t

,

"
^ , , 1 1 T 1 1 1 u 1 on death I'f

that event, to have the mortgage debt discharged out or sucli mortgagor,

part of the deceased mortgagor's estate as was applicable (in

priority to tlie equity of redemption) in payment of his general

debts (]). 377), and thus to free the mortgaged land from the debt

;

except in certain cases, and unless ihe deceased had signified

an intention that the burden of the debt should be borne by

the mortgaged estate (x). But this rule was altered by the

Real Estate Charges Act, 1854 (c. 113)—commonly called Locke Locke King's

King's Act—which provided, in effect, tliat on the deaih, after ^-ct.

the 3 1st December, 1854, of the owner of land or other here-

ditaments, subject to a mortgage, without having, by will, deed,

or other document, signified a contrary intention, the heir or

devisee of tlie mortgaged land or hereditaments should not be

entitled to liave the mortgage debt discharged out of the per-

sonal estate, or any other real estate, of the deceased ; and that

the mortsraged lauds or hereditaments should, as between the ^

different persons claiming under the deceased, be primarily

liable to the payment of the mortgage debt, every part, accord-

ing to its value, bearing a proportionate part of the debt

charged on the whole (xx) ; with a proviso that the Act should

not affect any right of the mortgagee to obtain payment of the

mortgage debt out of the personal estate of the deceased, or

otherwise ; and that it sliould not affect the rights of a person

claiming: under a will, deed, or other document made before

the 1st January, 1885.

This Act has been amended, in certain points, by two later Amendment

statutes ; one of which, the Real Estates Charges Act, 18G7 '"^^*^®-

(c. 69), has provided that, in the construction of the will of a

person dying after the 31st December, I8l)7, a general direction

for payment of his debts out of his personal estate shall not be

deemed a declaration of a contrary intention nnder the former

(v) Waiiiuj V. Ward, 7 Ves. 337 ; lie Erriwjton, 1S9J, I Q. B. 11, 69 L. T. 7(i<;.

(w) Palmer v. Hendrie, 27 Beav. 319; Kinnaird v. TroUope, 39 C'h. D. Gl'.t!,

57 L. J. Ch. 905, 59 L. T. 433.

(x) See Ancaster v. Maijer, 1 Bio. C. C. 454 ; S.C, and notes thereto, 1 L. C.

Eq. I.

(xx) See Re Baron h'ensinfjtim, 1902, 1 Ch. 20:".. 71 L.J. Ch. 170 85 L. T,

577.
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Act, unless there be further words expressly, or by necessary

implication, referring to all or some of the testator's debts or

debt, charged by way of mortgage ou any part of his real estate

(s. 1) {y). The other later statute, the J^eal Estates Charges

Act, 1877 (c. 34), has extended the original Act and the last-

mentioned Act (in the case of a person dying after the olst

December, 1877) to any mortgaged land, or other heredita-

ments, of any tenure ; thus bringing leaseholds for years within

the Acts (s). It has also provided that a contrary intention,

within the meaning of the Acts, shall not be deemed to be

signified by a charge, or direction for payment, of debts, on or out

of residuary real and personal estate, or residuary real estate (a).

The term 'mortgage,' in these Acts, includes a charge, or other

like security, on land {b).—A charge created by a deceased

tenant in tail, and binding the estate after his death, is not

within the Acts (c).

In equity. Mortgagor''s Rights of Use and Enjoyment.—Since the mort-

gagor is, in equity, the owner of the mortgaged land, he may,

so long as he continues in possession of it {d), take the rents

and protits, without accounting for them to the mortgagee

(c) ; and he is not liable, in general, for waste, unless the secu-

rity thereby becomes insufficient in value (/). But it seems

that he may not remove fixtures annexed to the mortgaged land

or buildings, without the mortgagee's permission {g).

His position at By the common law, on the other hand, the position of a

common law. rnortgagor, remaining in possession after making a legal mort-

gage of tlie land, is merely that of an occupier holding at the

will of the mortgagee ; unless (as sometimes occurs) it has been

expressly agreed that the mortgagor shall retain possession for

a fixed period—as, until default in payment of the mortgage

money or interest ; in which case, it seems, he holds as the

mortgagee's tenant for that period Qi). And, unless the mort-

(y) Re Fled, .37 Ch. D. (577, .57 L. J. C'h. 943, 58 L. T. G24.

(2) Re Kcr.^haiv, 37 Ch. D. 674, .57 L. J. Ch. .5'.19, .58 T.. T. 512; Re Frascr,

11104, 1 Ch. 111.

(a) See Sackville v. Smyth, L. R. 17 Eq. 153, 43 L.J. Ch. 494, 22 W. K. 179 ;

Re Smith, 33 Ch. D. 195, 5.5 L. J. Ch. 914, 55 L. T. 549.

[h] Re Anthony, 1892, 1 Ch. 450, 61 L. J. Ch. 434, 66 L. T. 181.

(c) Re Anthony, 1893, 3 Ch. 498, 62 L. J. Ch. 1004, 69 L. T. .300.

(d) As to the mortgagee's right to the possession, see post, p. 201.

(e) Colvian v. Duke of St. Allans, 3 Ves. 25.

(/) King v. Smith, 2 Hare 239.

(,r/) Goughv. Wooil, 1894, 1 Q. B. 713, 63 L. J. Q. B. 564, 70 L. T. 46; see

post, p. 194.

(h) See Kecch v. IT>tJl, 1 Dongl. 21 ; S.C, and notes tliercto, 1 Sm. L. C. 511

;

Scobie V. Collins, 1895, 1 Q. B. 375, 377, 64 L. J. Q. B. 10, 71 L. T. 775.
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(ftio-oi- were holding as last lueutioned, he formerly had not, at

law, such an interest as enabled him to maintain an action in

his own name against a third person for an injury to, or for

recovery of possession of, the land (i). But, by the Supreme

Court of Judicature Act, 1873 (c. 66), s. 25 (5), he is enabled

(while he is entitled to the possession, or receipt of the rents

and profits, and provided the mortgagee has not given notice

of his intention to take possession, or receive the rents and

profits), to sue in his own name for the possession, or rents and

profits, or in respect of any trespass or other wrong relative to

the land, unless the cause of action arises on a lease, or other

contract, made by him jointly with any other person (/). This

enactment does not enable the mortgagor to enforce a right of

re-entry under a lease made before the mortgage (A). Nor can

he distrain for rent under such a lease, otherwise than in the

name of the mortgagee (/).

Leases hy Mortgagor.—The mortgagor under a legal mort- where invalid

gage may be empowered to grant leases, by express provision ^^ against

of the mortgage instrument ; or he may be entitled to do so
"io'^<^g*g*^«-

under the statutory power of granting leases, presently men-

tioned. But where he is not so empowered or entitled, a lease

granted, after the creation of a legal mortgage, by the mort-

gagor alone (that is, in which the mortgagee does not join) is

invalid as against the mortgagee, who may treat the lessee as

a trespasser, and, on the other hand, has no remedy against

him under the lease, for rent or otherwise ; though the mort-

gagee may, by agreeing to the lessee's occupation, and with his

assent, convert his holding into a yearly tenancy {m). The

lessee, however, may redeem the mortgage, as being a person

having an interest in the equity of redemption, and thus

protect himself against the claims of the mortgagee (n). And
by the Tenants Compensation Act. 1890 (c. 57), the occupier

under a tenancy to which the Agricultural Holdings Acts,

1883 (c. 61) and 1900 (c. 50), or the Allotments and'Cottage

Gardens Act, 1887 (c. 26), apply (pp. 76, 77), and which is not

binding on a mortgagee of the land, is entitled, as against the

mortgagee, to any compensation due to the tenant from the

mortgagor, whether under either of the above Acts, or under

(i) Kcech V. Hall, supra, u. (/()•

(j) Fairclowjh v. Marshall, 4 Ex. D. 37, 48 L. J. Ex. 146, 39 L. T. 389.

(k) Mattheu-s v. Usher, 1900, 2 Q. B. 535, 69 L. J. Q. B. 856, 83 L. T. 353.

(I) Trent v. Hunt, 9 Exch. 14.

(m) Keech v. Hall, and notes thereto, supra; 1 Robbins, Mort. 681 ; Corbett

V. Plowden, 25 Ch. D. 678, 54 L. J. Ch. 109, 50 L. T. 740 ; Towerson v. Jackson,

1891, 2 Q. B. 484, 61 L. J. Q. B. 36, 65 L. T. 332; Keith v. C/ancia, 1904,

1 Ch. 774.

(n) Tarn v. Tiirner, 39 Ch. D. 456, 57 L. J. Cb. 1085, 59 L. T. 742.
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an agreement sanctioned thereby, or under a local custom.

And by the same Act, if the tenancy is a yearly tenancy, or

for a term not exceeding twenty-one years, at a rack-rent, the

morttrasree must Lrive the tenant six months' notice in writing,

before depriving him of possession ; and. the tenant, if deprived

of possession, is entitled to compensation for his crops, and for

unexhausted iniprovenients.

Valid as Where a lease has been made by the luoT'tgagor alone, and
between

jg invalid on that ground as against the mortgagee, it is never-

.'nd kssee. thelcss Valid as between the mortgagor and the lessee, and the

mortgagor has (subject to the rights, as above, of the mort-

gagee) the usual rights and remedies of a lessor against the

lessee (?i«).

Power of J^y the Conveyancing and Law of Property Act, 1881
leasing under

^q_ ^j^^^ ^ mortgagor of land is empowered, while in possession,

Act^iss'L'"^ to make (without the mortgagee's concurrence) an agricultural

or occupation lease for twenty-one years or less, and a building

lease for ninety-nine years or less, under certain conditions

specified in the Act—that the lease be made to take effect in

possession not later than twelve months from its date ; that the

best rent that can reasonably be obtained be reserved, without

taking a line; that the lease contain a covenant by the lessee

for payment of the rent, and a condition of re-entry for non-

payment of it within not more than thirty days; and that a

counterpart of the lease be executed by the lessee and delivered

to the lessor. The mortgagor, also, must, within a month after

making the lease, deliver the counterpart of it to the mortgagee,

or to the first in priority of several mortgagees. But the exer-

cise of this power is subject to any contrary intention or modi-

fication expressed by the mortgagor and mortgagee in writing

;

and no lease can be made under the power, that could not

otherwise have been made with the consent of all incum-

brancers. And the power applies only to mortgages made
after the 31st December, 1881, except where the parties

have agreed, in writing, that it shall extend to an earlier

mortgage (s. 18) (o).

Modes of. (2) Creation of Mortgages.—The modes of creation of

mortf<;a<fes are here noticed with reference onlv to the leadint'

distinctions between (i.) legal mortgages: (ii.) formal mort-

gages of equitable estates ; and (iii.) informal equitable mort-

gages. The ordinary provisions of formal mortgages are

considered in a later chapter (see pp. 351-355).

(nn) Kccch v. Ifall, and notes thereto, supra, n. (/().

(o) Wilson V. Queens Club, 1891, 3 Ch. 522, (50 L. J. Cb. 698, 65 L. T. 42;
Browne v. Peto, 1900, 2 Q. B. 653, 69 L. J. Q. B. 869, 83 L. T. 303.
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(i.) Legal Mortgages.—A legal mortgage of an estate of Of freehold

inheritance or for life, in land of freehold tenure, is usually estates m fee

effected by a grant of the estate by deed to the mortgagee

;

the grant being similar in form to a conveyance on sale, except

that, to the conveyance of the estate is added a ' proviso for

redemption '—that is, a clause providing for the re-conveyance

of the estate to the mortgagor, or any person entitled through

him, on payment of the debt, with interest at the rate agreed,

on a day named ; which is commonly six months from the

date of the mortgage. This is the mortgage proper ; but in

addition to this, the mortgage deed usually contains covenants

by the mortgagor for the payment of the debt, with interest,

on the day named in the proviso for redemption, and for pay-

ment of interest, if the debt is not paid on that day.

Occasionally (though rarely in modern practice), in the case Of freeholds

of a mort<rao;e bv a tenant in fee simple, a long term of years, |^y
creati.m of

instead of the fee, is granted to the mortgagee. Formerly, this

was done chiefly in order that the estate vested in the mort-

gagee might pass on his death, as a chattel interest, to his

personal representative ; but, as will be seen, under the

present law the mortgagee's estate in land of freehold tenure

devolves on his personal representative, though it be the fee

simple (p. 194).

A legal mortgage of an estate for years may be made by an Of leaseholds

assignment to the mortgagee of the whole of the unexpired ^*^'" y^^^'^-

term. More commonly, however, the mortgage is made in

the form of an underlease by the mortgagor to the mortgagee

(usually for the unexpired term less a day, or some few days),

in order that the mortgagee may not be liable for the rent and
covenants under the original lease by which the estate was
created. This liability he incurs, as assignee of the lease,

where the whole of the unexpired term is transferred to him

;

but where a reversion is left in the mortgagor, the mortgagee

takes as under-lessee, and is thus free from the obligations of

the lease, except any such restrictive covenants as bind an

under-lessee (p. 83). On the other hand, the mortgagee, in a

mortgage by assignment of the lease, is entitled to enforce

covenants by the lessor contained in the lease (p. 81). In

whichever way the mortgage is made, the deed contains a

proviso for redemption, and other clauses similar to the pro-

visions of a mortgage of freeholds ; also covenants by the

mortgagor to pay the rent and perform the covenants of the

lease, so that it may not be forfeited. And where the mort-

gage is by underlease, the deed usually contains a declaration

to the effect that the mortgagor shall hold the reversion in

trust for the mortsragree. This enables the mortgarree, or an

assignee of his interest under the mortgage, to have the lease

vested in him at any time ; which may be useful in the event
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Legal iiiciit-

gages of

copyholds.

Effect of

eiifraiichise-

iiieiit.

l[ow created.

ofM-rtga^
ecmity of

redemption

Security

created bv

trust for sale.

of sale of the property l)y the mortgagee, under the mortgage
(oo), and also for some other purposes—as, for instance, to

enable the tenant to make a surrender of the lease to the

lessor {p) ; or to entitle him to enforce covenants by the lessor
;

and to protect him from any future risk of forfeiture, or

necessity of seeking relief against a forfeiture (p. 87), through
the act or default of the owner of the reversion.

.\ legal mortgage of an estate of copyhold tenuie is made
by a surrender to the use of the mortgagee, subject to a con-

dition that, on paymen D of the principal money and interest on
a day named, the surrender shall be void. Usually, in order

to avoid payment of the fine due to the lord of the manor on
admittance of a person as tenant of copyholds, and any liability

for rents and services—and in order, also, that in case of his

death, his interest in the land as mortgagee may devolve on
his personal representative (see p. 194)—the mortgagee does

not take admittance. And, as an admittance to copyholds
relates back to ihe date of the surrender (p. 323), and the

mortgagee has a right to be admitted at any time, pursuant
to the surrender, he incurs no risk by not being admitted.

The surrender is usually preceded by a deed, containing a

covenant by the mortgagor to make the surrender, as well as

a proviso for redemption, and other provisions similar to those

contained in a mortgage of freeholds.

On an enfranchisement of copyhold land under the Copy-
hold Act, 1894 (c. 46), any mortgage of the copyhold estate in

the land becomes a mortgage of the corresponding freehold estate,

but subject to any charge having priority under the Act (s, 21).

(ii.) Formal Mortgages of Equitable Estates.—A formal mort-
gage of an equitable estate in land is usually created by deed,

and such a mortgage of freeholds or leaseholds is similar in

form to a legal mortgage. A formal mortgage of an equitable

.estate in copyholds is also made by deed, since equitable

estates in copyholds cannot be transferred by surrender

(p. 320). The deed of covenant which precedes a surrender

to the use of a mortgagee, as above mentioned, in itself creates

an equitable mortgage, if the loan has been actually made(p/0-
Whei'e the equitable estate which is the sul)ject of the

mortgage is an equity of redemption, the mortgage is usually

termed a second, third, &c., mortgage, according to its order

in the series of mortgages.

It may here be mentioned that a security resembling a

mortgage is sometimes created by a conveyance of the land

{oo) See 1 Robbins, Mortg. 162.

(p) Seeder Fry, L. J., 39 Cli. D. pp. 115, IIG.

(pp) Re Crowe's MorUjarje, L. K. 13 Eq. 26, 41 L. J. Ch. 32.
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to the creditor, upon trust to sell it, after default in payment
of the debt; and to apply the proceeds of the sale in payment
of the debt, with interest and costs ; and to pay the surplus,
if any, to the debtor. A security of this kind is to be dis-

tinguished from a mortgage in the ordinary form, in that the
creditor has no riglit of foreclosure, but can only realise the
security by sale of the land. The debtor, however, may
redeem at any time before sale, even though the deed should
contain no proviso for redemption (9).—A trust for sale of the Debenture-

whole or part of a joint-stock company's property is commonly *'"«<^ 'i*^**'^-

created as a security for the payment of debentures issued by
the company; the property being vested in trustees, upon
trust, in case of default in payment of the principal or interest
due under any of the debentures, to enter upon, and sell, the
property ; and out of the proceeds of the sale to pay off the
debentures ; and to hold any surplus in trust for the company.

(iii.) Informal A'quiiaJjle jVortf/ages.—Informal equitable How created,

mortgages are created by agreement, express or implied,
without actual transfer of the estate; the agreement taking
effect, in equity, as creating an interest in the land in favour
of the mortgagee. Any agreement in writing, to the effect By agreement

that land is to be a security by way of mortgage, is sufficient '° writing,

for this purpose (r). And the mere deposit of title-deeds of By deposit of

land in the hands of the creditor, as a security', has the same title-deeds,

effect (s). The intention to create a mortgage by the deposit,

and the terms of the security, may be proved by any writing
accompanying the deposit (^!); or, where there is no writing,

by parol evidence (w)—contrary to the general rule, that
written evidence is requisite to prove a contract relating to

land (p. 300).

It may be observed that an equitable mortgagee of an Equitable

estate for years, by deposit of the lease, is not liable, as '"ortgagee

assignee of the lease, for the rent and covenants. And he ^1^^^,^ "^3
1 111 11 rtSoliJIlfc'".

cannot be compelled to accept a legal mortgage, whereby he
might incur such liability (y).

(3) Rights of the Mortgagee.—The rights of the mort- Division of.

gagee may be considered with reference to (i.) his estate and

(q) Fisher, Mortg. 10; 2 pt. 2 Davidson, Conv., 7; Locking v. Parker, L. K.
8 Cb. 30, 41 L. J. Ch. 544, 27 L. T. 29 ; In re Alison, 11 Gh. D. 284, 40 L. T.
234.

()•) 1 Bobbins, Mortg. 42, 50.

(•0 See Russd v. Ilussel, 1 Bro. C. C. 269 ; S.C, and notes thereto, 2 L. C.
Eq. 76.

(t) Shaiv V. Foster, L. R. 5 H. L. 321, 840, 42 L. J. Ch. 49, 27 L. T. 281
;

Burton v. Gray, L. R. 8 Ch. 9.32, 43 L. J. Ch. 229.

(u) Russcl V. Rus)iel, and notes thereto, supra,

(v) Moores v. Choat, 8 Sim. 508 ; Moore v. Greg, 2 De G. & S. 304.

N
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interest in tlio land: (ii.) priority and tacking of mortgages;

(iii.) consolidation of inoi'tjages
;
(iv.) the various modes of en-

forcing mortgages; (v.) the transfer of mortgages.

Its extent. (i.) Edcitc ((11(1 InJcrest of the Mortgarjee.—It has been seen

that, as the result of the creation of a mortgage, the mortgagee
acquires an estate in the land, either legal or equitable accord-

Fixtures p.ass ing to the nature of the security. And he has a corresponding
^^'"^''- right to such fixtures as pass with the mortgaged land or

buildings, and are not expressly and separately assigned to

him {w) ; whether the annexation was before or after the

creation of the mortgage, and whether the mortgaged estate

be the fee simple or an estate for life or years, and whether

the mortgage be legal or equitable (./;). And he has this right

even as against a third person from whom the mortgagor has

hired the fixtures (//), though not as against the mortgagor's

tenant, who has annexed the fixtures, as tenant's fixtures (2).

But the mortgagee cannot sever, and deal separately with,

fixtures that thus pass with the mortgaged estate (re). To
entitle him to do so, the fixtures must be expressly and
separately assigned to him, and they will then be subject to

the provisions of the Bills of Sale Acts, 1878 (c. ol), and 1882

(c. 43), as being personal chattels within those Acts(/^).

])evolution of. Formerly, where the legal estate in fee simple was vested

in a sole mortgagee, it passed, on his death, to any person to

whom he had devised it by his will, or, in case of his intestacy,

to his heir-at-law. But, by the Conveyancing and Law of

Property Act, 1881 (c. 41), it was enacted that, on the death

(after the 31st December, 1881) of a sole mortgagee of an

estate of inheritance, the estate should vest in his legal personal

representative, as if it were a chattel real, notwithstanding

any testamentary disposition by him (s. 30). The Copyhold
Act, 1894 (c. 46), however, provided that this enactment shouhl

not apply to land of copyhold or customary tenure, vested in

the tenant on the court rolls of any manor, by way of mort-

gage (s. 88). But it would seem to apply where the mortgage
has been made by conditional surrender (p. 192), and the

mortgagee has not, at the time of his death, been admitted

(w) EeYates, 38 Ch. D. 112, 57 L. J. Ch. 697, 59 L. T. 47.

(.r) See Fisher, Mortg. 3(5-38 : Tlobbins, Mortg. 120-128.

(V) flobson V. Gorrinfje, 1897, 1 Ch. 182, 66 L. J. Ch. 114, 75 L. T. 610;
Reynolds v. Ashby <fc Son, Ltd., J 903, 1 K. B. 87, 72 L. J. K. B. 51, 87 L. T.

640.

(z) Sanders v. Davis, 15 Q. B. D. 218, 54 L. J. Q. B. 576, 33 W. B. 655.

(«) Re Yates, sup.

(6) Small V. Natl. Provincial Bank of Etujland, 1894, 1 Ch. 686, 63 L. J. Ch.

270, 70 L. T. 492; Johns v. Ware, 1899, 1 Ch. 359, 68 L. J. Ch. 155, 80 L. T.

112.
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as tenant on the court rolls.—Where the mortgaged estate

is a chattel interest, it vests, of course, on the mortgagee's

death, in his legal personal representative, independently of

the above enactment.

The right to the money secured by a mortgage passes, on Right to

the mortuatree's death, to his Icral personal representative, as ^^^^""ty '>']

1 1 T 1 . 1
• •

1
mortgagees

a debt due to the deceased. And since, in equity, the mort- death.

gaged estate is merely a security for the debt, the mortgagee's

personal representative is entitled to it, as personalty of the

deceased, subject to the ecpiity of redemption. Consequently,

though the legal estate in the land should be vested in the

devisee, or heir-at-law, of the deceased mortgagee (in a case

not within the above provision of the Conveyancing and Law
of Property Act, 1881), he would hold it in trust for the legal

personal representative (c). "1

On a mortgage to two or more persons as co-mortgagees, Co-mort-

the land is usually, in practice, vested in them as joint tenants. P.S^*^^
usually

As has been seen, the mortgage money and benefit of the conveyancing

security are presumed, in equity, to belong to co-mortgagees as Act, 1881, s.

tenants in common (p. 129) ; but as between the mortgagees and *'^' hereon,

the mortgagor, this presumption may be rebutted by a state-

ment in the mortgage instrument that the mortgage money
is advanced by the mortgagees out of, or as, money belonging

to them on a joint account, or by the mortgage being made
to them jointly, and not in shares (rf).

The mortgagee is entitled to have delivered to him such Docnments of

documents of title to the mortgaged estate as are in the mort- title
;

mort-

gagor's possession. Indeed, a mortgagee in whom the legal to.''

°

estate is vested has a right to the custody of such documents,

by virtue of his estate in the land (c). But where a tenant in

fee simple mortgages by grant of a long term of years to the

mortgagee, the latter, it seems, is not entitled to the custody

of the deeds relating to the freehold, unless by express stipula-

tion (/).—Formerly, a mortgagee, having the documents of

title in his possession, might refuse to allow the mortgagor to

inspect them, unless the mortgage was paid off; but, where the

morte:ao;e has been created since the olst December, 1881, the

Conveyancing and Law of Property Act, 1881 (c. 41), gives Right to in-

the mortgagor the right of inspecting, and making copies, &c., ^pect under

of, the documents, on paying the mortgagee's expenses thereof,
^^"(^t" jsg"^'"^'

notwithstanding any stipulation to the contrary (s. 16).

The mortgagee's estate is, in equity, a security for the Limits of

benefit of

morttrage
(c) Re Loveridge, 1902, 2 Ch. 859, 71 L. J. Ch. 865, 87 L. T. 294 ; 1904, 1 Ch. 519. security.

(d) Conv. Act, 1881 (c. 41), s. Gl ; see further hereon, post, pp. 351, 352.

(e) See hereon 2 Robbins, Mortg. 808 ct seq. ; Fisher, Mortg. -335 ct seq.

(/) Wiseman v. Wcdand, 1 Y. & J. 117, 121 ; A^istiii v. Croorae, Car. & M.
653.
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repayment of the mortgage debt, and interest, and the mort-

gagee's lawful costs and expenses, only. The security may,
however, include, as part of the mortgage debt, a sum deducted

from the advance by the mortgagee, by way of bonus or com-
mission, by agreement with ihe mortgagor (,y). And though a

stipulation in the mortgage, that if the agreed interest be not

paid punctually, interest shall be payable at a higher rate,

will be void, as being a stipulation for a penalty
;

yet an

agreement for interest at the higher rate, with a provision that,

on punctual payment, interest at a lower rate shall be accepted

(which, in effect, is the same as the former stipulation), is

valid (A). And a stipulation for payment of compound interest

is valid (i).

Liability of Again, a mortgagee in possession is bound to account for
iiioit>,'agL'e as ^\\ rents and profits which he has, or ought to have, received

;

waste'-"" an^'
^^^'^ ^^ ^^^ occupy the land, instead of letting it, he is chargeable

agcme'nt, &c. with rent (_;'). And he is not entitled to any collateral benefit

as incidental, merely, to his estate under the mortgiige—as to

present to a vacant living, in the case of a mortgage of an
advowson (/j) ; or, on the expiration of a term of years vested

in him as mortgagee, to renew the lease for his own benefit (/).

Nor is he entitled to any remuneration for his personal services

in the management of the land, or to any charge for unreason-

able outlay in repairs or improvements, not sanctioned by the

mortgagor. And he is liable for acts of waste not expressly

authorised, and causing damage (/h). On the other hand, he
is allowed the cost of necessary repairs, and of maintenance of

buildings, &c., and of protection of the title ; and other proper
expenses of management (w).

Collateral A Stipulation for a collateral benefit to be rendered to the
beneHts. mortgagee by the mortgagor is valid, although it may continue

after redemption of the mortgage, provided it does not create

a burden on the mortgaged estate, which would continue after

redemption. Thus, a stipulation in a mortgage of a hotel to a

brewer, that the mortgagor shall, during the continuance of the

{g) See Potter Edwards, 21 L. J. ('h. 4G8 ; Mainland v. Upjohn, 41 Cb. D.
126, 58 L. J. Ch. 3G1, 60 L. '\\ 614 ; Biygs v. IToddinott, 1898, 2 Cb. at p. 317.

(A) 1 Eobbins, Mortg, 129; Bright v. Camphell, 41 Ch. D. 388, fiO L. T. 731,
37 W. R. 745.

(() ClarJcson v. Henderson, 14 Ch. D. 348, J9 L. J. Cb. 289.

ij) Fisher, Mortq-. 829 ; White v. City of Loudon Brewery Co., 42 Ch. D. 237,

58 L. J. Ch. 855, 38 W. R. 82.

{k) 1 Robbiiis, Mortg. 168, 169.

(I) Fisher, Mortg. 334, 1 Robbins, Mortg. 164.

(m) 2 Robbin.s, Mortg. 804. See Taylor v. Mostyn, 33 Ch. D. 226, 55 L. J.

Ch. 893, 55 L. T. 651.

(n) 2 Robbins, Mortg. 793, 1205. See Shepard v. Jones, 21 Ch. D. 469, 47 L.

T. 604, 31 W. R. 308.
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security, deal exclusively with the mortgagee for beer to be

sold ill the hotel, is valid (o) ; but a stipulation, in a mortgage

of a leasehold public-house to a brewer, that the mortgagor

shall not during the continuance of the lease, and whether or

not any money shall be owing under the mortgage, sell any
beer in the puljlic-house, except such as shall be bought from

the mortgagee, is void (q).

The Conveyancing and Law of I'roperty Act, 1881 (c. 41), Rightofmoit.

enables a mortgagee in possession, under a mortgage made by ^?"^^ *" '•'"'^

deed after the 31st December, 1881—but to the like extent
Q|",|^J^.a"ein!^,

only as if the power had been expressly given by the mort- Act, iH.si.

gage deed, and subject to any provision to the contrary, or

variation, contained in the deed—to cut and sell timber and

other trees, ripe for cutting and not planted or left standing

for shelter or ornament; or to make a contract (to be com-

pleted within twelve months) for any such cutting and sale

(s. 19(1)).
,

By the same Act (s. 18), a mortgagee in possession is Leases by

empowered to grant such leases of the mortgaged land as, ")f.rtgagee.

under the Act, may be granted by a mortgagor in possession,
^^.^^ j^j^j

and under the same conditions (p. 190). Except where this as tu.

provision applies, or where the mortgagee is empowered by the

terms of the mortgage deed to grant leases, a lease made by

him, though it would be valid as between himself and the

lessee, would not be effectual as against the mortgagor, after

redemption of the mortgage—or even prior thereto, if the

mortgage were merely equitable—unless it was made with

the concurrence of the mortgagor (r).

The same Act gives the mortgagee, under a mortgage by Mortgagee's

deed, made after the 31st December, 1881, a power—to the T"'''^'"
*"

,' ' A insure under
like extent as if it had been expressly given by the mortgage Conveyanciii!,'

deed— to insure mortgaged buildings, &c., against fire, and to Act, I8si.

charge the premiums, with interest thereon, upon the mort-

gaged estate. But this power may be negatived, or varied, by

the mortgage deed, and is subject to its provisions ; and it is

not applicable where an insurance is duly kept up by the

mortgagor. The mortgagee may require any money received

on an insurance effected under the mortgage deed, or under

the Act, to be applied in making good the loss or damage ; or

(subject to any legal obligation to the contrary) in or towards

the discharge of the money due under the mortgage (ss. 19

(1), 23).

(o) Bwjs V. Hoddinott, 1898, 2 Ch. 307, 67 L. J. Ch. 540, 79 L. 'I'. 201.

(q) Noalrs v. Rice, 1902, A. C. 24, 71 L. J. Ch. 139, 86 L. T. G2 ; see. also

Bradley v. Carrilt, 1<)08, A. C. 253, 72 L. J. K. B. 471, 88 L. T. 633.

(r) 2 Bobbins, Mortg. 800.
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THE LAW OF PIIOI'EKTY IN LAND.

I'linrity— (ii.) Priority and Taclcing of Mortgages.—By priority of
rules as to. mortgages is meant the order in which, where land is subject

to two or more mortgages, the mortgages take effect. This, so

far as it is not regulated by statute, depends on a principle of

equity—that a legal mortgage has prioiity over all others, and
that, subject to this priority, mortgages take effect according

to the dates of the securities. J5ut this rule is subject to

various qualifications. Thus, if, on the creation of a legal

mortgage, the mortgagee has notice (whether actual or con-

structive) of the existence of a prior security, his mortgage is

postponed to that security (.s). And if a mortgagee (whether
his mortgage be legal or equitable) assists in, or connives at,

or through gross negligence facilitates, the fraudulent conceal-

ment of his security from a subsequent mortgagee—as where,

being entitled to possession of the title-deeds, he allows the

mortgagor to keep possession of them, and the mortgagor

delivers them to a subseipient mortgagee, who has no notice

of the prior mortgage—the subsequent mortgage will have

priority over the earlier [t).

T.tckiiig— The rules of equity respecting the tacking of mortgages
n.leri as to. g^yg j-jgg [^) further exceptions to the general rule as to

priority {u). Tacking of mortgages occurs as follows : (1st)

"Where a mortgagee, whose security is a legal mortgage,

advances a further sum to the mortgagor on the security of

the same estate, he is entitled to tack, or add, the further

advance to the sum due on the original mortgage, and to hold

the legal estate, under that mortgage, as a security for the

whole amount, in priority to any intermediate mortgage (that

is, any mortgage subsequent to the original legal mortgage,

but prior to the further advance) of which he had not notice

at the time of making the further advance. (2ndly) \\ here

a person advances money on mortgage of land, which, at the

time of such advance, is subject to a legal mortgage, he may,
by taking a transfer to himself of the legal mortgage, tack to

it his original advance, and so acquire priority for the latter

(i) See Jurrd V. Clements, 1<K)3, 1 Ch. 428, 72 L. J. Ch. 291, 88 L. T. !)7.

(t) Perry llcrrick v. Attirood, 2 De G. & J. 21 ; Northern Counties, Ac,
Jnsuranr.c Co. v. Whipp, 20 Ch. U. 482, 53 L. J. Ch. 629, 51 L. T. 806 ; National
Provincial Bank of Enf)lnnd v. Jackson, .S3 Ch. D. 1, 55 L. T. 458, 34 W. R.
597 ; Taylor v. Russell,' 1892, A. C. 244, 61 L. J. Cb. 657, 66 L. T. 565 ; Jie

Castrll tt: Brown, Ld., 189S, 1 Ch. 315. 67 L. J. Ch. 168, 78 L. T. 109 ; lie VaUetort

Sanitary Steam Laundry Co., Ld., 1903, 2 Ch. 654, 72 L. J. Ch. 674, 89 L. T. 60

;

Oliver V. Jlinton, 1899, 2 Ch. 264, 68 L. J. Ch. 583, 81 L. T. 212; Taylor \.

London and Comitij Banking Co., Ld., 1901, 2 Ch. 231, 70 L. J. Ch. 477, 84 L. T.

397 ; llimmer v. Webster, 1902, 2 Ch. 163, 71 L. J. Ch. 561, 86 L. T. 491.

(m) The Yorkshire Kegistries Act, 1884 (c. 54), s. '[Q, abolishes tacking as to

lands within the three Hidings of the County of York, in every case in which
priority might liave been obtained thereby but for the Act (as amended by a

subsequent Act, 48 & 49 Vict. c. 26) ; except as against any estate or interest

which may have existed prior to th'e commencement of the Act.
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over any interinecliate mortgage, of which lie had not notice at

the time of making his original advance.

These rules are based on the principle expressed in tlie Why allow.d.

maxim ' where the equities are equal the law shall prevail
'

;

according to which, a person who has acquired, for value, the

legal estate in land, is preferred, by reason of his having the

legal estate vested in him, to any prior e(|uitable claimant, of

whose claim he had no notice (p. l")!). Hence, mortgages that

are equitable, merely, cannot be tacked together, to the exclu-

sion of an intermediate security ; for, in general (as already

stated), equitable securities rank in order of date (v).

With respect to the effect of notice upon the right to Effect of

tack, it is to be observed that, although the fact of a third ""t''^^ «" tht^

1 i 1 • ^- e •
,. T nulit to tuck.

or subsequent mortgagee having notice or an mtermecuate °

security, at the time when he acquires the legal mortgage,

will not prevent his tacking; nevertheless, if he had notice of

it at the time of the creation of his original security, he cannot

tack (w). And a legal mortgagee cannot tack a further advance

made by him after he has notice of an intermediate security; even

though his mortgage be expressed to extend to further advances,

and the subse(iuent mortgagee knew this when he made his

advance (.'•). A second, or subsequent, mortgagee should,

therefore, give notice of his security to the legal mortgagee.

The above rules, however, do not prevent a purchaser of Acquisition of

the equitv of redemption of land, which is subject to two or mortgage by
i^

•'
^ ... . " ,,. , 11.. owner ot

more mortgages or like securities, Irom paying oit the debtg^yj^y^f

due in respect of one of them, and taking a transfer of that redemption,

mortgage or security, and thereby obtaining the benefit of

any priority which it may have over the other security or

securities, or any of them, even though he have notice of any

such other mortgage or security, when he takes the transfer

;

provided he in some way manifests his intention that the

mortgage or security, which he thus acquires as transferee,

shall not merge in the equity of redemption— as it will, if

no such intention be manifested—but shall be kept on foot (y).

(v) Marsh v. Lee, 2 Vent. 337; S.C, and notes thereto, 2 L. C. Eq. 107;

Brace v. Duchess of Marlborough, 2 P. Wms. 491 ; Mumford v. Stohtoasser, L. R.

18 Eq. 556, 43 L. J. Ch. 694, 30 L. T. 859 ; Bailey v. Barnes, 1894, 1 Ch. 25,

63 L. J. Cli. 73, 69 L. T. 542.

{w} See Marsh v. Lee, and notes, supra.

(x) Ilopklnson v. Holt, 9 H. L. C. 514; Meiizies v. Lii/htfoot, L. R. 11 Eq. 459,

40 L.J. Ch. 561, 24 L. T. 695; London and County Banking Co. v. Batcliffe, 6

App. Cas. 722, 51 L. J. Ch. 28, 45 L. T. 322 ; West v. Williams, 1899, 1 Cli. 132,

68 L. J. Ch. 127, 79 L. T. 575 ; Frecinan v. Laing, 1899, 2 Ch. 355, 68 L. J. Ch.

586, 81 L. T. 167.

(?/) Adams v. Anqdl, 5 Ch. D. 6:14, 46 L. J. Ch. 352, 36 L. T. 334, disapprnvins

Tonlmin.v. Steerc, 3 Mer. 210; Re Pride, /Shackrll. v. Coliutt, 1891, 2 Ch. 135, 61

].. J. Ch. 9, 64 L. T. 768; Thome v. Cann, 1895, A. C. 11, 64 L. J. Ch. 1, 71

li. T. 852; Liquidation Estates Purchase Co. v. Wdloughby, 189S, A. C. 321, 67

L. J. Ch. 251, 78 L. T. 329
;
post, p. 344.
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Meaning of,

and general

rules as to.

(iii.) Consolidation of Mortgages.—The right of consolidation

of mortgages has been restricted by a provision of the Con-

veyancing and Law of Property Act, 1881 (c. 41), presently

mentioned. This provision, however, as will be seen, is o.

limited application. In cases to which it does not apply, the

right of consolidation is as follows. Where a mortgagee of

land also holds, as mortgagee, a separate mortgage of other

land belonging to the same mortgagor, the mortgagee may
hold both mortgaged estates as a security for each of the

mortgage debts. The effect of this rule is that the mortganor

cannot, unless with the consent of the mortgagee, redeem

either mortgage, without, at the same time, redeeming the

other—the rule being founded on the principle that ' he who
seeks equity must do equity '(-)• Equitable, as well as lei^al,

mortgages may be consolidated (a) ; and a person who has

acquired one, or both, of the mortgages as transferee, may
exercise the right, as well as an original mortga-^ee. And the

ritrht may be exercised, not only as against the mortga'ior, but

also as a^jainst a person to whom the morti:a|^or has made a

conveyance or mortga;^e of the equities of redemption of both

the mortgaged estates together (b).

It was formerly thought that mortgages might, also, be

consolidated as against a purchaser or mortgagee of the equity
purchaser of

^f redemption of one only of the mortgaged estates, to the

red"inpti.)n. sauic cxtcut as against the mortgagor himself—and that this

might be done, notwithstanding that the purchaser or mort-

gagee of the equity of redemption had acquired it without

notice of the existence of any other mortgage that could be

available for consolidation (r). But it has been decided that,

where one of the mortga'iies has been created after a purchase

of the eciuity of redemption of the other mortgage, the mort-

gages cannot be consolidated to the prejudice of the pur-

chaser (r^); and also that, even though both moi^tgaues were

created before the equity of redemption of one of them has

been assigned for value (whether by way of sale or of mort-

gage), yet if they were made to different mortgagees, and

become miited for the first time in one person after the assign-

ment of the equity of redemption of one of them, they cannot

Consolidation

as acrainst

(2) Robbins, Mortg. ch. 63 ; Fisher, Mortg. .577-585 ; Watts v. Symes, 1 D. I\I.

k G. 240 ; and other cases cited in notes to Marsh v. Lee, supra.

(a) Neve v. Pennell, 2 II. & M. 170, 33 L. J. Ch. 19.

(6) Vint V. Padqct, 2 D. & J. 611 ; Twecdalc v. Ticcrdalc, 23 Beav. 341 ;

ried'ie V. Carr, 1895, 1 Ch. 51 ; S.C. nnm. Pledge v. White, 1896, A.C. 187, 05

L. J.'ch. 449, 74 L. T. 328.

(r) See Beevor v. Lack, L. R. 4 Eq. 537, 3»; L. J. C'li. 805, 15 W. R. 1221.

(r/) Jenning.^ v. Jordan. (! Ai-p. ('as. (598, 51 L. J. Ch. 129, 45 L. T. 593.
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be consolidated as against the assignee of that equity of re-

demption (e).

Tlie provision, above refetred to, of the Conveyancing and Conveyancing

Law of Property Act, 1881 (c. 41), is to the effect that, where
t^^*;J,^„^fjat'

the mortgages, or one of them, have or has been made since tion.

the 31st btK,'ember, 1881, and if and so far as a contrary inten-

tion is not expressed in the mortgage deeds, or one of them,

a mortgagor may redeem any one mortgage, without paying

any money due under any separate mortgage made by him,

or by any person through whom he claims, on property other

than that comprised in the mortgage which he seeks to re-

deem (s. 17).
• (iv.) 3fodes of Fnforcinf/ MoHgagrfi.—The various modes The various

of enforcing the security created by a mortgage comprise :

'"o^^^-

(a) possession, and receipt of the rents and profits, of the land

;

(/Q) appointment of a receiver; (7) sale of the mortgaged

estate; (8) foreclosure of the equity of ledemption. These

may be considered in the foregoing order.

(a) Where the legal estate is in the mortgagee, he may, W) Posses>=ion

at any time during the continuance of the security, enter ^J^'j'^^^^^^P*
'^^

into possession of the land, and receipt of its rents and profits, profits,

unless the mortgage deed otherwise provides (/). The liabi-

lities and rights of a mortgagee in possession have already

been stated (p. 196). A mortgagee whose security is effectual

in equity only, cannot have possession, unless by order of the

Court ; as the right to the possession is incidental only to the

legal ownership (h).

(/3) The appointment of a receiver is a means whereby a (^3) Appoint-

mortgagee, who desires to avoid the liabilities attending pos-
J."^"*.'j[.

session, or who is not entitled to have possession, may never-

theless have the rents and profits of the land applied for the

purpose of giving effect to the mortgage, according to its

terms. Formerly" a receiver could be appointed only under a

provision for the purpose in the moi-tgage instrument, or by

virtue of an order of a Court ; and this is still the rule where

the mortgage is not created by deed. But the Conveyancing Receiver

and Law^ of Property Act, 1881 (c. 41), empowers tiie mort-
^ch^,^^^^''

gagee, under a mortgage made by deed since the 31st Decem- i^j^^°

"ber, 1881, and to the extent to which he might have been

empowered by the mortgage deed, to appoint, by writing, a

receiver of the income ofthe land, as agent of the mortgagor.

who will be solely responsible for his acts or defaults. The

(r) Barter v. Colman. 19 Cb. D. G30. 51 L. J. Ch. 481, 46 L. T. l.")4 ; Bhd v.

Worn, 33 Cli. D. 215, 55 L. J. Ch. 722, 54 L. T. 983; MiuUr v. Carr, 1894, 3

Ch. 498, 63 L. J. Ch. 705, 71 L. T. 526; cf. Fhdijc v. White, supra.

if) 2 Robbins, Mortg. 796.

(/() Lamjton v. Laixjton, 7 D. M. & G. 30, 37 ; 2 Robbins, Mortg. 797, 798.
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moneys received by him will be applicable (after discharge of

prior claims) in payment of interest due unaer the mortgage

;

and the residue will be payable to the person who is entitled,

subject to the receiver's possession, to the income or possession

of the mortgaged land. This power may, however, be nega-

tived or varied by the mortgage deed; and it is not exercisable

until the mortgagee has become entitled to exercise the power
of sale (presently mentioned) conferred by the Act (s. 24).

(7) Sale of (7) The sale of the mortgaged estate, and payment of the
moiigaged suiyi jug under the mortgage, out of the proceeds of the sale,

is the course most commonly adopted by the mortgagee for

the realisation of his security. ]lis right to adopt this course

depends, however, on his being expressly empowered so to

do, by the terms of the mortgage instrument, or l)y statute;

for a power to sell the mortgaged estate is not implied in

equity.

I'ower of sale Formerly, the mortgage instrument usually contained an
under Convey- express power of sale; but where the mortgage has been made

iHSi'^
^ ' ^y deed since the olst iJecember, 1881, a power of sale, which

is given by the Conveyancing and Law of Property Act, 1881

(c. -il), in such case, to the like extent as if such power had
been ^expressly conferred by the mortgage deed, is now gene-

rally relied on; the deed containing only such variations (if

any) of the statutory power as may be thought proper. The
Act empowers the mortgagee, when the debt has become due,

to sell, or to comur with any other person in selling, the

mortgaged land, or any part of it, either subject to prior

chari:es or not, and either by public auction or by private

contract (i), and to convey it by deed to the purchaser, freed

from all estates and interests to which the mortgaoe has

priority, and subject to all estates and interests prior to the

mortgage; except that, in the case of copyhold or customary
land, tlie le;.:al right to admittance is not to pass by a deed
under this provision, unless a deed is otherwise sufficient for

that purpose by law or custom. The Act also makes the

mortgagee\s receipts in writing sufficient discharges for the

purchase-money; and it protects him from involuntary losses

arising through the exercise of the power, and the purchaser

against any irregularity in the sale. The purchase-money
is to be applied (after prior incumbrances, to which the sale is

not nuide subject, have been discharged, or provided for as re-

quired by the Act), first, in payment of the costs of the sale
;

and, secondly, in discharge of the moneys due under the mort-
gage ; and the surplus (if any) is to be paid to the person

(i) The Act empowers tlie mortgagee, when the power of sale has become
exercisable, to recover from any person not having an interest prior to the
inoiipage, such documents of title to the land as the purchaser would be
eutitled to require from hira : s. 21 (7).
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entitled to the mortgaged laud, or authorised to give receipts

for the proceeds of the sale. But the power is not to be

exercisable, unless notice recjuiring payment of the mortgage-

money has been served on the mortgagor or one of several

mortgagors, and default has been made by him in payment,

for three months after such service ; or unless interest under

the mortgage is in arrear and unpaid, for two months after

becoming due ; or unless there has been a breach of some

provision in the mortgage deed (other ihan a covenant for

payment of the mortgage money or interest), to be observed

or performed on the part of the mortgagor or a person con-

curring in the mortgage. And the power of sale conferred

by the Act may be varied, or negatived, by the terms of the

mortgage deed (ss. 19 (i.), 20-22).

On "a sale by a mortgagee under this power, or a similar Mortgagors

power given by the mortgage deed, the concurrence of the
J^'^J'^^J",^''

mortgagor, or of any other person having an interest in the p^^gr not

land subsequent to that of the mortgagee, is not necessary, needed.

and cannot be required by the purchaser (A:). And the pur-

chaser is not liable to the mortgagor, in case of any impro-

priety or irregularity in the exercise of the power, of which

the purchaser had not notice before the property was conveyed

to him ; the mortgagor's only remedy, in such case, being

against the mortgagee personally (/). But if, before the pro-

perty is conveyed to the purchaser, he has knowledge of facts

I hat render the sale improper, the transaction may be set aside

at the instance of the mortgagor, unless the latter has waived

his right to object to the sale (n).

Where the terms of the power require that notice of the To whom

mortgagee's intention to exercise it be given to the mortgagor ^'^^'^^^
*" ^"^

or his assigns, the notice must be given to a subsequent mort-
°

gagee or assignee of the equity of redemption, of whose claim

the mortgagee who sells has notice (o) ; and the mortgagor

cannot waive any irregularity in the exercise of the power of

sale, as against such a subsequent claimant (jo). In the Convey-

ancing and Law of Property Act, 1881, 'mortiiagor' includes

any person entitled to redeem the mortgaged estate. Probably,

(k) Corder v. Morgan, 18 Ves. 344.

[l) See Birln- v. Angerstein, 3 Ch. D. 600, 45 L. J. Ch. 754 ; IToole v. Smith,

17 Ch. D. 484, 50 L. J. Ch. 576, 45 L. T. 38. And see s. 21 (2) of the Con-

veyancing Act, 1881.

(n) See Parkinson v. Hanhury, 1 Dr. and Sm. 143, 2 D. J. & S. 450, L. R. 2

H. L. 1 ; Sdinjn V. Gariit, 38 Ch. D. '273, 57 L. J. Ch. 609, 59 L. T. 233; Re

Thompson and Holt, 44 Ch. D. 492, 59 L. J. Ch. 651, 62 L. T. 651 ; Life Interest

and Reversionary Securities Corporation v. Hand in Hand Insurance Socicti/,

1898, 2 Ch. 230, 67 L. J. Ch. 548, 78 L. T. 708.

(o) Hoole V. Smith, sup. note (1).

[p) Selwyn v. Garjil, Re Thompson and Holt, aup. note (n).
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therefore, where the Act requires that notice sliould l)e given

to the mortgagor, by a mortgagee selHng under his power of

sale, the notice should be given, also, to any subsequent mort-

gagee, of whose claim the selling mortgagee has notice.

Duty ..f m..rt- The mortgagee should have regard, in selling, to the in-

jja.uft; selling, tcrcsts of tlic mortgagor, as well as to his own claims—to the

extent, at least, that he must not, in selling, wilfully or reck-

lessly sacrifice the estate; though he is not otherwise liable,

merely by reason of the price obtained being less than the

Camiotseil valuc of the estate ((?). He cannot, on selling, acquire the
after tender of estate himself, as purchaser (v). And if he sells after tender
auxmnt due.

^^ ^j^^ amount duc to him, the sale will be set aside as against

him, and as against a purchaser with notice of the tender (s).

Trust of If a mortgagee, selling under a power of sale, has notice

surplus on
,jf j^ny subsequent mortgage affecting the land, he must

'''''''

hold the surplus in trust for the person of whose mortgage

he has notice, in preference to paying it to tlie mortgaiior;

and if he has notice of more than one such mortgage, there

will be a trust for the mortgagees, according to their

priorities (t).

Kiylitt') If the sale takes place after the death of the mortgagor,
surplus after ^^jy surplus that would have been payable to him, had he then

Iieath^°"" ^^^" living-, will be payable to the person in whom the equity

of redemption has become vested (?0.

Sale by order As the powcr of Sale given by the Conveyancing and Law
of Court. of Property Act. 1881 (c. 41), does not apply where the mort-

AcriSr"'" S^Se is made otherwise than by deed, the mortgagee, in such

iirreon. ' case, cannot sell, unless under an express power given by the

mortgage instrument, or by virtue of an order of the Court.

By the above Act, in any action, whether for foreclosure,

redemption, sale, or the raising and payment in any manner

of mortgage money, the Chancery Division of the High Court,

on the request of the mortgagee, or of any person interested

in the mortgage money or in the right of redemption, may
direct a sale of the morti^aiied estate, on such terms as it thinks

(q) Kennedy v. De Trafford, 189(), 1 Ch. 762, 18!)7, A. V. 180; Farrar v.

Furrars, Limited, 40 Ch. D. 395, 58 L. J. Ch. 185. 60 L. T. 121 ; per Cozens-

I lardy, J., in Nutt v. Easton, 18',)9, 1 Ch. 873, 877, 80 L. T. 358, 68 L. J. Ch. 367.

As to mortgagee's liability for loss through niisdesciiption of the property on

.selling, see Tovdin v. Luce, 4:5 Ch. D. 191, 59 L. J. Ch. 164, 62 L. T. 18.

(r) Sug. V. & V. 65, 67. See Nutt v. Easion, sup.

(s) Jenkins v. Jones, 2 Giff. 99 ; Martinson v. Clours, 21 Ch. D. 857, 51 L. J.

Ch. 594, 4(i L. T. 882.

(t) 2 Kobbins, Mortg. 912 ; Tminn- v. Ilmrd, 23 Beav. 555. The rule is the

same where the sale is by the mortgagor and mortgagee jointly : West London

Commercial Bank v. Reliance Permanent Building Societij, 29 Ch. D. 954, 54 L. J.

Ch. 1081, .'')3 L. T. 442.

(a) Wright v. Rose, 2 S. & S. 323 ; Bourne v. Bourne, 2 Hare 35.
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fit (s. 25). Under this eimctinent, u sale may be directed,

though the mortgage be merely by deposit, without any written

agreement or memorandum (/•).

Where the mortgagor is a bankiuj)t, the Court of Bank- '"^al^ l>y <>'Jer

ruptcy may, on the mortgagee's application, order a sale of
]/.^^k^^''f'^

the mortgaged land ; and, at any such sale, the mortgagee may
bid and purchase. But a mortgagee who has a power of sale

may, of course, sell under his power, notwithstanding the

mortgagor's bankruptcy (iv).

Where, after sale of mortgaged land, the legal estate Mortgagor

remains in the mortgagor, he will hold it in trust for, and ''"'"^^ ^''^'^^

be bound to convey it to, the purchaser (;/;). trustee after

sale.

(S) The right of foreclosure is incident to every mortgage, (o) l''oi«-

other than a security of one of the exceptional kinds previously
'^'^*"'^®-

mentioned (//). Foreclosure is a judicial process by which, on
failure in payment of the sum due under a mortgage, within

a certain period, the equity of redemption is barred or ex-

tinguished ; with the result that the estate or interest, which
was previously a mere security for the debt, is thenceforth

held by the mortgagee as owner. A mortgagee may commence
proceedings for foreclosure at any time after the day named
for payment in the mortgage instrument, and while any sum
remains owing on the security. An account is taken, by
direction of the Court (2:), of the amount due under the mort-
gage for principal, interest, and costs; and the mortgagor is

allowed six months, after the amount has been ascertained,

within which he may redeem the mortgage. On default in

payment within that time, the mortgagee is entitled (unless

the Court gives further time for payment) to a final order of

foreclosure ; whereby he becomes absolutely the owner of the

mort'^aged estate, and is entitled to have the legal estate in

the land conveyed to him, if (the mortgaue being equitable)

it remains in the mortgagor (a) ; unless, indeed, the Court, for

(v) Wade V. Wilson, 22 Ch. D. 235, 52 h. J. Ch. 8!)9, 47 L. T. (".96 ; Oldham
V. Stringer, 51 L. T. 895, 33 W. R. 251.

(?«) Bankruptcy Rules, 188G, rr. 73-77.

(a;) Re Hodsnn and Howes' Contract, 35 CIi. D. GG8 ; 5(1 L. J. Ch. 755, 5(1 L. T.
837 ; London and County Banking Co. v. Goddard, 1897, 1 Ch. 6-12, 6G L. J. Ch.
2G1, 76 L. T. 277.

(y) Viz., the mortgage by way of trust for sale (p. 192) ; and the ancient
vivuvi vadium, mortuum vadium, and Welsh mortgage, (p. 184). As to mortgage
debentures of a company being enforceable by foreclosure, see Sadler v.

Worlcy, 189-1, 2 Ch. 170, 63 L. J. Ch. 551, 70 L. T. 494; Re Continental Oxygen
Co., 1897, 1 Ch. 511, 6G L. J. Ch. 273, 7G L. T. 229.

(z) I.e., the Chancery Division of the High Court. The County Courts also
have jurisdiction where the amount secured by the mortgage does not exceed
£500.

(a) Lees v. Fisher, 22 Ch. D. 283, 31 W. R. 94; London and County Banking
Co. V. Goddard, sup. note (x).
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special reasons, orders the foreclosure to be opened—that is,

<^ives the mortii.agor a further right to redeem (/>). To pro-

ceedinfjs for foreclosure of a mortgage, all persons having

incumbrances subsequent to the mortgage should be made
parties, since they all have the right to redeem the niort<^age

;

and any who are not made parties will not be bound by the

foreclosure, even though the mortgagee had no notice of their

claims (6-). But a mortgagee may foree-lose, without making
a prior mort;jagee a party to the proceedings; and he will

then hold subject to the prior mortgage (d). It has been seen

that, in an action for foreclosure of a mortgage, the Court

may direct a sale in lieu of foreclosure (p. 204).

Mortgagee It may be here mentioned that the different remedies of
may pursue ^ mortgagee, including his right to sue the mortgagor personally

conairrentiy. ^^^ ^^^^ debt, may be pursued concurrently or successively, so

long as any principal or interest remains due under the

security (c). Thus, if on a sale of the estate there is a

deficiency, the mortgagee may sue the mortgagor for the

balance. And even after foreclosure, the mortgagee may be

entitled to sue the mortgagor, on the ground that the value

of the estate is less than the amount of the debt; but by

so doing he opens the foreclosure—that is, gives the mortgagor

a further right to redeem. Hence, the mortgagee cannot sue

after foreclosure, if he has alienated the estate (/). And after

a judgment nisi for foreclosure, but before the foreclosure is

made absolute, he cannot exercise his power of sale without the

leave of the Court (ff).

Modes of. (v.) Transfer of Mortgages.—A mortgagee may alienate his

security, either inter vivos or by will. An absolute alienation

inter vivos, usually called a transfer, of a mortgage, comprises

an assiLinment of the mortgage debt, and a conveyance of the

mortgaged estate or interest. Tiie estate is transferred subject

to the existing equity of redemption ; or sometimes, where the

mortgagor concurs in the transfer, with a new proviso for

redemption (//).

(6) As to where this will be done, see Fisher, Mortg. 924; 2 Robbins,

Mortg. 1047-1().")1 : Campbell v. Jlolyland, 7 Ch. D. im, 47 L. J. Ch. 145, 26

W. R. 109 ; Taylor v. Montyu, 33 Ch.' D. 22G, 55 L. J. Cli. 893, 55 L. T. 651.

(c) See 2 Robbins, Mortg. 1012.

{d) 2 Robbins, Mortg. 1014.

(e) 2 Robbins, Mortg. 867; Economic I.ifc Assurance Society v. I'sborne, 1902,

A. C. 147, 71 L. J. P. C. 34, 85 L. T. 857.

(/) LocJchart v. Hardy, 9 Beav. 349.

(/) Stevens v. Theatres, Ld., 1903, 1 Ch. 857, 72 L. J. Ch. 764, 88 L. T. 458.

(</) See further as to the forms of transfer of mortgnges, post, pp. 356, 357.
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If ihe mortc^agor is not a party to the transfer, the trans- Wh..-re

feree shouhl inquire of him the amount of the mortgage del^t, '^"'^^^^'';-^"'
""^

and give him notice of the transfer. For if before the transfer, *" ^'''^ ^'

or afterwards but before notice of it has been given to the

mortgagor, the latter pays the whole or any part of the debt

to the ^nortgagee, he will, to that extent, be discharged from

liability to the transferee. And whatever the mortgagor,

before 'he has notice of the transfer, can claim by way of

set-oft' against the mortgagee, he can claim equally against the

transferee {</(/).

A mortgagee in possession, who makes a transfer of his Tnmsf.r by

mortgage without the assent of the mortgagor, renmins liable "J^*^^tj,^^fJ^«^e
m

to account for the profits of the land received subsequently
^''^'"='''''' •

to the transfer; unless the transfer was made by order of a

court (//).

A transferee of a mortgage, who has given, as the considera- T.ansferee

tion for the transfer, a smaller sum than the ani()unt due under
|:^'^'i'j'';^^^^^^^^^^

the mortgage, is not thereby precluded from claiming the full .lebt,

sum due under the security. This rule does not apply, how-

ever, where a trustee takes a transfer of a mortgage of the trust

estate; for, in that case, only the sum actually paid for the

transfer can be claimed by him.

It has lieen held that a mortgagee by deposit of title-deeds Mortgage by

cannot effect a transfer of the mortgage by a parol voluntary J^^P;j'*_,^°j^^^

gift, with delivery of the deeds (i). by parol.

An alienation of a mortgage may be made by way of sub- Sub-mort-

mortgage—that is, as a security for money due from the mort- ^^a*"-

gagee to the alienee. A sub-mortgage usually vests in the

sub-mortgagee all the rights and powers of the original mort-

gagee, subject to a proviso for redemption. The proviso for

redemption contained in the original mortgage, of course, con-

tinues in force; and, on redemption under that proviso, the

sub-mortgagee receives the money, and deducts the debt due

to him, paying the balance to the original mortgagee (;).

(4) Determination of Mortgages.—The various ways in Modes of

which a mortgagor's equity of redemption may be lost or ex-
JiJ,^""'"*"''

tinguished have been already noticed (pp. 185, 186). The deter-

mination of a mortgage through its redemption, and the right

to a reconvevance of the mortgaged estate on redemption, are

{g(/) 2 Bobbins, Mort^. 819-821 ; Jie Lord Southampton's Estate, 16 Cb. D.

178, 50 L. J. Cb. 218, 43 L. T. 687 ; Turner v. Smith, 1901, 1 Cb. 218, 70 L. J.

Ch.'l44, 83 L. T. 704; but see Biclerton v. Wa/l-er, ;!1 Cli. D. 151, 55 L. J. Cb.

227, 58 L. T. 781 ; f/a'l v. Ifcuanl. 82 Cb. D. 480, 55 L. J. Ch. 604, 54 L. T.

810; Dixon v. Winch, 1900, 1 Ch. 736, 69 L. J. Ch. 465, 82 L. T. 437.

(h) 2 Robbins, Mortg. 822.

(/) Re Richardson, 30 Ch. D. 396, 55 L. J. Cb. 741, 53 L. T. 746.

( j) See further as to sub mortgages, 2 pt. 2 Davidson, Conv. 138.
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Roileniption.

Kedemption
enforced by
the Court.

here considered (k); also, the extiiiguishinenl of a mortgage
tlirough its merger in the ownership of the land.

Redemption and lieconveyancc.—The mortgage may be

redeemed on, or at any time after, the day stated in the mort-

gage instrument as the date, or earliest date, for payment of

the mortgage debt (/), and during the subsistence of the equity

of redemption, by payment to the morlgrigee of the amount
due on the security. Unless the debt is paid at the time

named, as above, for its payment, the mortgagee is entitled

to six months' notice before payment, or to six months'
interest in lieu of notice {m) ; except where the mortgage is

an equitable mortgage by deposit of title-deeds, in which case

the form of the security raises a presumption that the loan is

merely temporary {ii). But the mortgagee is not entitled to

such notice, or interest, if he demands immediate payment of,

or sues for, the debt (o), or if he has entered into possession of

the land {p). And if he sues to recover possession of the land

from the mortgagor, the Court may stay the proceedings in

the action, and compel a reconveyance of the land, on pay-

ment of the debt with interest and costs {q).

The mortgagor, or any other person entitled to redeem the

mortgage (p. 186), may, if necessary, apply to the Court (r) to

enforce his right of redempiion ; and in such proceedings he

may, under the Conveyancing and Law of Property Act, ISiSl

(c. 41), have an order for sale of the land, instead of redemp-
tion ; or the Court may (as has been mentioned) order a sale,

on the request of any person interested in the mortgage money
or in the right of redemption (s. 25). Where redemption is

ordered, an account is directed to be taken of what is due to

the mortgagee ; and it is ordered that, on payment by the

plaintiff within six months after the amount due has been
ascertained, the estate be reconveyed to, or otherwise re-vested

in, the plaintiff, discharged from the mortgage ; but that, if the

money be not paid within that time, the action be dismissed.

In the case of a legal mortgage, the dismissal of an action for

redemption, on non-payment of the money within the appointed

time, is equivalent to a foreclosure of the mortgage; but this

(k) As to determination of the mortgagee's rights through the operation of
the Statutes of Limitation, see jpost, p. 419.

{V) Brown v. Cole, 14 Sim. 42S.

(m) Sharpndl v. Blake, 2 Eq. Cas. Abr. (X)3, pi. 34.

(n) Fitzfjcrald's Trustees v. Mcllcrsh^ 1892, 1 Ch. 385, 61 L. J. Ch. 231, tU!

L. T. 178.

(o) Letts V. Hidchins, L. K. L! Eq. ITfi; lie Alcnck, 23 Ch. D. 372, 49 L. T.

240; Smith v. Sniitk, 1891, 3 (Jh. 550, 60 L. J. Ch. G94, G5 L. T. 334.

(p) Bovill V. Emlle, 1896, 1 Ch. G48, (55 L. J. Ch. 542, 44 W. K. 523.

[q) Common Law I'rocedure Act, 1852 (c. 7t!), s. 219.

(r) See ante, p. 205, note [z).
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rule does not apj)ly to an equitable mortgage by deposit of

title-deeds (s).

When the amount due under the mortu'age has been paid Reconvey-

off, or received out of the rents or profits of the land, and the ''*"'^^'

mortgage is thus extinguished, the legal estate, if any, vested
in the mortgagee, is held by him in trust for the mortgagor, or,

if there are subsequent mortgages, in trust for the subsequent
mortgagees and the mortgagor in the order of their respective

priorities ; and he may be required to reconvey the legal

estate, accordingly, discharged from the mortgage (t). Where,
on a mortgage of copyholds by conditional surrender, the

mortgagee has not been admitted, there is no reconveyance, as

the surrender is made void by entry of a memorandum of

satisfaction on the court rolls. And so, in the case of an
equitable mortgage, the interest of the mortgagee in the land
is extinguished l)y the mere payment of the debt, and no re-

conveyance is needed (u). And where a mortgage by a tenant
in fee simple has been made by demise of the land to the

mortgagee for a term of years (p. 191), the payment of the

debt extinguishes the mortgagee's interest in the land, since

the term thereupon becomes a satisfied term (p. 88) (v).

Under the Building Societies Act, 1874 (c. 42), s. 42, a receipt

given under the seal of a building society for the money due
under a mortgage to the society, indorsed on, or annexed to,

the mortgage instrument, re-vests the estate, without recon-

veyance, in the person who has a right to redeem the mortgage,
and the best right to the estate on redemption (?/')• The
Friendly Societies Act, 1896 (c. 25), s. 53, gives the like effect

to a receipt signed by the trustees of a friendly society for

mortgage money due to the society.

Formerly, a mortgagee could not be compelled, on being Transfer in

paid off, to reconvey, at the request of the person redeeming, ^'®" ''^ ''^^'^""

to some other person ; unless, indeed, the proviso for redemp-
tion contained a stipulation to that effect (a-). But the Con-
veyancing and Law of Property Act, 1881 (c. 41), s. 15, as

amended by the Conveyancing Act, 1882 (c. 39), s. 12. pro-

vides, in effect, that the mortgagor, or other person entitled to

redeem, may, on redeeming, require the mortgagee (unless he

(s) 1 Robbins, Mortg. 736 ; ffaUett v. Furze, 31 Ch. D. 312, 55 L. J. Ch. 226,
54 L. T. 12 ; Marshall v. Shrewsbury, L. R. 10 Ch. App. 250, U L. J. Ch. 302,
32 L. T. 418.

{t) Robbins, Mortsr. 42, 1410; Sharpies v. Adams, 23 Beav. 213; Hanks v.

Wiiltall, 1 De G. & S. 542.

(m) 2 Robbins, Mortg. 1406.

(v) Fisher, Mortg. '.)38 ; 2 Davidson, Conv. pt. 2, 822.

(w) See Pease v. Jackson, L. R. 3 Ch. 576, 57 L. J. Ch. 725, 17 W. R. 1 ;

Hosking v. Smith, 13 App. Cas. 582, 58 L. J. Ch. 367, 59 L. T. 565.

(x) 2 Robbins, Mortg. 1414.

O
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On paymfiit

of mortgage
debt by
tenant in fee.

On payment
of mortgage
by tenant
for life.

is, or has been, in possession) to assign the debt and convey

the estate to any third person, notwithstanding any stipulation

to the contrary ; but that a requisition of an incumbrancer

shall prevail over a requisition of the mortgagor, and the

requisition of a prior incumbrancer shall prevail over a

requisition of a subsequent incumbrancer (y).

Merger.— If a tenant in fee simple or in tail pays off a

mortgage debt to which his estate is subject, the charge of the

debt on the land, generally speaking, merges in the estate and
is extinguished, in the absence of evidence of a contrary inten-

tion. The result is the same where the mortiiagee becomes

owner in fee simple of the equity of redemption ; or where a

purchaser of the fee simple subject to a mortgage pays off.

the mortgage debt (see p. 199). An intention that the charge

shall not merge, but shall continue to exist as an interest

distinct from the equity of redemption, may be shown by a

transfer of the security to a trustee for the tenant, or mort-

gagee, or purchaser, or by other evidence of his intention to

that effect (z).

But where a tenant for life pays off a mortgage debt to

which the inheritance of the land is subject, he is, in general,

presumed to intend that, as between himself and persons

entitled to subsequent estates in the land, the inheritance

shall remain a security to him for the debt he has thus paid.

Accordingly, in the absence of evidence of a contrary intention

on his part, he will be entitled, in equity, to a lien on the land

for the amount of the debt so paid by him (p. 211), assuming

that he has not had the mortgage transferred in trust for

him (a).

Sect. II.

—

Eights under Equitable Charges
AND Liens.

J'^qiiitable

chartre.

Kquitablelien,

Definitions.—An equitable charge may be defined as an

agreement, declaration, or direction, whereby real or personal

estate is expressly or constructively made liable, otherwise

than by way of mortgage, to the discharge of some pecuniary

burden—as a debt, or legacy, or the portion of a widow or

child ; or is declared to be subject to a lien for securing the

same (&).

An equitable lien differs from a charge, in that it is not

(2/) See Teevan v. Smith, 20 Ch. D. 724, 51 L. J. Ch. (521, 47 L. T. 208.

(z) 2 Robbins, Mortg. 1431, 1435-1442 ; cases cited ante, p. 199, note (y).

(a) 2 Robbins, Mortg. 1483; Biirrell v. Er/rcmont, 7 Beav. 205; Re Harvey,

1896, 1 Ch. 137, 65 L. J. Ch. 370, 73 L. T. 613 ; Forbes v. Moffat, 18 Yes. 384,

S.C. and notes, L. C. R. P. 244 ; Lewin, 889.

(6) Fisher, Mortg. 2, 106, 228.
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created by express provision, but arises by mere operation of

law. It may be defined as an obligation wbich, by force of a
rule of equity, and not by express contract or direction, binds
real or personal estate for the discharge of a debt or engage-
ment. As being recognised in equity only, it is to be dis-

tinguished from a legal lien

—

i.e., a lien which is valid by the
common law, as well as in equity. A legal lien applies to

chattels only, and is merely a riglit to retain possession of

another's chattel, till money due from him is paid (c).

A security by way of equitable charge or lien gives rise to Effect of

a trust, either implied or constructive, in favour of the person charge or lien,

entitled to the chari^e or lien, to the extent necessary for the
realisation of the sum secured ; and it is enforceable by sale of

the whole, or part, as the case may require, of the estate («'),

under the decree or order of the Court (e). And the holder of

a charge created by deed for securing money is, apparently,
entitled to such of the remedies given by the Conveyancing
and Law of Property Act, 1881 (c. 41). to mort-aizees, under
mortgages made by deed, as are applicable to a charge.. namely,
the appointment of a receiver—and egle-Tjftlm' land (pp. 201,

202) ; since, in that Act, the term mortgage includes a charge for

securing money or money's worth (s. 2, vi.). But the remedy
by foreclosure is not applicable to_a_char<:e or lien, as dis-

tinguished from a mortgage ; since, in the case of a charge or
lien, there is no condition, express or implied, for forfeiture of

the estate in any event (/),

Instances.—An instance of an equitable charLre, of common Instances of

occurrence, is where debts or legacies are charged by will upon charges,

land of the testator (p. 146). A charge npon land is frequently
created, also, as security for a debt, in lieu of a mortgage.

Instances of equitable liens, which have been already Instances of

noticed, are the lien of a trustee upon the trust estate for ^"^"^•

his expenses, or other moneys properly laid out by him
(p. 160); and the lien of a tenant for life of land, for money
expended by him in discharging a mortgage or charge on the
land (p. 210).

Where the inheritance of land is subject to a mortgage or Lien for

charge bearing interest, a tenant for life of the land is bound, interest pay-
able by tenant

~
for life.

(c) 2 Spence, Eq. Jur. 19G ; Fisher, Mortg. supra.

(d) Fisher, Mortg. 479, 480, 484 ; Hope v. Booth, 1 B. & Ad. 498 ; Atlorney-
Oencral v. Sittin'jbourne, etc., Jiy. Co., L. R. 1 Eq. G3G, 35 L. J. Ch. 318, 14
L. T. 92.

(e) I.e. the Cliancery Division of the High Court of Justice (Judicature
Act, 1873, c. GG, s. 34) ; also the tJountj Courts, where the amount of the
charge or lien does not exceed £500 (County Courts Act, 1888, c. 43, s. G7).

(/) Fisher, Mortar, supra, 2 Robbins, Mortg. 995 ; lie Owen, 1894, 3 Ch. 220,
226, 63 L. J. Ch. 749, 71 L. T. 181.
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as between himself and persons entitled to subsequent estates

in the land, to pay the interest which accrues during his life;

and if he fails to do so, a person entitled to a subsequent estate

in the land may claim a lien on the i-ents and profits of the
land arisin;j durini;- the lifetime of the tenant for life, for the
arrears of the interest payable by him {g).

A'tiidor's Ulu Another instance of an equitable lien is the lien of a vendor
for unpaid of laud, iu rcspect of tiie purchase-money. The vendor of land

i!I!mJv'"^
has a lieu on the land for the whole, oi- any part, of the pur-

chase-money reniainin^f unpaid; even where the land has been
conveyed to the purchaser, and possession has been taken by
him ; and though the vendor has, in the deed of conveyance,
acknowled.!ed the receipt of the purchase-money. This lien

binds the land, not only as against the purchaser himself, but
also as against any subsequent owner, except a purchaser for

value who has acquired the legal estate in the land without
notice that the money was unpaid. The lien may be excluded,

however, by the express terms, or manifest intention, of the

contract between the parties ; and it may be discharged by the
vendor taking other security in substitution for it (A).

A[)plicati(,n of The application of the lieal Estate Charges Act, 1854
Keai Estate (c. 113), and the subsequent amending Acts (pp. 187, 188), to a

ges c h.
Ygj-i(jQj.'g i^gj-^ fQj. unpaid purchase-money of land, may here be
noticed. A vendor's lien having been held not to be a charge
by way of mortgage, within the meaning of the principal

Act {i), the first amending Act (1867, c. 69) enacted that, in

the construction of that Act and the principal Act, the word
mortgage should be deemed to extend to any lien for unpaid
purchase-money upon lands or hereditaments purchased by a

testator ; and the later amending Act expressly extended the

operation of the preceding Acts to the case of a person dying
intestate after the 31st December, 1877, seised or possessed of,

or entitled to, any lands or hereditaments charged with a lien

for unpaid purchase-money. The effect of this legislation is

that, where the price of land purchased, or contracted to be
purchased, has not been paid at the death of the purchaser,

the purchase-money will not, as between the different persons
claiming under the deceased, be payable (as it was before the

Acts) (_/') out of that part of the deceased ])urchaser's estate

which is applicable in discharge of his debts generally, in

exoneration of the purchased land; but the person who

(g) 2 Robbins, Mortg. 637 ; Revel v. Watkinsmi, 1 Ves. Sen. 93 ; Marshall v.

Vrowther, 2 Cb. D. ISO, 23 W. R. 210; I/onywood v. Ilonywood, 1902, 1 Ch. 347,
71 L. J. Ch. 174, 86 L. T. 214.

(A) As to the vendor's lien, see Mackreth v. Syinmons, 15 Ves. 329 ; S.C., and
notes thereto, 2 L. C. Eq. 92b'.

(i) Hood V. Hood, 3 Jur. N. S. 684.

{j) Hudson V. Cook, L. R. 13 Eq. 417, 41 L. J. Ch. 306, 26 L. T. 180,.
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acquires the purchaser's estate in the land, or his equitaVjle

interest under the contract, eitht.'r under his will or on his

intestacy, will take it suhject to payment of the purchase-

money ; unless the deceased has expressed a contrary intention

within the meaning of the Acts (k).

A lien, similar to that of the vendor of land for unpaid Purchaser'H

purchase-money, arises in favour of the purchaser of land,
chase.mJ^p^'^y

where the contract for the sale of the land is rescinded, in

respect of any deposit or purchase-money that has been paid

by him ; unless such lien is excluded by the terms of the

contract (/).

As will be seen in the next section, charges or liens, in the Charges or

nature of equitable liens, have been given by statutes in respect
IjfJJft debts''^'

of judgment and Crown debts.

Alienation,—Equitable charges and liens are assignable in M<>de of.

the same way, and subject to the same rules, as other equitable

interests (m).

Merger.—An equitable charge or lien on land is subject to

the rules, already noticed as to merger of mortgage debts

(p. 210), where an estate in the land and the charge or lieu

become vested in the same person (??).

Sect. IIT.—PiIghts ix Eespect of Judgment Debts.

Definition.—A judgment debt is a sum of money adjudged, Definition of

by the sentence of a court of record, to be due to a person. It
;'|"i,f'"'^"*

is one of the class of debts called debts of record, as being

due by the authority of courts of record, and enforceable by
remedies peculiar to debts of that class (o). At the present

day, judgment debts are, practically, the only debts of record,

except such as are due to the Crown under recognisances (j)).

Modes of Enforcement against Land.—-A judgment Remedies of

creditor—that is, a person to whom a judgment debt is due ^"^1^'^^/^'

—is entitled to different remedies for the purpose of making

{k) Re Cockcroft, 24 Ch. D. 94, 52 L. J. Ch. 811 ; Jie Kershaw, 37 Cb. D. 674,

57 L. J. Ch. 5<i9, 58 L. T. 512 ; Jie Kidd, 1894, 3 Ch. 558, 63 L. J. Ch. 885, 71

L. T. 481.

{I) See notes to Mackrcth v. Symmovi^, 2 L. C. Eq. !*2b".

(m) Fisher, Mortg. 255.

(n) See Re Drax, 1903, 1 Ch. 781, 787, 72 L. J. Cb. 505, 88 L. T. 510.

(o) 2 Bl Comm. 465.

(p) As to recop:nisances, see 2 Bl. Comm. 341. Debts of record included, also,

debts due upon the (now obsolete) securities called jespectively Statutes Mer-

chant, Statutes Staple, and Kecognijiances in the nature of Statutes Staple.
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the debtor's interest in any laud available for payment of the

debt
;
provided, at least, the judgment is that of a su])erior

court; or that, if it were orii^iually a jud^^ment of an inferior

court, it has been removed into a superior court, by order of a

judge of the latter court (q). The nu^des of enforcing judg-

ment debts, against land, comprise— (i.) execution under legal

process
;

(ii.) equitable charge or execution
;

(iii.) sale of the

land under order of the Chancery Division of the High Court.

Writ of c/eytV. (i.) Execution uudcT Lc(j((l Process.—The process by which,

at law, interests in land are taken in execution, is a writ of

execution called the writ of elegit . The remedy under this

writ, as extended by the Judgments Act, 1838 (c. 110), s. 11,

is applicable to all lands, tenements, and hereditaments, in-

cludin-i those of copyhold or customary tenure, of which the

debtor is seised or possessed at the time of entering the judg-

ment, or at any time afterwards (r).

I'rocess under. Under this writ, the sheriff delivers to the judgment creditor

possession of the debtor's land, after it has been valued by <i

jury; and the creditor retains possession, until the debt is

satisfied out of the rents and profits of the land, as valued.

By virtue of such possession, he has an interest in the land in

the nature of a chattel real (called an estate by elegit) ; for on
satisfaction of the debt, the debtor is entitled to resume
possession of the land (s).

I'Ntat.s in ex- An estate in expectancy cannot be taken in execution by
).
•ctaiicy—

ei^qit since there cannot be actual possession on such an estate.
Iu>w far li.ible .

'^
• , a ^e 4. ^ •

luuier drift. A rcvcrsiou on a lease tor lire or years at a rent, is an exception

to this rule ; for the rent incident to the reversion may be
taken under the writ (/!).

Estates in The interest of one of several owners in community may
c_:)mmunity

]jg taken Under an ckfiit ; and if the debtor be a ioint tenant,
liable under i • i ^ -r ^ 4-10 wi / 1 1 •

dcfjit. the judgment may, since tiie Judgments Act, 18.")8 (though it

could not previously), be executed after his death against the

surviving co-tenant (v/).

Liability of Equitable estates in land, arising under bare or simple

estate
^'^'^

d
trusts, are, Under provisions of the Statute of Frauds (1677,

e/e,/,<. c. 3), s. 10, and the Judgments Act, 1838 (c. 110), s. 11, liable

to execution by elegit, to the same extent as legal estates. But

(7) Judgment Acts, 1838 (c. 110), s. 22, and 185") (c. 15), s. 7; County
Courts Act, 1888 (c. 43), s. 151.

(r) The Bankruptcy Act, 1883 (c. 52), s. IIO, abolislied the previously exist-
ing remedy by dcgit against the goods of the debtor.

(s) 2 Bl. Coram. IGl ; 2 Cruise, t. 14 ; Jnlins v. Pink. 1900, 1 Ch. 2!)6, G'J L. J.

Ch. 98, 81 L. T. 712.

(<) 2 Cruise, t. 14, s. 5!) ; 1 llolle, Abr. 894.

(m) 2 Cruise, t. 14, s. 73.
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this remedy is not available against an ecjuity of redemption,

or any equitable interest other than a simple trust in favour of

the debtor (/•).

Where, at the time of entering the judgment, or afterwards, Liability of

the debtor has any power of alienation over land, &c., ^^hich |f";^';;'';i';^^J"

he might, without the assent of any other person, exercise tor
,,^^^,-^_

his own bench t, the land, &c., subject to the power is, by the

Judgments Act, 1838 (c. 110), s. 11, made liable to be taken

in execution by elegit, for his debt. The power need not, for

this purpose, have been executed by the debtor.

Where a jud'^ment debtor is a legal mortgagee of land. Liability of

his estate by virtue of the mortgage may be taken under an
"J^Jf^f^^j'^'^

elegit; l)ut (under the Judgments Act, 1855, c. 15, s. 11) not
J,,^^,^

"" ^"^

after the mortgage has been paid off, and the land conveyed to

a- purchaser {w).

Kents and tithe rent-charge are also subject to this mode Rents kc,
„ , • / \ liable uiuier

or execution {x).
^i^^j^^

An estate for years, being a chattel interest, may be taken Estates for

in execution, not only under a writ of elegit, but also under ^'^^.'^^^^l''

the writ of execution called fieri facias ; whereby the chattels jj"^^'^;
"'

of the debtor are seized and sold by the sherif!', for the satis-

faction of the debt {y).

(ii.) EquitaUe Charge or Execution. — By the Judgments Equitable

Act, 1838 (c. 110), a judgment is made an equitable charge rh^rge^f^o^

upon land or hereditaments of or to which, at the time when J" °'"^° •

the judgment is entered, or afterwards, the debtor is seised,

possessed, or entitled, at law or in equity, or over which he

then, or afterwards, has a power of disposition which he may
exercise for his own benefit {z). But this charge is not enforce-

able till the expiration of one year after entry of the judgment.

And the Act provides for protection of a purchaser without

notice of the charge from liability thereunder (s. 13).
_

The

existence of this charge seems now to be subject to compliance

with the provisions of the Land Charges Act, 1900 (c. 26), How affected

s. 2 (1), hereafter mentioned (p. 217), as to registration of a^yLand^^^^

writ or order for the enforcement of a judgment, as a condition
jyoQ.''

of the judgment operating as a charge on land.

Where the debtor's interest in the land is of such a kind Equitable

execution.

(!') Dart, V. & P., 541 ; Dighy v. Irvine, 6 \r. Eq. Rep. 149. As to the mode

of execution against such interests, see infra.

(w) Sug., V. & P. 525.

[x) Jud^^'ments Act, 1888 (c. 110), s. 11.

(y) 2 Cruise, t. 14, s. 63.

(z) But as to judgments against mortgagees, see the Judgments Act, 1855

(c. 15), s. 1], already referred to.
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that possession cannot be taken by the sheriff under a writ of

elegit ; or where, for some other reason, the ordinary process

by elecjit is not applicable, or would be inconvenient, the

creditor is entitled to a remedy in equity for the enforcement

of his judgment, independently of the Judgments Act, 1838.

This remedy is the appointment by the Court of a receiver of

the rents and profits of the land, for the benefit of the creditor.

The enforcement of a judgment in this manner is commonly
called equitable execution (a).

(iii.) liaU under Order of Court.—The Act next mentioned

gave the creditor a new remedy against the debtor's land.

Under the Judgments Act, 1864 (c. 112), ss. 4, 5, as amended
by the Land Charges Act, 1900 (c. 26, Sched.), a creditor, to

whom his debtor's land has been actually delivered in execution,

is entitled to obtain from the Chancery Division of the High
Court an order for the sale of the debtor's interest in the land.

If any other judgment debt is a charge on the land, the

creditor entitled thereto is to be served with notice of the

order for sale, and is bound thereby ; and the proceeds of the

sale are to be distributed among the parties entitled thereto,

according to their priorities.

Protection of Purchasers, &c., against Judgments.—Subject to

the enactments mentioned in the next following paragraph, the

land of a judgment debtor is bound by the judgment as from

the time when it was signed ; and the land remains thus bound,

both at law and in equity, notwithstanding its alienation by
the judiin)ent debtor ; except that equitable remedies for en-

forcing the judgment are not available against a purchaser of

the land without notice of the judgment ; nor can a judgment
obtained after a contract for purchase of the land be enforced

against the purchaser; though the judgment creditor, in that

case, may have a lien on the purchase-money {aa).—Several

modern Acts, prior to the Land Charges Kegistration and
Searches Act, 1888, contained provisions for the protection

of purchasers and mortgagees against judgments affecting the

land {h) ; but these enactments have been repealed by the Land
Charges Act, 1900 (c. 26, Schedule).

(a) Welh V. Kilpin, L. R. 18 Eq. 298, 44 L. J. Ch. 184 ; A nr/lo- Italian Bank v.

Davics, 9 Ch. D. 275, 88 L. T. 197 ; Ex paHe Evans, VA Ch. D. 252, 49 L. J. CI'.

7. 41 L. T. 06'), 28 W. R. 127 ; Re Shephar,/, AtHns v. Shcphard, 43 Ch. D. 131,

59 L. J. Ch. 819, 63 L. 'J'. 335 ; Harris v. Beauchamp Brothers, 1894, 1 Q. 13. 801,

63 L. J. Q. B. 480, 70 L. T. 63(! ; and see Ord. 1., rr. 1.5a-22.

(aa) 2 Cruise, 49 ; Sug., V. & P. 318 ; Dart, V. & P. 530.

(b) The Judgments Acts, 1838 (c. 110), 18.39 (c. 11), 1840 (r. 82), 1855 (c. 15),

and 1864 (c. 112); and the Law of Property Amendment Act, 1860 (c. 38),

s^. 1,2.
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The last-mentioned Act enacts (s. 2) that a judgment, Alterations by

whether obtained before or after the conmiencenient of that ^'^"'^J-jJ'^^'S'^'^

Act, shall not operate as a charge on land, or on any interest > •

in land, or on the unpaid purchase-money for any land, unless

or until a writ or order for the purpose of enforcing it is

registered under the following enactment. The Land Charges Rec^iatration

Eegistration and Searches Act, 1888 (c. 51), enacts, in effect,
""^'^'' ^^^"'1

that any writ or order affecting land, issued or made by any Act, "1888.
'

court for the purpose of enforcing a judgment, and any order

appointing a receiver or sequestrator of land, and every

delivery in execution, or other proceeding, taken in pursuance

of any such writ or order, shall be void as against a purchaser

for value of the land (a term which, in the Act, includes a

mortgagee, or lessee, or other person acquiring an interest in,

or charge on, land for valuable consideration), unlcbs such writ

or order is, for the time being, registered in the name of the

person whose land is affected thereby, in the register of writs

and orders affecting land, thereby established and kept at the

(JfHce of Land Eegistry ; or unless the proceeding in which

the writ or order was issued or made is, for the time being,

registered as a lis pendens in the name of the person whose
land is affected thereby. Eegistration of a writ or order under

the Act will cease to have effect after five years from the date

of registration ; but it may be renewed from time to time, and
then has effect for five years from the date of renewal (ss. 5, 6).

These provisions are made applicable, by the Land Charges Land Charges

Act, 1900, to every such writ and order as above mentioned, •^°*' ^^^^'

whether obtained before or after the commencement of the

last-mentioned Act, and to every delivery in execution, or

other proceeding taken in pursuance of, or in obedience to,

any such writ or order (s. 3, and Sched.).

Sect. IY.—Eights ix Eespkct of Ci;own Debts.

Mode of Enforcement.—A debt of record due to the Writ of

Crown is enforceable by a process called a writ of extent, under ^''^ent.

which both the land and the goods of the debtor may be seized

by the Crown (c). And, by a statute of Henry VIII., debts due
to the Crown by bond, or other contract under seal, were, in

effect, made recoverable in the same manner (d). And, by
other statutes, the lands of certain persons bound to account

to the Crown, in respect of offices held by them, are liable

for the debts due on their accounts, as if the same were due

(c) 3 Bl. Comm. 4-20.

(d) 33 Hen. 8, c. 39.
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by contract under seal (e). Debts due from other persons to

the Crown, by simple contract, are not enforceable by extent

till after they have been converted into debts of record, by

proceedings taken for that purpose (/).

wiiat ill- Under a writ of extent, any estate or interest of the debtor
terests liable iu land of freehold tenure may be seized; but copyholds have

Mtended ucver been liable to this process ((/). The liability of land to

seizure under an extent continues after its alienation by the

debtor (k) ; except so far as protection against Crown debts

tjiauitory pro- has been afforded to purchasers, &c., of land by the above

-

tt-ction to pm- j^^gjj^Qj^gj provisions of the Land Ciiarges liegistration and

a"ainst'crown Searches Act, 1888, and the Land Charges Act, 1900, respect-

debts, iiifj; the registration of writs and orders for the enforcement of

judgments— which, under the latter Act (s. o), expressly

extend to judgments obtained on behalf of the Crown—and
subject, also, to a provision of the latter Act (already referred

to in its application to judgments generally) protecting land

and unpaid purchase-money of land against judgments obtained

on behalf of, or oljligations incurred to, the Crown, either before

or after the commencement of that Act, until registration, as

above, of a writ or order for enforcing the claim (s. 2). The
last Act also repeals previous statutoi-y provisions for the pro-

tection of purchasers and others against Crown debts.

Official dis- The Lords of the Treasury may, on such terms as they may
charge of tliiuk proper, certify in writing that any lands of a Crown
lands from

j^^Ij^qj. shall be held bv a purchaser or mortgagee thereof dis-crown uelits. J r •! 11
charged from the debt (i). And similar power has been given

to the principal officers of any public department, with respect

to any bond or other security concerning, or incident to, such

department (j).

Estate duty Estate Duty.—Money due for estate duty on real estate is

"r'^*"^
^804-"^^'^ a Crown debt which may be a charge on the estate in respect

liloo!
~

of which it is payable. Estate duty is a duty imposed by the

Finance Act, 1894 (c. 30), as amended bv the Finance Acts,

1890 (c. 28, ss. 14-24), 1898 (c. 10, ss. 1:^ 14), and 1900 (c. 7,

ss. 11-14), in place of the probate and account duties and
temporary estate duty previously existing, on the value (k) of

(e) 13 Eliz. c. 4 ; 43 Geo. 3, c. 99, s. 41 ; 5 & (! Will. 4, c. 20, s. 13.

(/) 1 Cruise, t. 1, s. 61.

{fj) 1 Cruise, t. 10, c. 3. s. 21.

(A) 3 Bl. Comm. 420.

(i) Judgments Act, 1839 (c. 11), s. 10; Treasury Instruments (Signature)
Act, 1849, c. 89.

(j) Crown Debts and Judgments Act, 1860 (c. 1\5). s. 1.

(k) As to the valuation for the pur}ioses of the Acts, see Finance Act,

1894, s. 7.
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all the real and personal estate, settled or not settled, with

certain exceptions, which passes on the death of a person on or

after the 1st August, 1894 ; after deduction of funeral expenses,

and of debts and incumbrances incurred or created by the

deceased londjide for full consideration in money or money's

worth, wholly for his own use and benefit, and taking effect

out of his interest, and in respect of which reimbursement from

another person is not obtainable (Finance Act, 189-4, ss. 1, 7).

Property which, under these Acts, is deemed to pass as Property

above mentioned comprises the following—property which the
^"J^^J^-'f^^^lj

deceased, at the time of his death, was (or would have been if sui exemptions.

juris) competent to dispose of as he should think fit, including

an estate tail
;
property in which he or another has had an

interest that ceased on death of the deceased, so far as a benefit

arises from the cesser of such interest
;
property given by the

deceased by donatio mortis catisd, or by gift not made bond fide

at least twelve months before his death, or by any gift under

which handfide possession and enjoyment has not been assumed

by the donee and retained by him to the entire exclusion of

the donor or of any benefit to him
;

property which the

deceased has transferred to himself and another, so as to

pass on his death by survivorship
;
property passing under a

settlement whereby a life interest, or right to reclaim the

property, is reserved to the settlor; and certain policies of

assurance and annuities, kept up by the deceased (Fin. Act,

1894, ss. 2,22 (2); Customs and In. Rev. Act, 1881 (c. 12),

s. 38; Customs and In. Rev. Act, 1889 (c. 7) s. 11). Before

the Finance Act, 1900, it was held that the duty was not

payable on death of a tenant for life who had surrendered

his life estate to the remainderman (/); but that Act (s. 11)

makes the duty payable in such case on a death after 31st

March, 1900, unless the surrender was hond fide made at least

twelve months before the death, and hond fide possession and

enjoyment of the property was immediately taken thereunder,

and was retained to the exclusion of the person whose interest

ceased on the death.—The duty is not payable on property

held by the deceased as a trustee, or which has passed on his

death by virtue of a purchase, or determination of a lease or

annuity, made or granted for full money consideration. Nor

is it payable on property situate out of the United Kingdom,

unless the property is liable to legacy or succession duty (a

provision which exempts lands situate abroad from the duty)

;

nor on personal property in respect of which the former

probate or account duty has been paid, or is payable, unless

[l) Attorney-General v. Beech, 1899, A. C. 53, 68 L. J. Q. B. 130, 79 L. T. 565

;

torney- General v. De Freville, 1900, 1 Q. B. 22:3, 69 L. J. Q. B. 28:i, 81 L. '1'.

A tlorney

690.
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the deceased was competent to dispose of the property (Fin.

Act, 1894, ss. 2, 3, 21); nor on property reverting to a

settlor under certain conditions, on a death after 1st July,

189G; nor on real property to which a wife becomes entitled

on death of her husband, who was entitled to the profits

thereof in her right (Fin. Act, 189G, s. 15) (m). And if estate

duty has been paid on settled property since the settlement,

no further duty is payable till the death of some person sui

juris, who has been, under the settlement, competent to dispose *^

of the property (Fin. Act, 1894, s. o (2)) {nivi).

]vates of duty. Where the gross value of the property on which the estate

duty is payable, exclusive of property settled otlierwise than

by the will of the deceased, does not exceed £500, a fixed sum
of 50s. may be paid ; or 30s. if the gross value does not exceed

£300 ; and if the net value of such property does not exceed

£1000, and the fixed duty, or estate duty, has been paid

thereon, no settlement estate duty, or legacy or succession

duty, is payable (Fin. Act, 1894, s. 16). Subject to this pro-

vision, the estate duty is a percentage on the value of the

estate, at the rate of £1 p. c. where the value exceeds £100,

up to £500; £2 p. c. where it exceeds £500, up to £1000;
£3 p. c. where it exceeds £1000, up to £10,000 ; £4 p. c. where
it exceeds £10,000, up to £25,000; £4, 10s. p. c. where it

exceeds £25,000, up to £50,000 ; £5 p. c. where it exceeds

£50,000, up to £75,000 ; £5, 10s. p. c. where it exceeds £75,000,

up to £100,000; £6 p. c. where it exceeds £100,000, up to

£150,000; £6, 10s. p. c. where it exceeds £150,000 up to

£250,000 ; £7 p. c. where it exceeds £250,000, up to £500,000
;

£7, 10s. p. c, where it exceeds £500,000, up to £1,000,000;

and £8 p. c. where it exceeds £1,000,000 (Fin. Act. 1894,

s. 17). For determining the rate of duty payable, the property

in respect of which it is leviable is aggregated, and the duty is

levied on the aggregate value—except that property in which
the deceased had no interest, or passing under certain disposi-

tions, and estates not exceeding £1000 in net value, are dealt

with as separate estates (Fin. Act, 1894, ss. 4. IG); but, so far

as the duty is payable by different persons, it is apportionable

l)etween them (see Fin. Act, 1894, s. 14).

j'.isons liable The personal representative of the deceased is liable for
f*""- payment of the duty in respect of all personal property of

which the deceased could dispose (whether as his own, or under

a testamentary power) (Fin. Act, 1894, ss. 8, 22) ; and such

duty, including that on leaseholds specifically bequeathed, is

{ill) For other exeinplions, see Hanson, p. 70, and sections of the Act there

referred to.

{mm) Inland Rmnue Comm. v. I'runlly, HtOJ. A. C. 1'08, 70 L. J. P. C. 41, 84

L. T. 700.
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payable out of the residuary personal estate, as between the
persons beneficially entitled to the personalty, unless the
deceased has otherwise expressly directed (n). As to other
property chargeable with estate duty, including real estate,

every person to whom the same passes as beneficial owner
in possession, or as trustee, &c., or in whom the same is vested
in possession by alienation or other derivative title—except a

bond fide purchaser for value without notice—is accountable
for the duty in respect thereof (Fin. Act, 1894, s. 8 (4) (18)).

The estate duty in respect of property which, under the Charge fi.r

law as it stood at the commencement of the Finance Act, '^"'^y-

1894, did not pass to the personal representative (o), is a first

charge on the property, except as against a hond fide purchaser
for value without notice (Fin. Act, 1894, s. 9). Hence, not-

withstanding the devolution of real estate on the personal

representative under the Land Transfer Act, 1897 (c. 65), s. 1,

this charge affects real estate, though not leaseholds for years

(2^). And it continues to affect real estate, notwithstanding
its sale under a trust or power taking effect on the death of

the deceased (^). But the enactment hereafter mentioned
for the protection of purchasers and mortgagees of land, after

a certain period of time, from liability for succession duty
(ivfira, p. 224), is extended by the Finance Act, 1894 (s. 8), to

estate duty.—The money required for payment of the estate How nu.ney

duty in respect of any such property may be raised by sale '"^y be

or mortgage of, or charge upon, that property. And a person
^'^^^^'^ '^'"'•

paying the duty on property in which he has a limited interest

is entitled to a charge on that property for the amount so

paid. And money arising from the sale of settled property, or

capital money under the Settled Land Acts, 1882 to 1890
(p. 69), may be applied in payment of the duty on other
property similarly settled (Fin. Act, 1894, s. 9).

A further estate duty (called settlement estate duty) of one Settlement

per cent, is payable where the property is settled by will of a estate duty,

deceased person dying after the 1st of August, 1894; or, if

settled by some other disposition which takes effect after that
date, passes thereunder, on the death of the deceased, to a
person not competent to dispose of the property. But this

duty is not payable if the only life interest in the property
after the death of the deceased is that of the deceased's

husband or wife ; and it is not payable more than once during

(n) Re Webber, 1896, 1 Ch. 914, 65 L. J. Ch. 544, 74 L. T. 244 ; lie Culverhouse,
1896, 2 Ch. 251, 65 L. J. Ch. 484, 74 L. T. 347.

(o) Jie Palmer, W. N., 1900, p. 9.

(p) See also sec. 5 of the Land Transfer Act, 1897, and Re Culverhouse, supra,
note (n).

(q) See Hanson, 139.
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the continuance of the settlement (Fin. Act, 1894, ss. 5, 21).

And (as above mentioned) it is not payable where the net

value of the property, exclusive of property settled otherwise

than by the will of the deceased, does not exceed £1000, and
the fixed duty, or estate duty, has been paid thereon (Fin. Act,

1894, s. Ki). Unless otherwise directed, this duty is borne by
the settled property (Fin. Act, 189('), s. 19) (?•). It is subject,

in other respects, to the rules applying to estate duty gene-
rally.

The Sncces- Succession Duty.—Money due on account of succession

1
'il?'}^"*^^'^'^'

*^^^ty ^^ ^ Crown debt subject to special statutory regulations.

This tax, which was first imposed by the Succession Duty
Act, 1853 (c. 51), is payable in respect of successions to real

estate—which, under the Act (ss. 1, 19), includes leaseholds

for years—or to personal estate in cases where legacy duty
is not payable. By the Act, any disposition, or devolu-

tion by law, whereby a person becomes beneficially entitled,

either certainly or contingently, to any property or the income
thereof, upon the death of a person dying after the 19th May
1853, other than a transfer by way of hond fide sale (s), confers

a ' succession ' upon the person entitled under such disposition

or devolution ; and such person is a ' successor ' under the Act
(s. 2). And a beneficial interest accruing to a person through
survivorship between joint owners, and the increase of benefit

accruing through the extinction of a charge, estate, or interest,

determinable on the death of a person, are respectively succes-

sions under the Act (ss. 3, 5, 7, 8). With respect to an ap-

pointment under a power taking effect on the death of a

person, where the power is general, the donee of the power is

deemed to be entitled, at the time of exercising the power, to

the interest appointed, as a succession derived from the donor
of the power; and where the power is special, the appointee is

deemed, to take as a succession derived from the person who
created the power (t). An appointee under a general power is

also deemed to take as last mentioned, in any case to which
the foregoing enactment as to general powers does not

apply (fo-

liates of duty. The duty is a percentage on the assessed value of the

(r) Re Maryon WUmn, 1900, 1 Ch. 565, 69 L. J. Ch. 310, 82 L. T. 171 ; Re
Lewis, 1900, 2 Ch. 251, 69 L. J. Ch. 406 ; Re Kiwj, 1904, 1 Ch. 363.

(s) Fryer v. Norland, 3 Ch. D. 675, 45 L. J. Ch. 817, 35 L. T. 458.

(() S. 4. Attorney-General v. Upton, L. R. 1 Ex. 224, 35 L. J. Ex. 138, 14

L. T. 334 ; Charlton v. Attorney-General, 4 App. Cas. 427, 49 L. J. C. L. 86, 40
L. T. 760 ; Attorney-General v. Mitchell, 6 Q. B. D. 548, 50 L. J. C. L. 406, 44
L. T. 580.

(ti) Hanson, 576, and cases there cited.
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succession (71). When the successor is a relation by blood

of the predecessor—as the person from whom the interest

of the successor is derived is called in the Act (s. 2)—the

rate varies according to the relationship. Where the suc-

cessor is a descendant or ancestor of the predecessor,

the rate is £1 p. c. ; where the relationship is that of

brother or sister, or descendant of brother or sister, of the

predecessor, the rate is £3 p. c. ; where it is that of uncle or

aunt, or descendant of an uncle or aunt, of the predecessor,

the rate is £5 p. c. ; where it is that of great-uncle or great-

aunt, or descendant of a great-uncle or great-aunt, of the

predecessor, the rate is £G p. c. ; and where the relationship

is more remote the rate is £10 p. c. If, however, the successor

has been married to a wife or husband of nearer consan-

guinity than the successor to the predecessor, the rate is that

which the wife or husband would have paid had she or he

been the successor, W'here the successor is a stranger in

blood to the predecessor, the rate is £10 p. c.—Additional

duties were imposed by the Customs and Inland Eevenue Acts,

1888 (c. 8), and 1889 (c. 7), in certain cases; but these are

not now payable where estate duty is payable under the

Finance Act, 1894 (c. 30); in which case, also, the £1 p. c.

succession duty is not payable (s. 1 and sched.). And, as

already noticed {supra, p. 220), the duties under that Act on

estates not exceeding £300, £500, or £1000, in value cover

succession and legacy duties (see s. 16).—Successions of value

below £100
;

gifts by husband to wife, and vice versd, and
gifts to the Iioyal Family, are by the Succession Duty Act
(s. 18), exempted from succession duty. That Act also pro-

vides (s. 18) that no person charged with legacy duty, in

respect of any property, shall be charged also with succession

duty in respect of the same acquisition of the same property.

Legacy duty is payable in respect of estates ;pur autre vie

applicable as personal estate (Legacy Duty Act, 1796, c. 52,

s. 20) ; real estate of a partnership firm (uu) ; and money
directed by will to be applied in the purchase of real estate

{infra).

Succession duty, besides being a debt due to the Crown Duty a charge

from the successor, and from any other person to whom the °° ^•^"'^•

property subject to the duty has passed at the time of the

succession becoming an interest in possession, is a first charge

on the interest of the successor and of all persons claiming in

his right, in any real estate in respect of which the duty is

(u) As to the valuation of the succession for the assessment of duty, and
the instalments by which the dutv is parable, see ss. 21, et seq. ; Customs and
In. Rev. Act, 18SS (c. 8), s. 22 ; Finance Act, 1894 (c. 30), s. 18.

(uu) Hanson, 422.
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assessed ; except that, where settled real estate comprised

ill a succession is disposed of under a power of sale, exchange,

or partition, exercisable as in the Act mentioned, the duty is

chargeable upon the successor's interest in real estate acquired

in substitution for that comprised in the succession, and, in

the meantime, upon his interest in all moneys arising from
exercise of the power, and investments thereof (ss. 42, 44) (v).

Hence, except in the case last mentioned, a person acquiring

real estate, or a leasehold for years, takes it subject to a

charge thereon for any succession duty payable in respect of

that estate, even though he be a purchaser for value without

notice of the charge, or one claiming under such a purchaser

(vj). But under the Customs and Inland Revenue Act, 1889

(c. 7), S3. 12, 13, land does not remain subject to this charge,

as against a purchaser and mortgagee, after the expiration of

twelve years from the happening of the event (whether before

or after the Act) which gave rise to an immediate claim for

the duty ; or if such period of twelve years has expired within

six years from the date of the passing of the Act (31st May
1889), then after the expiration of six years from that date

;

or, in certain events, after the expiration of shorter periods

Incidence as Specified in the Act.—On the purchase of an estate expectant
between q,i i\^q determination of a prior estate, the succession duty

purchlser.'
tliereou is payable by the purchaser ; but if the estate be the

fieehold in possession, subject to a lease at a ground rent of

which the purchaser has the benefit, or purchased from a

tenant for life and remainderman, the duty is payable by the

vendor (x).

Money subject to a trust for investment in land, is subject,

in some instances, to duty under the Legacy Duty Act, 1796

(c. 52), s. 19, when the trust is created by will (y) ; and, other-

wise, it is subject to succession duty (z). And money arising

from sale of real estate, under a trust for sale thereof, and
legacies charged upon real estate, or payable out of the pro-

ceeds of sale of real estate, are now subject to succession duty,

as successions to personalty («).

Duty on pro

ceeds of sale

of land and
money to be

invested in

land, &c.

{v) Re Warner's SetUed Estates, 17 Ch. D. 711, 50 L. J. Gh. 542, 45 L. T. :}7.

(ic) Sug., V. & P. 55G, See Attorney-General v. Duke of Northumberland,

1904, 1 K. B. 762.

(at) Hanson, 649, 707; Re Kidd and Glhsmis Contract, 1893, 1 Ch. 695, 62

L. J. Ch. 436, 68 L. T. 467.

(y) Lep-acy Duty Act, 1796, c. 52, s. 19; Re De Lancey, L. R. 5 Ex. 10^

L.J. Ex. 76, 22 L. t. 239 ; De Lancey v. The Queen, L. K. 7 Ex. 140, 41 L. J.

G4, 26 L. 'J'. 400.

(z) Succession Duty Act, 1853 (c. 51), s. 30.

(a) Customs and Inland Revenue Act, 1888 (c. 8), s. 21.

102, 39

Ex.
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Sect. V.

—

Eights in Rkspect of Debts of

Deceased Persons.

Liability of Real Estate under Law prior to Land
Transfer Act, 1897.—The remedies of creditors of a deceased

person, with respect to his real estate, under the Land Transfer

Act, 1897 (p. 230), do not apply where the death occurred

before the 1st January, 1898, or as regards land of copyhold

tenure, or customary freehold, where an admission or act of

the lord of the manor is necessary to perfect the title of a

purchaser from the customary tenant (p. 368). In those cases,

the law on this subject is the same as before the Act. Its

effect may be shortly stated as follows.

Estates in Fee Simple.—On the death of a tenant in fee Liability

simple, the estate passes to his heir or devisee, subject to any ^^'^ '^^^^^^ ^y

mortgage, charge, lien, or liability to execution in respect or j^^j„^g,,t^ ^c
a judgment debt or Crown debt (ft), which may have been

enforceable against it at the time of his death.

At common law, a creditor who had no such security had Liability fur

no remedy in respect of his deceased debtor's real estate, unsecured

unless the debt was due on a contract under seal, expressly common law.

binding the debtor's heirs as well as himself. Upon such a

contract, the deceased debtor's heir was liable, to the extent

of the value of any estate in fee simple in land of freehold

tenure (c). that had devolved on him as such heir. And by St. of Fraudu-

the Statute of Fraudulent Devises, 1691 (c. 14), as subse- ^^"* Devises.

quently amended (d), the liability was extended to a devisee

by will of the land ; and was made to continue, notwith-

standing alienation by the heir or devisee. And the Convey-
ancing and Law of Property Act, 1881 (c. 41), makes the

contract binding, as above, although it be not expressed to bind

the contractor's heirs ; unless the contrary is expressed (s. 59).

By the rules of equity, if the deceased debtor has, by his In equity

;

will, devised the land subject to a trust, either express or ^3^"^*

implied, for payment of his debts, the creditors are entitled,

as ccstuis que trust, to have the land sold for the payment
of all the debts of the deceased. Lands thus liable in equity

for the payment of debts are termed equitable assets (e).

(6) As to enforcement of judgment debts against the land of the deceased,

see Re Shephard, 43 Ch. D. 131, 59 L. J. Ch. 819, 63 L. T. 335; Stewart v.

Rhodes, 1900, 1 Ch. 386, 69 L. J. Ch. 174, 82 L. T. 337 ; Ord. xlii. r. 23. As to

Crown debts, see Ram on Assets, 50.

(c) 2 Bl. Comm. 243, 244. This remedy is not available against the heir or

devisee of copyhold land: 1 Watk. Cop. 140; Ram on Assets, 306.

(d) The Debts Recovery Act, 1830 (c. 47) ; Re Hedgeley, 34 Ch. D. 879, 56
L. T. 19.

(c) SUk V. Prime, Dick. 384.

P
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P
Buins.

Charj^'e of Ati iinplied trust for payment of debts may be created by
debts on land.

.^^ clevise of the land subject to, or charged with, such payment

;

or by any other expression of the testator's intention that the

hind shall be liable for his debts. A mere direction in the will

that the testator's debts shall be paid will also be suflicicnt for

this purpose; unless it appears thereby that the direction is

not intended to extend to the land(y').

Piircliaser not The implied trust created by a testamentary charge of
homid by debts upon land binds the heir or devisee of the testator, to

of pirrt'iciilar whom the land passes; but it does not bind a purchaser from
the heir or devisee, even though the purchaser have notice of

the debts. As it would be difficult to sell the land subject to

such a liability, the testator is presumed to have intended that

the purchaser should be exempt therefrom, on paying the

purchase money to the heir or devisee. But where only

particular debts, or legacies, are charged, there is no such

reason for the exemption of the purchaser from liability, and
he accordingly takes the land subject to the charge (9').

A purchaser of realty from trustees of a will, under a trust,

express or implied, to sell the land for payment of the testator's

debts, is not bound to inquire whether any debts remain
unpaid ; unless the sale takes place more than twenty years

after the testator's death—in which case, it is to be presumed
that no debts remain unpaid, unless the contrary is stated (r;^).

By the Administration of Estates Act, 1833 (c. 104), it was,

in effect, enacted that, on the death of a person seised of, or

entitled to, any estate or interest in land, tenements or here-

ditaments, corporeal or incorporeal, whether freehold or copy-

hold, which he had not by will charged with, or devised subject

to, the payment of his debts, the same should be assets to be

administered in equity for the payment of his debts, whether
by simple contract or contract under seal ; and that the heir

or devisee of such person should be liable to be sued in equity,

accordinuly, by any creditor of the deceased (//), A purchaser

of the land from the heir or devisee is, however, free from this

liability, on his paying the purchase-money to the heir or

devisee (i).

liimiiry by
purchaser as

to debts.

By statute.

(/) Legh v. Earl of Warrington, 1 Bro. I'. ('. 511 ; Shallcrossv. Finden, 3 Ves.

737 ; Thomas v. Britvdl, 2 Ves. Sen. 313 ; Cook v. Dawson, 3 De G. F. & J. 127 ;

Re Jiailey, 12 Ch. D. 2()S, 48 L. J. Ch. ()28 ; lie Tanqueray- Willaume and Lavdati,

20 Oh. li 4(\[>, 51 L. J. Ch. 434, iC> L. T. 542.

{g) Ellioll V. Merryman, 1 Barn. 78 ; S.C, 2 L. C. Eq. 896 ; Cohjer v. Finch, 5

H. L. it05; Corscr v. Carhvrif/ht, L. R. 7 H, L. 731, 45 L. J. Ch. 605 ; Jie

Tan<iueray- Willaume and Landau, supra : Sug., V. & P. (>58 et seq.

i'J'.l)
''''' Tanqueray- Willaume and Landau, supra.

(h) That the rents and profits accruing after tlie debtor's death are assets,

as well as the corpus, see Ite Hyatt, 38 Ch. D. 609, 57 L. J. Ch. 777, 59 L. T. 297.

{i) Kinderlcy v. Jervis, 22 Beav. 1 ; British Mutual Investment Co. v. Smart,
L. \l. 10 Ch. App. 567, 44 L. J. Ch. 695, 32 L. T. 849.
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The remedy, at common law, of a creditor by contract Remedies

under seal, extends to a reversion expectant on a term of i^s*'""*^''*^*'*'''

years; but not to an expectant estate of any other kind, |^ji[
'" ^'^P*^^ '^"'^>-

it falls into possession. JJut estates in expectancy are liable

in equity, under a devise or charge for payment of debts, and
also under the Act of 1833, to the same extent as estates in

possession {j ).

The rule of survivorship, applicable to estates held in joint Remedies

tenancy, exempts such an estate from liability for debts of a *g*'°s* estates

1 j--i-*. i. J- iii •• 7- in community.
deceased joint tenant; according to the iwixxim. jus accrescendi

prwfcrtur onerihts (k). But the interest of a deceased tenant

in common, or in coparcenary, is liable for his or her debts, to

the same e.Ktent as an estate held in severalty.

By the Statute of Frauds, 1677 (c. 3), s. 10, an equitable Remedies

estate in fee simple was made subject to the claims of creditors against equit-

by contract under seal, against the heir-at-law. This enact-
^

ment was held to apply only to simple trusts. But equitable

interests of every kind are subject, in equity, to the debts of

the deceased owner, under a devise or charge for payment of

debts, and also under the Act of 1833 (/).

Estates Tail.—On the death of a tenant in tail, the estate To what debts

is chargeable, as aiiainst the heir on whom it devolves, with subject,

judgment and Crown debts due from the deceased, to the same
extent as an estate in fee simple ; but it is not subject to, or

applicable in discharge of, debts of any other kind (/>;).

Estates for Life.—On the death of a tenant for life, the Not subject to

estate of the succeeding owner is not liable for any debts of debts, except

the deceased tenant. But on the death of a tenant jj^rr autre
'^autre vte.'^

vie, in the lifetime of the cestui que vie, the estate is liable for

the debts of the tenant. If it was limited to his heir as

special occupant, it is liable in the same way as an estate in

fee simple ; and otherwise it is applicable in discharge of his

debts, as if it were personal estate (p. 59).

Other Meal Property.—An interest in a rent-charge, tithe Incorporeal

rent-charge, or advowson, or. presumably, in a profit a prendre ^"^erests.

in gross, is subject to the debts of the person in whom the

{j) Ram on Assets, 'iOO, 201.

(h) Co. Litt. 185 a ; 2 Cruise, t. 18, c. 1, ss. 55, 56.

(I) Lewin, 1009, 1010.

(m) 1 Cruise, t. 2, c. 2, ss. 33-38 ; Re Anthony, 1893, 3 Ch. 498, 62 L. J. Ch.
1004, 69 L. T. 300.
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interest is vested, on liis death, to tlie same extent as a

correspondinuj estate in land (n).

K-^alty ap- lieal estate appointed by deed or will to a volunteer, in
pointed under exercise of a general })o\ver of appointment, is subject to the
genera

P'^^^'^'- appoii^tor's debts, on his death, as equitable assets; but only

after, and in aid of, all the other assets of the deceased (o). In

case of failure of the appointment, where it has been made by
will, the property will be thus liable, only if the testator appears

to have intended to make it, to that extent, part of his

assets (p).

Subject
to debts

generally.

Personalty

appointed
under general

power.

Legal assets.

Personal re-

presentative's

powers of

sale, &c.

Liability of Estates for Years and Other Personalty.—
An estate for years—unless it be determinable on the death

of the tenant, as an estate ^ranted to A. for ninety-nine years

if he shall so long live—continues liable, after the tenant's

death, to the enforcement of a mortgage, charge, lien, Crown
debt, or judgment, to the same extent as an estate in fee

simple is thus liable, after the owner's death. It is ap-

plicable, moreover, as personal estate of the deceased tenant,

in discharge of his debts of all kinds. These liabilities extend,

also, to any other interest in land, which passes on death as

personalty (p. 7). And personal estate appointed to a

volunteer, in exercise of a general power, is subject, on the

appointor's death, to the same liability for his debts as that,

above mentioned, of real estate so appointed (q).

Personalty passes, on the owner's death, to his legal personal

representative, as legal assets—that is, assets to which the

personal representative is entitled by virtue of his office. (?)

But personalty appointed, as above, is not legal assets, unless

the appointment, having been made by will, has failed, and
it appears from the will that the testator intended to make
the property, in that event, part of his assets (s).

The personal representative is answerable for the debts

of the deceased, to the extent of the assets which have come
to his hands. In order to provide for the payment of the

debts, as well as for the funeral expenses of the deceased, the

death duties payable by the personal representative, and the

(n) See 3 Cruise, 49, 290, 927.

(o) Farwell, Pow., 254 ; Sug., Pow., 474 ; Fleminy v. Buchanan, 3 I). M. & G.
976.

(p) Farwell, Pow., 237 ; Re Van Ihujan. 10 Cli. D. 18, 31, 50 L. J. Ch. 1, 44

L. T. 161.

[q) See swpra, note (o) ; Re Lawlcy, 1902, 2 Ch. 799, 71 L. J. Ch. 895, 87 L. T.

536.

(r) Cook V. Orcijson, 3 Drew, 547.

(s) See authorities cited, note (o) sup. •••'!;
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costs of administration, the personal representative has an

absolute power to sell or mortgage any part of the personal

estate vested in him, including chattels real, notwithstanding

any disposition of the same by the will of the deceased. And
the purchaser or mortgagee is not afTected by notice of any

such disposition, nor is he bound, or entitled, to inquire as to

the propriety of the sale or mortgage. And this rule applies

on the sale of leaseholds by a personal representative, although

more than twenty years may have elapsed since the death

of the deceased (ss).

If the personal representative has made over the assets Liabilities of

to legatees or next of kin, he is not thereby excused from P^^^^';j^^^^^-^_

claims of creditors of the deceased, unless he has acted under

the direction of the Court (t), or has given notice by advertise- ^'''jj^°*j°"

ment for claims, under the Law of Property Amendment Act, ^ "'^ '^'''

1859 (c. 35). That Act enacts (s. 29) that where a personal

representative has given such notices as would have been given

by the Court in an administration action (?/), for creditors and

others (v) to send in to him their claims against the estate

of the deceased, he may, at the expiration of the time named
in the notices for sending in such claims, distribute the assets,

or any part thereof, having regard to the claims of which he

then has notice, and will not be liable for the assets so dis-

tributed to any person of whose claim he had not notice at

the time of distribution ; but the right of any creditor or

claimant to follow the assets, in the hands of any person who
may have received the same, is not thereby prejudiced.—A Creditor's

creditor may, in equity, follow personal assets in the hands of
''^^^Jg*"

^""°^

legatees or next of kin, whether the personal representative is ^
''

or is not liable to the creditor {la). But he cannot follow such

assets in the hands of an assignee for value of a legatee or

next of kin (a;), unless the legatee or next of kin is himself the

personal representative, and the assignee has notice that there

are debts of the deceased remaining unpaid (//).

(ss) 2 Wms. E.'cors., 801 et seq. ; B-e Whistler, 35 Ch. D. 561, 56 L. J. Ch. 827,

57 L. T. 77 ; Re Venn and Furze, 1894, 2 Ch. 101, 63 L. J. Ch. 303, 70 L. T. 312.

Cf. Re VerraU's Contract, 1903, 1 Cli. 65, 72 L. J. Ch. 44, 87 L. T. 521, where

the purchaser had notice that there were no debts.

(() 2 Wms. Exors., 1202 et seq.

{u) Wood V. Weight7nan, L. R. 13 Eq. 434, 26 L. T. 385, 20 W. R. 459; Re

Bracken, 43 Ch. D. 1, 59 L. J. Ch. 18, 61 L. T. 531.

(v) This includes persons having claims as next of kin ; Newton v. tSherry,

1 C. P. D. 246, 45 L. J. C. P. 257, 34 L. T. 251.

(w) 1 Wms. Exors., 879, 882 ; March v. Russell, 3 My. & Cr. 31 ; cf. Blake v.

Gtde, 32 Ch. D. 571, 55 L. J. Ch. 559, 55 L. T. 234.

(a;) Spackman v. Timbrell, 8 Sim. 268 ; Bilkes v. Broadmead, 2 De G. F. & J.

566.

iy) Graham v. Drummond, 1896, 1 Ch. 968, 65 L. J. Ch. 472, 74 L. T. 417.
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Realty vests in

personal re-

presentative.

Administra-
tion of realty.

Personal re-

presentative's

powers of

selling, &c.

Protection of

personal

representative

from liability.

Liability of Real Estate under Land Transfer Act, 1897
(c. 65).— Under this Act real estate—witli the exception of

legal estates in copyhokis or customary freeholds—vested in

a person who has died on or since the 1st January, 1898,

without ri^ht of survivorship to another, includiuf^ real estate

over wiiich he has exercised by will a general i)ower of ap-

pointment, devolves on his legal personal repiesentative as if

it were a chattel real vesting in him (s. 1 ;
pod, p. 368). The

Act thus makes real estate, to which it applies, legal assets.

The Act also enacts that the real estate of the deceased

is to be administered in the same manner, subject to the same
liabilities for debts, costs, and expenses, and with the same
incidents, as if it were personal estate (s. 2 (3) ). It also pro-

vides that the powers, rights, duties, and liabilities of a per-

sonal representative, respecting ])ersonal estate, shall apply

to real estate so far as the same shall be applicable, as if

such real estate were a chattel real vested in him (s. 2 {-)).

The {)ersonal representative, therefore, has the like powers of

sellintj or mortjfaijinw the real estate which vests in him under

the Act, that (as already seen, p. 228) he has with respect to

the personal estate, including chattels real; subject, however,

to a distinction made by the Act, and hereafter noticed (p. 370),

between the powers of some or one of several executors of

selling the real and personal estate respectively.

So, also, a personal representative, who has given the

notices for claims prescribed by the Law of Property

Amendment Act, 1 859 (p. 229), is entitled to the protection

thereby afforded, with re>pect to real estate vested in him
under the Land Transfer Act, 1897, as well as with respect

to personal estate (2).—The Act also provides (s. 3 (1)) that,

at any time after the death of the owner of land, his personal

representatives may assent to any devise contained in his

will, or may convey the land to any person entitled thereto,

as heir, or devisee, or otherwise ; and may make the assent or

conveyance either subject to, or without, a charge for the pay-

ment of any money which the personal representatives are

liable to pay; and that, on such assent or conveyance, subject

to a charge for all moneys which the personal representatives

are liable to pay, all their liabilities in respect of the land

shall cease, except as to any acts done, or contracts entered

into, by them before such assent or conveyance. LTnder this

provision, an assent or conveyance by the personal represen-

tative, subject to such a charge as last mentioned, would seem
to discharge him from liability to creditors, in respect of the

land passing by the assent or conveyance, although he may

(z) Re Cary and Lotts' Contract, 1901, 2 Cb. 4t>:3, 70 L. J. Ch. 653, 84 L. T.

8.59.
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not have given the statutory notices for claims, before giving

his assent lo the devise, or conveying to the devisee or heir.

It would seem, however, that the land remains liable to claims Liability of

of creditors in the hands of the devisee, or heir, whether a devisee or heir,

charge for such claims has or has not been created, as above,

and whether the personal representative has or has not given

the notices for claims ; but tiiat it would not be so liable in

the hands of a purchaser from the devisee or heir, where no Protection of

such charue has been created icf. p. 229). It has been held purchaser

that, although a charge for unpaid debts has been created, ^j, ^^^^

as above, the land is not liable, in the hands of a purchaser

from the devisee or heir, for debts against which the personal

representative is protected, by reason of his having given the

statutory notices for claims (a).

Rights of Secured Creditors.—Formerly, in the adminis- rormer rights

tration by the Court of the estate of a deceased insolvent o^- Ai^teration
•^ ,. , 11, 11 L-

by Judicature
person, a creditor whose debt was secured by mortgage or^^.,.

jg^^^

charge of any part of the estate, was allowed to rank with

the other creditors for the full amount of his claim, and after-

wards to realise his security, paying over any surplus beyond

the amount of his claim. But the Judicature Act, 1875

(c. 77), provides that, in the administration by the Court of

the estate of a person dying insolvent after the commencement
of the Act, the rules applicable under the law of bankruptcy,

as to the respective rights of secured and unsecured creditors,

shall prevail (s. 10). By the bankruptcy law, unless the

secured creditor gives up his security, he must have it valued,

and can only rank with the other creditors for any de-

ficiency (6).

(a) Re Cary and Lotts Contract, sup. n. (s).

(b) See the Bankruptcy Act, 1883 (c. 52), sched. 2, rr. 9, 10.
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CHAPTER III.

RENTS.

Kent defined. Definition.—Rent may be defined, generally, as a tribute of

certain amount, rendered periodically by the owner of an
estate in land, as a compensation or return for his estate, or

as a charge thereon, and being, in contemplation of law, a

profit issuing out of the land. It is usually a sum of money;
but it may consist of other objects, or of personal services to

be rendered by the tenant (a).

Estates in As a general rule, an interest other than an estate in land,
land the only either in possession or in expectancy, cannot be the subject of

rent
'^

'* ^ rent, in the strict sense of the term. Thus, rents (except

such as may be due to the Crown by prerogative, or payable

under special statutory provisions) cannot be due for, or

charged upon, advowsons, franchises, tithes, rights of common,
easements, &c. A sum payable periodically, in respect of such

an interest, can be due only as a debt, payable by virtue of a

contract creating a personal liability, and not as the result of a

right of property in such interest (/>).

Kinds of rent. Rents are of two kinds—rent-service, and rent-charge.

Sect. I.

—

Rent-seevice.

Kent-service Definition.—Rent-service is a rent payable, as a service
defined. incident to the tenure of an estate in land, to the person of

whom the land is held. It may be due from a tenant in fee

simple of freeholds, to the Crown or other chief lord of the

fee ; or from the owner of a copyhold estate, to tlie lord of the

manor; or from the owner of a particular estate, to the person
entitled to the reversion thereon {<).

c^uit-rents,<fec. Rents payable by freehold tenants in fee simple or copy-

hold tenants, are commonly called quit-rents (p. 1 4), or (less

(a) Co. Litt. 142 a; 2 Bl. Comm. 41 ; Burton, § 1050.

(b) Co. Litt. 47 a, 142 a ; 3 Cruise, t. 28, c. 1, s. 16 ; JeteeVs Case, Rep. pt. 5,

(r) Co. Litt. 142 b, 14.3 a; I5urton, § 1055; ante, p. !»;>.
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frequently) rents of assize (d) ;
those of freeholders being also

distinguished as chief-rents, or fee-farm-rents (^). "Where

land is granted by lease, free of actual rent, the relation of

lessor and lessee is sometimes indicated by the reservation of

a peppercorn rent, that is, a rent of one peppercorn a year, to

be paid when demanded (/).

Creation.—Rent-service due to a chief lord (other than Modes of.

the Crown), in respect of an estate in fee simple in land of Q»it-reni>-, &c,

freehold tenure, must have been created prior to the statute

Quia Mmjptores, 1290 (18 Edw. I. c. 1); for, as has been seen,

that statute, in effect, prohibited the creation of the relation

of lord and tenant between the alienor and the alienee of an

estate in fee simple ((/). The reservation of a rent, as rent-

service, on the grant of an estate in fee simple, is therefore

ineffectual (A). Rents j^ayable by copyhold tenants to lords of

manors have their origin in special custom.

Rent payable by the tenant of a particular estate to the Rent payable

reversioner is created by reservation of the rent, on the grant *° reversioner,

of the particular estate ; in other words, by a grant of the land,

subject to the payment of the rent by the grantee {i). A rent-

service is reserved, occasionally, on the grant of an estate for

life (p. 56), and, usually, on the creation of an estate for

years ; but never, in practice, on the grant of an estate tail,

A rent-service payable by the owner of a particular estate Where no

is necessarily incident to a reversion expectant thereon. If,

therefore, land were granted by A, to B. for life or for years,

reserving a rent to the grantor, with remainder to C. in fee

simple, the reservation of the rent would be void as a reserva-

tion of a rent-service, since no reversion remains in the

grantor (y). And a rent-service cannot be reserved to a

stranger to the reversion, to which the rent is incident {k).

(d) Rents 'assized,' i.e., reduced to certain amount, by the lord : Com. Dig.

Rent.

(<:) The term chief-rent is also, by modern usage, applied to a rent-charge

payable by the purchaser of land to the seller, as a consideration for the sale
;

see Copinger & Munro, 18. And the term fee-farm-rent is sometimes used in

this sense ; see Co. Litt. 144 a.

(/) 2 Piatt, 82. As to other varieties of rent-service, see ante, p. 79.

(g) See aide, p. 13; Litt. s. 215 ; 2 Bl. Comm. 42, 43.

(h) Co. Litt. 144 a; 3 Cruise, t. 28, c. 1, s. 14 ; Bradbury \. Wright, 2 Dougl.

(i24 ; but see post, p. 238, as to the reservation, in such case, being construed

as a grant of a rent-charge.

(i) Whitlock's Case, Rep. pt. 8, 09 b.

{j) Litt. s. 215. But such a reservation might be construed as a rent-

charge ; see post, p. 238.

(k) Litt. s. 346.

reversion.
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Whrtii

payable.

Not appor-

tii)nab!e at

coiiiiiioii l:i\v.

Apportion-

ment Act,

1>S70.

Apportioii-

iiient as

between
landlord and

tenant.

Payment and Apportionment.—Kent is not payable until

niiduight of the day api)ointeJ for its payment (/). If the

reversioner dies after that day, but before the rent then

payable has been paid, it will be payable to his personal

representative, as a debt due to the deceased. At common
law, if the reversioner died at any time between two rent-days,

or on a rent-day, but before midni<,^lit, his personal repre-

sentative could not claim any rent, as from the last precedinj^

rent-day to the time of the death; since rent was not ap-

])ortionuble in respect of t\me{m). But the Apportionment

Act, 187U (c. v)5)—which, in elfect, has su])erseded previous

statutory amendments of the common law on this subject—has

provided that all rents, and other periodical payments in the

nature of income, shall, like interest on money lent, be con-

sidered as accruing from day to day, and shall be apportionable

in respect of time, accordingly (s. 2). The apportioned part is

to be payable or recoverable, when the whole, of which it

forms part}, is payable ; or, in case of a rent or other ])eriodical

payment being determined by re-entry, death, or otherwise,

when the next entire portion of the same would have been

payable, if it had not so determined (s. 3). But, in the case

of rent i-eserved out of, or charged upon, land, the whole rent

(including the apportioned part) is to be recoverable by the

heir, or other person next entitled to the rent; and the

apportioned part is to be recoverable from him by the

executors, or other parties entitled to the same (s. 4) (n).

It seems that, under this Act, rent is apportionable, not

only as between different persons entitled to the rent, but also

as between the person to whom, and the tenant by whom, it is

payable ; as where the estate of the tenant determines between

two rent-days (o). But where the rent is ])ayable in advance,

and the tenancy is determined between two rent-days, the

tenant is not entitled to an apportionment, under the Act, of

the rent then due in advance, but the whole amount thereof is

recoverable by the landlord ( p).

Distress. Recovery.— (^y) Arrears of rent-service are recoverable by

distress; a remedy given by the common law, as an incident of

(l) Cuttinr/ V. Derby, 2 W. Bl. 1077 ; LefUej/ v. Milh, 4 T. R. 170.

(to) See dun's Case, Rep. pt. 10, 126 ; L. C. R. P. X^.

(n) See Cai^ron v. Capron, L. R. 17 Eq. 288, 43 L. J. (Mi. 677. 29 L. 'J'. 826 ;

Constable v. Constable, 11 (Jh. D. 681, 48 L. J. Cli. 621, 40 L. T. .^16.

(o) See Swansea Bank v. Thomas, 4 Ex. D. 94, 48 L. J. Ex. 344, 40 L. T. 558 ;

Re South Kensinqton Cn-operative Stores, 17 Ch. I). 161, 50 L. J. Ch. 446, 44

L. T. 471 ; Jte liowell, 1895, 1 Q. B. 844, 64 L. J. Q. B. 454, 72 L. T. 472 ; but

see per Bowen, L.J., in Re Lu<as, 55 L. J. Ch. 101, 54 L. T. 30.

(p) Ellis V. Rowbotham, 1900, 1 Q. B. 740, 69 L. J. Q. B. 379, 82 L. T. 191.

iq) As to forfeiture of the estate for noii-paytneiit of rent, under a condition

of re-entry, see ante, p. 85.
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teuure. Distress is the enforcement of payment by seizure,

without process or aid of a legal tribunal, of any goods and

chattels (except certain chattels that are privileged from

distress) on the land in respect of which the rent is pay-

able (?•). At common law, the things seized could only be

retained as a pledge, to be returned on payment of the rent

;

but a right to sell the goods, in satisfaction of the rent, has

been given by statute (s).

At common law, distress for rent-service, due from a lessee To be made

for years or life, could be made only during the continuance of ^'^^^
the lease (t). But under st. 8 Anne, c. 14 (ss. 6, 7), the

distress may be made within six months after the termination

of the lease, provided the lessee continues in possession. And
this remedy is given, also, by the Distress for Rent Act, 1737

(c. 19), s. 18, for recovery of the double rent for which a tenant,

who holds over after giving notice to quit, is liable under that

Act (p. 92). The common law rule still applies, however,

where the lease has been determined by forfeiture; after which,

therefore, the les'-or cannot distrain (u).

The remedy by distress is not available, unless by express Wliere not

agreement, for recovery of sums payable periodically, like rent- available.

service, for an interest which cannot be the subject of a rent

in the legal sense (p. 232). Where a right to distrain for such Express

sums is given by express agreement, it operates as a licence,
agreement for.

merely, and, of course, extends only to the goods of the person

by whom the right is given (/;). Where, however, land is

demised, together with an easement or other like interest, or

together with chattels, at a single rent, the whole rent may be

distrained for, as issuing wholly out of the land(w;).

Where rent is payable in respect of an estate in expectancy, On estate in

the remedy by distress becomes incident to the rent, when the 'expectancy,

estate falls into possession (x).

Arrears of rent-service are also recoverable by action at Action at law.

law, as a debt due from the tenant, where the tenant has

expressly contracted to pay rent; or where such a contract

(r) As to the remedy by distress generally, see 3 Bl. Comm. 6 ; Foa, bk. 2 ;

Woodfall, ch. 11 ; Simj^son v. Hartopp, and notes, 1 S. L. C. 437.

(s) 2 W. & M. c. 5 ; The Distress for Rent Act, 1737 (c. 19) ; The Law of

Distress Amendment Act, 1888 (c. 21).

(<) Co. Litt. 47 b.

(m) Grimwood v. Moss, L. R. 7 C. P. 360, 365, 41 L. J. C. P. 239 ;
Serjeant v.

Nash Field ^' Co., 1903, 2 K. B. 304, 72 L. J. K. B. 630, 89 L. T. 112.

(v) Co. Litt. 47 a ; Foa, 106, 436.

(w) Spencer's Case, Rep. pt. 5, 16 a ; Foa, 436, and cases there cited.

{x) Co. Litt. 47 a : Dawson v. Robins, 2 C. P. D. 38, 46 L. J. C. P. 62, 35 L. T.

599.
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can he implied from the terms of the instrument nnder which
the tenant holds, or from the circumstances of the case(?/).

Passes with
reversion.

May be

granted
separately.

Kent-seek at

common law
;

distress for.

Apportion-

ment on

partition of

reversion.

Alienation.—Kent-service passes hy a grant of the rever-

sion or seignory to which it is incident, altlioiigh it be not

expressly mentioned in the grant (p. 96). It may also be

granted separately ; or it may be excepted from a grant of the

seignory or reversion.

A rent severed from the seignor}- or reversion to which it

was annexed is not, however, in strictness, a rent-service. At
common law it was not recoverable by distress, since no tenure

existed between the person entitled to it and the tenant of the

land out of which it issued. It was thus a rent-seek—a term
applied to any rent that was destitute of the remedy by distress,

and was thus recoverable only by action at law (z). But, by
the Landlord and Tenant Act, 17:^0 (c. 28), s. ">, the remedy
by distress was extended to any rent-seek that had been duly

paid for a limited period prior to the Act, or that should be

thereafter created.

On alienation of the reversion of part of the land, or other

partition of the reversion, the rent incident to the reversion is

apportionable ; but the tenant is not bound by the apportion-

ment, unless it has been made with his consent, or in an action

for recoverjT^ of the rent by the several reversioners (/7).

Modes of.

(i.) Eviction

of tenant.

Determination.— Iient-service may be extinguished in the

following ditferent \vays,{h).

(i.) If a tenant, liolding at a rent, be wrongfully evicted

from the land, or part of it, by the reversioner, the rent is

thenceforth extinguished (c). Lawful eviction of the tenant

by a person having a title superior to that of the grantor of

the estate has the same effect, if the eviction extends to the

whole of the land ; but if it is confined to part, the rent is

apportionable, and ceases only as to the part from which the

tenant has been evicted ((f). But the destruction of buildings

by fire, or their becoming otherwise uninhabitable, or an

(y) See Foa, T20, 141 ; Woodfall. cc. 13, 14. As to the liability of a le.ssee,

and of an assignee of a lease, for payment of rent, see ante, pp. SO, S2.

(z) Litt. s. 218; 2 Bl. Comm. 42, 176; Burton, § 1096.

(a) 3 Cruise, t. 28, c. 3, s. 32 ; Hliss v. Collins, 5 B. k A. 876 ; Afayor of
f^wamea v. Thomas, 10 Q. B. D. 48, 52 L. J. Q. B. ;}40, 47 J>. T. 657. See also

Conveyancing Act, 1881, ss. 10, 12, ante, p. ihS.

(A) As to the operation of the Statutes of Limitations with respect to rent,

see post, p. 425.

(r) Co. Litt. 148 b; Foa, 152 et se(i. See Raynton v. Mortjan, infra, note

((f) Stevenson v. Lambard, 2 East, 575. ;
-. c
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eviction by a trespasser, will not extinguish, or cause a

suspension or abatement of, the rent(ic).

(ii.) On the determination, by any other means, of the (''•) Other

estate of a tenant holdinfr at a rent, the rent not previously
'^^termination

., ••iiTi!-L 1 I'
or estate.

due IS necessarily extinguished. It, however, the tenants

estate determines as to part only of the land, by the acquisition

of such part by the reversioner, or by the acquisition of the

reversion in such part by the tenant, the rent is apportionable,

and ceases only with respect to the part of the land as to

which the estate has determined. But the tenant cannot, by
assigning his interest in part of the land to any other person,

cause the rent to be apportionable, unless with the reversioner's

consent (/).
(iii.) The rent may be released to the tenant, wholly or in (iii.) J{eiea.ie.

part, by the reversioner or lord [g).

(iv.) Under the Conveyancing and Law of Property Act, (i^.) Redeiup-

1881 (c. 41), s. 45, a quit-rent, chief-rent, or other annual sum,
J|.""t "^J"'^'

arising out of land in perpetuity (not being a rent reserved on

a sale or lease, or payable under a grant or licence for building

purposes), may be redeemed by the owner of the land, or any

person interested therein, by payment to a person absolutely

entitled to the rent in fee simple in possession, or empowered
to dispose of it absolutely, or to give a discharge for its capital

value, of a price to be certified by the Board of Agriculture, as

the consideration for the redemption.

At common law, as has been seen, rent-service incident to a Effect of

reversion was extinguished by the merger of that reversion in »nerger of

an ulterior reversion. The alteration of the law on this point

by the Heal Property Act, 1845 (c. 106), s. 9, has already been

stated (p. 108).

Sect. II.

—

Kent-charge.

Definition.—Eent-charge is a rent, or sum payable periodi- Kent-charge

cally, as a charge or burden on the ownership of land, and not "'^""'^ •

as a service incident to tenure, and for arrears of which a

remedy by distress is available (/<).

Eent-charges are the subjects of interests similar, in extent interests in

and modes of holding, to estates in land (i). Eent-charges in i-eut-chargea.

(c) See Foa, 155, 157, and cases there cited.

( f) See 2 Piatt. 132, 133, 135, and cases there cited; Baynton v. Morgan,
22 Q. B. D. 74, 58 L. J. Q. B. 139, 37 W. R. 148 ; Christie v. Barker, 53 L. J.

Q. B. 537.

(g) 3 Cruise, t. 28, c. 3, s. 6.

(h) 2 Bl. Comm. 42 ; Burton, § 105(3 ; Re Lord Gerard and Bcecham'a Contract,

1894, 3 Ch, 295, 308, 63 L. J. Ch. 695, 71 L. T. 272.

(t) 3 Cruiae, t. 28, c. 2, ss. 1-8, 24.
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fee simple are sometimes created on the sale of land, as the

consideration for the sale ; the rent being made payable to the

vendor and his heirs, and charged upon the land (J).

Mode i.f. Creation.—A rent-charge is created by a grant, either inter

vivos (p. 3U9) or by will, of an annual sum, for an interest of

such extent as is intended to be created : and in tetnis indicat-

ing that the rent is to be charged upon, or payable out of, land

of the grantor {k). And through the operation of the Statute of

Uses, an owner of land may thus create a rent-charge on the

land, and may, by the same instrument, convey the land to

another, subject to the rent-charge (see p. 344).—At common

law, the addition of an express power to distrain for the rent was

essential to its creation as a rent-charge. In the absence of an

express power for this purpose, the rent was merely a rent-seek

(p. 236); for the "remedy by distress was not incident, by law,

to rents of this class (/). But, as has been seen (p. 236), a power

to distrain for any rent that, at common law, would be rent-

seek, was given by the Landlord and Tenant Act, IT^iO (c. 28),
"''

s. 5; and this enactment applies to rent created as rent-charge,

but without express power of distress (m).

Rfeservaticn of It has becu secu that a rent-service cannot be reserved on

rent may take the orant of an estate in fee simple, or on the grant of an estate

«frent'*ch"aT'e*'
^^^ ^^^® ^^ ^°^ J^^^^' ^herc the remainder in fee simple is also

arge.

^^^^^^^ ^^^ 233). But the reservation of the rent, in such a

case, may be construed as a grant of the rent by the alienee

of the estate to the alienor, and may thus take effect as a rent-

charge (r).

Registration Under the Judgments Act, ISnS (c. 15), ss. 12, 14, a rent-

of rent- charge granted after the 20th of April, 18r)o, otherwise than by
tiiarges. marriage settlement or will, for a life or lives or any estate de-

terminable on a life or lives, will not affect any land, as to

purchasers, mortgagees, or creditors, unless and until certain

particulars of the rent are entered in a public registry, now

(by the Land Charges Act, 1900, c. 26, s. 1) attached to the

Office of Land Eegistry ; except where a purchaser or mort-

gagee has acquired the land with notice of the rent-charge (s).

(j) That a rent-charge granted out of an estate for years is a chattel real

although it be limited to the grantee and his heirs, or for life, see Itc Praser,

1904, 1 Ch. Ill, 726.

{k) Burton. §§ 110,5, 1110. As to statutory charges of the nature of rent-

charges, see post, pp. 213-247.

(I) Litt. ss. 217, 218; Burton, § 10:'6.

(m) Bodds v. Thompson, L. R. 1 C. J'. K!:?, 35 L. J. C. P. 97, 14 W. R. 476.

And see Conv. Act, 1881, s. 44 ; infra, p. 239.

(r) Litt. s. 217 ; Co. Litt. 144 a ; Bradbury v. Wriyht, 2 Dougl. 624.

(«) Oreaves v. Tojidd, 14 Ch. D. 563, 50 L. J. Ch. 118.
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Payment and Apportionment.—The rules above stated Rules as to.

(p. 234), with respect lo tlie time at which rent is payable,

and the apportionment of rent in respect of time (including the

provisions of the Apportionment Act, 1870), apply to rent-

charges as well as to rent-service.

Recovery.—Although, as already mentioned (p. 2o8), the Distress.

grantee of a rent-charge has a remedy by distress under the

Landlord and Tenant Act, 1730, it was, nevertheless, the usual

practice, before the year 1882, to insert in an instrument

creating a rent-charge an express power to distrain. And, as

an additional remedy, the grantee was usually empowered, in

case of the rent being in arrear, to enter upon the land, and Entiy.

take the rents and profits in satisfaction of the arrears, whereby

he acquired, upon entry, a chattel interest in the land, which

continued until the arrears were satisfied (/).

But by the Conveyancing and Law of Property Act, 1881 Provisions of

(c. 41), the insertion of such provisions as the foregoing, in the Conyey-
>

^'
. , ^ . iL oi i. T\ 'i ivncmt' Act,

instruments creating rent-charges since the olst IJecember, i^si, hereon.

1881, is rendered unnecessary. The Act (s. 44) gives to a

person entitled to receive out of land any annual sum, charged

on the land or its income, by way of rent-chariie or otherwise

(not being rent incident to a reversion), a power to distrain,

where the annual sum is in arrear for twenty-one days ; and,

where it is in arrear for forty days, a power to enter and hold

possession of the land (without impeachment of waste), and

receive its income, until all arrears of the annual sum, with

costs and expenses, are paid ; and, in the like case, a power to

demise, by deed, the whole or any part of the land for a term

of years, with or without impeachment of waste, to a trustee,

on trust by mortgage, or sale, or demise, of the land or any part

of it, for the whole or part of the term, or by receipt of its

income, or by other reasonable means, to raise and pay the

annual sum and all arrears thereof, and costs and expenses

;

and the surplus, if any, of the money raised, or income received,

is to be paid to the person for the time being entitled to the

land comprised in the deed, immediately expectant on the term

created thereby. These remedies, however, are given by the

Act subject to all estates, interests, and rights having priority

to the annual sum, and are available so far only as such re-

medies might have been given by the instrument under which

the annual sum arises, and so far as a contrary intention is not

expressed therein.

In addition to the foregoing remedies for the recovery of Sale by order

arrears of rent-charge, a Court, in the exercise of its jurisdiction of Court.

{() 3 Davidson, Conv. 314.
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to enforce charges upon land (w), may appoint a receiver of

the rents and profits of land subject to a rent-charge, or may
direct a sale or mortgage of the land or a sufficient part of it,

in order to raise money for payment of arrears of the rent.

This relief will be granted, only if the arrears cannot be raised

by the exercise of the other remedies for recovery of the rent-

charge (r).

Action at law. In addition to the foregoing powers of enforcing a rent-

charge as a right of property, the person entitled to the rent

may recover arrears by action at law from the person by whom
the rent is payable. And though a covenant by the grantor of

a rent-charge to pay the rent does not run with the land, so as to

bind a subsequent owner of the land (as in the case of a similar

covenant in a lease for years) (iv), arrears of rent-charge may,
nevertheless, be recovered by action, as a debt due from the

owner of the land, whether he be the grantor of the rent, or a

subse([uent owner (.r), other than a tenant for years merely (;/).

Exoneration By the Law of Property Amendment Act, 1859 (c. 35),
of personal

g_ 28, provision is made for the exoneration of a personal
ivpresentatue.

representative from liability for the rent or covenants con-

tained in any conveyance, or agreement for conveyance, on

chief-rent or rent-charge, granted to, or made with, the de-

ceased ; in terms similar to the enactment, which has been

mentioned (p. 80),for the relief of the representative of a deceased

lessee from liability for the rent and covenants of the lease.

Not entitled Title-deeds.—A person who has a rent-charge upon an
to. estate in land is not entitled to hold the title-deeds of that

estate (]jy).

j^j,^lj^^ ^f Alienation.—A person entitled to a rent-charge has the

same powers of alienation of the whole or part of the rent, as

the owner of an estate of similar extent in land. It seems,

however, that under a grant of a rent-charge in tail, a base fee,

only, during the continuance of the issue in tail, and not a fee

(u) As to the courts which have such jurisdiction, see ante, p. 211, note (e).

(v) Ctipit V. Jackson, 13 Price, 721 ; Horton v. Hall, L. R. 17 Eq. 437, 22

W. R. 391 ; Kehci/ v. Kehey, L. R. 17 Eq. 495, 30 L. T. 82, 22 W. R. 4.33;

Scottish WidoiDs Fund v. Cr'au/, 20 Ch. D. 208, 51 L. J. Cli. 363, 30 W. R. 463 :

Re Tucker, 1893, 2 Ch. 323, 62 L. J. Ch. 442, G9 L. T. 85 ; Hambro v. Havibro,

1894, 2 Ch. 564, (i3 L. J. Ch. 627, 70 L. T. 684 ; Blackburne v. Hope-Edwardc^,
1901, 1 Ch. 419, 70 L. J. Ch. 99, 83 L. T. 370.

(lo) Piatt on Covenants, 475.

(x) Thomas v. f^yfvestcr, L. R. 8 Q. 15. .JIJS, 42 L. J. C. L. (Q. B.) 237, 21 W. R.

912; /" Jle Blackburn and district Benefit Building i^ocieti/, E.r parte Graham,
42 Ch. D. 343, 38 W. R. 178 ; Searle v. Cooke, 43 Ch. D. .519, 61 L. T. 189, 37

W. R. 730.

(y) Jle Uerbaijc Rents Charity, 1896, 2 Ch. 811, 65 L. J. Ch. 871, 75 L. T. U8.

(yy) Uarpcr v. Faulder, 4 Mail d. 129.
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simple absolute, is created by bar of the entail, unless the

rent has been granted in tail with remainder to another in fee

simple (z).

Determination.—A rent-charge may be determined or ex- Modes of.

tinguished in the following different ways {a).

(i.) Where it has been granted for an interest in tail, or for (i.) Expiration

life or years, its duration is limited accordingly. At common °^ interest.

law, a rent-charge granted to a person during the life of

another, expired in the event of his death in the lifetime of

the cestui que vie ; unless it was limited, in that event, to his

heirs, or others, as special occupants—rent not being a subject

of common occupancy (h). But the enactments respecting the

disposition and devolution of an estate p^tr autre vie in laud,

under such circumstances (see p. 59), apply equally to an
interest pur autre vie in a rent-charge.

(ii.) The determination of the estate on which the rent is (ii.) Deter-

charged necessarily extinguishes the rent, as such, if the estate """ation of

is determined as to the whole of the land charged ; though the changed
grantor may still remain personally liable for the rent. But
if the grantor of the rent is evicted from part of the land

charged, by title paramount, the whole rent is payable out
of the remainder of the land ; unless the rent - charge was
created on a conveyance of the land by the owner thereof

subject to the rent-charge (p. 238), in which case, on such
eviction of the grantee of the land from part thereof, an
apportioned part only of the rent-charge remains payable (c).

(iii.) If a person entitled to a rent-charge acquires the (ili.) Merger.

ownership of the land upon which it is charged, the rent

merges in the ownership of the land, and is thus extinguished.

The effect is the same, though the ownership of part only of

the land be acquired ; unless the acquisition occurs by opera-

tion of law (as by descent on intestacy), in which case the

rent-charge is apportioned {d),

(iv.) The land may be released from the rent-charge, by (iv.) Release.

the person entitled to the rent. At common law, a release of

any part of the land operated as a release of the whole {e).

But, by the Law of Property Amendment Act, 1859 (c. 35),

s. 10, it is provided that a release of part of the land shall

(z) Butler's note to Co. Litt. 298 a.

(a) As to the extinguishment of rent-charges under the Statutes of Limita-
tions, see post, pt. 3, ch. 8, s. 1.

(h) Co. Litt. 41 b ; 2 Bl. Comm. 2G0 ; Bcarpark v. Hutchinson, 7 Bing. 178.

(c) Co. Litt. 148 b; Hartley v. Maddocks, 1899, 2 Ch. 199, 68 L. J. Ch. 496,

80 L. T. 755.

(rf) Litt. ss. 222, 224 ; Burton, §§ 1121, 1122 ; Bennett v. Pass, 1 Bing. N. C.

388.

(e) Burton, § 1123.



242 'IHE LAW OF PKOI'EKTr IN LAND.

operate only to bur the right to recover any part of the reut-

charge out of the land released; without prejudice, neverthe-

less, to the rights of persons interested in the land remaining

unreleased, and not concurring in, or confirming, the release.

Under this enactment, if the owner of any unreleased part of

the land does not concur in the release, his part of the land is

liable only for a proportionate part of the rent (/).

(v.) Redemp- (v.) A rent-charge may be redeemed under the provisions,
tioii. mentioned above (p. 237), of the Conveyancing and Law of

Property Act, 1<S81, as these apply to rent-charges, as well as

to other rents.

(/) Booth V. Smith, 14 Q. B. D. 318, 54 L. J. Q. B. 119, 51 L. T. 742.



CHAPTER IV.

TITHE RENT-CHARGE, AND OTHER STATUTORY
CHARGES.

Various charges on land, chiefly of the nature of rent-charges, Similar to

are created by, or depend for their validity on, the provisions rent-charges.

of modern statutes. Of these charges, the tithe rent-charge is

an important instance.

Sect. I.

—

Tithe Eent-charge.

Definition.—Tithe rent-charge is an annual sum of money. Tithe rent-

payable by the owner of land in lieu of tithes, under the '^}T^^\

statutes for the commutation of tithes, and charged upon the

land.

Tithes.—Tithes, for which the tithe rent-charge has been Tithes at

substituted, consisted of the tenth part of the produce, animal common law.

and vegetable, of land ; as the tenth head of the young of

animals, the milk of cows every tenth day, the tenth sheaf of

corn, &c. Tithes of vegetable produce were called predial

tithes ; while those consisting of animal produce were termed
mixed tithes. And, by special custom, the right might
extend to the tenth part of the profits of men's labour, or
' personal tithes ' (a). Frequently, however, a composition
(usually a sum of money) called a modus, was rendered, by
custom or prescription, in lieu of tithes (b).

By the common law, tithes belonged exclusively to the Originally

parochial clergy and other spiritual corporations, constituting ecclesiastical

the Established Church of England
; being one of the sources P"""?" ^ "" ^'

from which their revenues were derived. Originally, the
rector (or parson) of the parish was in every case the actual
incumbent, and, as such, was alone entitled to the tithes

rendered by his parishioners. But in course of time, ecclesias-

tical benefices became, in many instances, annexed to monastic
corporations, who themselves filled the office of rector—which,

(a) 3 Cruise, t. 22, s. 1 ; 2 Bl. Comm. 24 ; Burton, §§ 1173, 1174.

(h) Burton, § 1188 ; 2 Bl. Coram. 24 et $eq.
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Grants from
Crown to

laymen.

Lay impro-

priators.

being spiritual bodies, they were capable of holding—and thus

became entitled to the tithes and other emoluments of the

benefice, while they deputed the actual discharge of the

rectorial duties to a priest, who acted as their deputy, or

vicar. The vicar usually received the small tithes (c) ; the

greater tithes being reserved to the monastery (d).

On the dissolution of the monasteries in the reign of King
Henry VIIL, statutes were passed vesting all their possessions

(including rectorial benefices and tithes) in the King, and con-

firming his grants of such possessions. Many of such gi-ants

were made to laymen, and have since continued to be held,

under the original grantees, as lay interests ; the persons

entitled thereto being thence called lay impropriators (c).

Tithe Act, Commutation of Tithes.—By the Tithe Act, 1836 (c. 71), as
'^"^^" amended by subsequent statutes (/), provision was made for

the commutation of the tithe of every parish into a rent-

charge, and for the apportionment of the rent-charge among
the different lands in each parish ; and a board of Tithe

Commissioners (now incorporated with the Board of Agri-

culture) {g) was appointed for the carrying out of the com-
mutation. The amount of the rent-charge, in each year, is

regulated by the average price of corn during the seven years
Extraordinary ending on the 25th December then next preceding (Ji). Hop

grounds, orchards, and market gardens were, under the Tithe

Acts, subject to an additional, or extraordinary, charge ; but
under the Extraordinary Tithe Acts, 188G (c. 54), and 1897
(c. 23), a rent-charge, at the rate of £4 per cent, per annum on
the capitalised value of this extraordinary charge, is payable in

substitution for it.

tithe rent

charge,

Similar to Lay Interests in Tithe Rent-charge.—Tithe rent-charge
estate m land.

^^^^ ^^^ tithes might, before the commutation) be held for lay

interests similar, in extent and modes of holding, to estates in

(c) Corn, hav, wood, and some other vegetable produce were great tithes
;

small tithes comprised some other vegetable produce, and all mixed and per-

sonal tithes ; Burton, § 1180.

(d) .3 Cruise, t. 22, s. 54 ; Burton, §§ 1205-1208 ; 1 Bl. Comm. 384.

(e) 27 Hen. 8, c. 28 ; 31 Hen. 8, c. 13 ; 3 Cruise, t. 22, ss. 62, 63.

(/) The Tithe Acts, 18.37 (c. 6!)), 1838 (c. 64), 18.39 (c. 62), 1840 (c. 15),

1842 (c. 54), 1846 (c. 73), 1847 (c. 104) ; the Inclosure Commissioners Act, 1851.

(c. 53) ; the Tithe Act, 1860 (c. 93) ; the Inclosure, &c., Expenses Act, 1868
(c. 89) ; the 'I'ithe Commutation, &c., Act, 1873 (c. 42); the Tithe Act, 1878
(c. 42); the Corn Returns Act, 1882 (c. 37), ss. 9, 10; the Tithe Act, 1891

(c. 8).

(r/) See fost, pt. 3. eh. 5.

(/() 'J'ithe Act, 1836 (c. 71), ss. 57, 67. The septennial average price is pub-
lished annually in the London Gazette: Corn Returns Act, 1882 (c. 37), ss. 9,

10.



TITHE RENT-CHARGE, AND OTHER STATUTORY CHARGES. 245

land of freehold tenure. It is not, however, subject to the

custom of gavelkind (i).

Where a person entitled to tithe rent-charge is also owner No mergt-r of

of the land in respect of which it is payable, the rent-charge jjv'^^^'f
^^

does not merge in the land, by virtue of the unity of""tln;st.

interest (j), but remains a separate interest ; and therefore it

will not pass on a grant of the land, unless expressly included

in the grant.

Creation and Transfer.—Every right to tithe rent-charge. Modes of.

as a lay interest, has its origin, as has been seen, in a grant

from the Crown. Interests in the right thus derived may,

i^enerally, be created and transferred in the same manner, and

to the same extent, as estates in land (k).—A lay interest

in tithes is 'land' within the Settled Land Acts, 1882 to

1890 (l).

Payment and Recovery.—Tithe rent-charge is payable How payable,

half-yearly ; and, like other rents, it is apportionable, under

the Apportionment Act, 1870 (c. 35) (p. 234), in respect of

time.

Under the Tithe Act, 1891 (c. 8), ss. 2, 4, arrears of tithe Remedies for

rent-charge, to the extent of two years' arrears, are recoverable recovery,

by order of the County Court of the district in which the land

is situate ; and such order is to be executed by an ofhcer of

the court, by distraint or execution, if the lands are occupied

by the owner thereof ; and in any other case, the order is to

be executed by the appointment of a receiver of the rents and

profits of the land. These are the only remedies for recovery

of arrears of tithe rent-charge (s. 2 (1)) (m); except that, by

the Extraordinary Tithe Eedemption Act, 1886 (c. 54), s. 4 (5),

arrears of the rent-charge by that Act substituted for the

extraordinary charge are recoverable by action.

Where land is in the occupation of a tenant under a lease, Payment of,

any tithe rent-charge which has first become payable since the j's
j*"/^ j*""'

,

passing of the Tithe Act, 1891 (c. 8), is, by that Act (s. 1), tenant
made payable by the landlord, notwithstanding any contract

between him and the occupier of such land ; and any contract,

made after the passing of the Act, for the payment of the tithe

rent-charge by the tenant is void. Where, however, such a

(/) Tithe Act, 1836 (c. 71), s. 71 ; 3 Cruise, t. 22, s. G7 ; Doe v. Bisho}) of

Llnndaff, 2 B. & P. N. R. 491.

(j) Tithe Act, 1836 (c. 71), s. 71 ; Chapman v. Gatcomhe, 2 Bing. N. C. 516.

(k) 3 Cruise, t. 22, s. 69.

(Z) Re EsdaUe, 54 L. T. 637.

(m) And see Tithe Act, 1836 (c. 71), s. 67; GrtfUnhnofe v. Dauhuz, 4 E. & B.

230; Bailey v. Badham, 30 Ch. D. 84, 54 L. J. Cb. 1007.
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contract has been made prior to the passing of the Act, the

tenant is liable, under the Act, to pay to the landlord such

sum as the latter has properly paid on account of the tithe

rent-charge.

Modes of. Determination.—A lay interest in tithe rent-charge may
determine, or be extinguished, in any of the following ways (n).

(i.) Expiration (i.) Where it is an interest in tail, or for life or years, its
()f period of duration is limited accordingly.

(ii.)' Mero-er. (i^-) ^^ pcrson entitled to tithe rent-charge in fee simple, or

fee tail, in possession, or who is tenant for life of tithe rent-

charge and of land subject thereto (both being settled to the

same uses), may, by deed under his hand and seal, with the

approval of the Board of Agriculture, cause the rent-charge to

merge in the land (o).

(iii.) Redemp- (iii.) Tithe rent-charge may be redeemed in certain cases.
^'""" Under the Tithe Act, 1878 (c. 42), it is to be redeemed where

the land is taken for certain public purposes ; and it may be
redeemed upon the application of the owner of the land, or

of tlie person entitled to the rent-charge, where it does not

exceed twenty shillings, or where the land has been divided

into numerous plots ; and upon the joint application of both

parties, where the rent-charge exceeds twenty shillings (p).

By the Extraordinary Tithe Eedemption Act, 1886 (c. 54), s. 5,

an extraordinary tithe rent-cbarge, or the charge substituted

for it by that Act, may be redeemed by payment of the capital

value of the charge.

Remission of By the Tithe Act, 1891 (c. 8), s. 8 (1), where the tithe rent-

charge for a period of twelve months exceeds two-thirds of the

annual value of the land in respect of which it is payable, the

County Court may order the remission of so much of a sum
claimed on account of the tithe rent-charge as is equal to the

excess.

Sect. II.

—

Other Statutory Charges.

The following are some instances of charges under this

head. Such charges arise, however, in various other cases {q).

(n) As to its extinguishment under Statutes of Limitations, see jm.ft, pt. 'S,

ch. 8, s. 1.

(o) Tithe Acts, 1836 (c. 71), s. 71, 1838 (c. 64), ss. 1, 2, 4, 1839 (c. C2), ss. 1-6.

(p) For the earlier provisions as to redemption, see the Tithe Acts, 1846
(c. 73), and 1860 (c. 93).

{q) For a list of these charges, see Elphinstone & Clark on Searches, ch. 9.

And see the Housing of the Working Classes Act, ISitO (c. 70), ss. 36, 37, as

to an owner's right to a charge on a d\velling-hou.se for works executed by
him thereon by order of a local authority, under the Act ; and the Private
Street Works Act, 1892 (c. 57), s. 17, as to the power of a limited owner of

property to charge it with money borrowed for payment of costs of works
done thereon under the Act.

tithe rent-

charice
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Charges under Improvement of Land Acts, 1864 and Money raised

1899.—A churge under these Acts for money raised or ad- f'^r improve-

vanced by u tenant for life for effecting improvements (p. oG),
JJ^''"^'*

'*='^"''*^'^

resembles a rent-charge, and is recoverable by means of the

remedies given by the Conveyancing and Law of Property Act,

1881 (c. 41), s. 44, for recovery of rent-charges, and not other-

wise. It has priority over mortgages and incumbrances affect-

ing the land, with certain exceptions. It is personal estate,

and is assignable (Act of 18G4 (c. 114), ss. 59-65 ; Act of 1899

(c. 46), s. 3).

Charges under Copyhold Act.—A rent-charge created Compensation

under the Copyhold Act, 1894 (c. 4G), by way of compensation
J°,i,^ement,&c,

for enfranchisement of copyhold land (pp. 26, 27), is recoverable secured by.

by the remedies given by the Conveyancing and Law of Property

Act, 1881, for the recovery of rent-charges generally (p. 239),

and has priority over other incumbrances, except tithe rent-

charge, &c. It is redeemable by the owner of the land, under

conditions specified in the Act (ss. 27-31). The Act also

authorises charges of the enfranchised land with compensation

money or expenses paid for enfranchisement, and charges of

the manor, or lands, &c., held therewith, with the lord's ex-

penses. Such charges are to be made by way of mortgage, or

by certificate of charge under the Act (ss. 30-41 ; see pt, 3,ch. 5).

Charges under the Agricultural Holdings (England) Acts, Costs of

1883 and 1900.—Under these Acts, a landlord may be entitled improvements

to a charge upon the land, in respect of improvements effected
^^^"'"^

>•

thereon (p. 76). The amount secured by such charge is repay-

able, with such interest, and by such instalments, and the

charge is to be given effect to in such manner, as the Board

of Agriculture, by the order of which the charge is created,

thinks fit (Act of 1883, c. 61, ss. 29-32 ; Act of 1900, c. 50,

s. 3 ; see pt. 3, ch. 5).

Charges for Redeemed Land-tax.—Under the Finance Redemption

Act, 189G (c. 28), ss. 32, ;'.;;, an owner of land who redeems the money secured

land-tax charged thereon, by payment of a capital sum, accord-
^

'

ing to the provisions of the Act, may have a charge upon the

land for that sum, with interest equal to the amount of the

land-tax redeemed; and such charge, if duly registered, will

have priority over all other charges and incumbrances on the

land (pt. 3, ch. 5).

Charges for Estate Duty.—A person, having a limited "Where

interest in any property, who pays the estate duty under the -'^l^"^^'®^-

Finance Act, 1894 (c. 30), in respect thereof, is entitled to the

like charge on the property as if it had been mortgaged to him

for the amount of the duty (s. 9 (6) ; see p. 221, pt. 3, ch. 5).
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Under Land Registration of Land Charges.—By the Land Charges Ee-
Char-t^sRe- gistnitiou aiid iSearchcs Act, 1888 (c. 51, ss. 10, 12, 13), it is
gistration and ®

• j j i i i , ^ ^ ^
' /'

Searches Act, provideu that a land charge created alter the commencement
i«8s. of the Act (1st January 1889) shall be void as against a pur-

chaser for value (?•) of the land charged therewith, unless and
until such land charge is registered in a register of land charges

established by the Act, and kept at the Office of Land Registry ;

and that, after the expiration of one year from the first assignment
'inter vivos after the commencement of the Act, of a land charge
created before that time, it shall not be recoverable as against

a purchaser for value of the land charged therewith, unless it

is registered as above mentioned. A land charge, as defined in

the Act, is money charged, otherwise than by deed, upon land,

under any statute, for securing to a person money spent, or

costs, &c., incurred, by him under such statute, or advances by
him for repayment of moneys spent, or costs, &c., incurred, by
another person under authority of a statute, and a charge
under the Land Drainage Act, 18G1, or under s. 29 of the

Agricultural Holdings (England) Act, 1883 ; but not a rate

or scot (s. 4).—A charge on land which is not created on
application for that purpose by a person entitled thereto, but
is imposed by statute irrespective of the wish of any owner of

the premises charged, f;.^., a charge under an act of parliament
for expenses incurred by a local authority, is not a land charge
within the Act (s).

(r) As to the meaning of purchaser for value in this Act, see ante, p. 217.

(s) R. V. Vice-Re<jistrar of Land Re'jistry, 24 Q. B. D. 178, 59 L. J. Q. B. 113.



CHAPTER V.

EIGHTS OF COMMON AND OTHER PROFITS A PRENDRE.

Definition.—Common, or right of common, is the name given Right of

to the right that a person may have of taking some part of the common,

natural produce or substance of another's land, or of taking

game thereon, or of fishing in another's waters, in common with

the owner of the land or waters, or in common with him and

other persons (a). It belongs to the class of rights of taking

natural produce or profits from the lands of others, which are Profits a

k r2. \ 7 Prendre.nown as profits a prendre.

Varieties of Common.—Rights of common comprise— rjitftrent

common of pasture, the right of feeding beasts on another's '"' ^'

land (the most usual of these rights) ; common of turbary, the

right of cutting turf on another's land ; common of estovers,

the right of cutting wood on another's land, for domestic and
agricultural purposes; common of piscary, the right of fishing

in another's waters ; common of faldage, the right of folding

sheep on another's land ; to which may be added the digging

for coals or other minerals, gravel, sand, &c., in another's land,

when not accompanied by any right of ownership in the land

itself; and the right of preserving, taking, and destroying game
on another's land (?>).

A right of common over land may exist either as an append- Annexed to

age to the ownership of other land, or as a merely personal o^^'"P'""'hip "f

right ; that is, independently of the ownership or any land, gross.

A right of common annexed to the ownership of land is called

either common appendant, or common appurtenant, according

to the mode in which the right arises or is acquired. A merely

personal right of common is called common in gross.

Creation

—

Common Appendant.—Rights of common of one iNlodes of.

description only, namely, common of pasture, may be annexed

by law to the ownership of land, independently of any act of

a person or special manorial custom to which the acquisition

(a) Co. Litt. 122 a ; 2 Rolle, Abr. 267 ; 2 Bl. Comm. 32 ; Burton, § 1132.

[h) Co. Litt. 122 a ; 2 Bl. Comm. ?A; Burton, §§ 1156, 1157.
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Common
appendant.

Common
appurtenant.

(irant.

Prescription.

Custom.

Manorial
tenants.

Common p^ir

cauxc de

viciruujc.

Common of

shack.

of the right may be referred. It is to rights of common thus

annexed to land that the term appendant is applied (c). The
tenants of manorial freeholds, -i.^., lands of freehold tenure held

of a lord of a manor, have, as appendant to their lands, the

right of pasturing on the wastes of the manor such of their

cattle as are necessary for the ploughing or manuring of their

lands, viz., horses, kine, and sheep—which are hence called

commonable beasts (^). This right, therefore, is appendant only

to arable land ; though it may be claimed, by usage, in respect

of land partly built upon or converted into pasture—it being

presumed, in such case, tliat all the land was originally

arable {().

CoDimon Appurtenant.—In order that a right of common
may be appurtenant to land, it must be beneficial to, and con-

nected with the enjoyment of, that land (/). Such a right

may be acquired either by express grant, or by prescription,

or, in certain cases, by local custom.

A right of common over land may be granted for an interest

similar in duration to an estate in fee simple or any less

estate ; and where the grant is made to the owner of land in

such terms as to show that the right is to be enjoyed by the

owners and occupiers for the time being of such land, it will

be appurtenant thereto, if it fulfils the condition of appurten-

ancy above mentioned.

Prescription, or acquisition by long usage, is considered

hereafter, in treating of the transfer of rights of property (pt.

:;, ch. 8, s. 2).

Eights of common may be appurtenant to copyhold lands

by special custom, so as to be enjoyed by all the copyhold
tenants within the manor {g). So, the freehold tenants of

two adjoining manors may, by immemorial usage, have the

right of letting their cattle range over the wastes of both

manors. This is called common p^tr cause de vicinage, ' by
reason of vicinage.' It is limited, as regards the tenants of

each manor, to the number of cattle their own waste will

maintain ; and it may be put an end to by the inclosure

of either waste {h). Another right, resembling the last, but

(c) Elton, Commons, 14, 21, 22.

(rf) Co. Litt. 122 a; 2 Bl. Comm. 33 ; Burton, § 1133; Tyrriwjham's Case,

]{ep. pt. 4, 36 a, L. C. R. P. 700 ; Benmtt v. Reeve, Willes 227.'

{() Roll. Abr. 397, E. 28, 29; Tyrrinfiham's Case, xvpra ; Bacon, Abr.,

Commons.

(/) Co. Litt. 121 b, 122 a; liruhy v. Stephens, 12 C. B. N. S. 91 ; Ack-rm/d v.

fkaith, 10 C. B. 164.

(//) Elton, Commons, 7, &c.

(h) 2 Bl. C'omm. 33; Elton, Commons, 70; Williams on Commons, 1.S3;

Jones V. Jiohin, 10 Q. B. 581 ; Comminxioners of Scurrs v. Olas.ie, L. R. 19 Eq.

134, 44 L. J. Cb. 129, 31 L. T. 495.
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sometimes distinguished as common of shack, is the right,

which exists in some places, of the different owners of plots

of arable land lying together and forming one field, to put

their cattle, after harvest, to feed promiscuously in that field.

It is limited, as regards each owner, to the number of cattle

his own plot would support (/).

With the exception of rights of common enjoyed by the No common

tenants of a manor, as above, and such rights as common of by custom m
., n ^ 1-11 -ir-', other cases.

shack, a right of common cannot be claimed by an mdennite

number of persons not incorporated, as the inhabitants of a

parish, by virtue of a local custom ; unless the right has been

conferred upon them by grant from the Crown (which implies

incorporation for the purposes of the grant), or by act of

parliament; for, in general, such a custom would be unreason-

able, as tending to the destruction of that which is iis subject-

matter, and is therefore void (/).

Common of pasture appurtenant may be claimed in respect Extent of

of any land, whether arable or not (/.."), and may extend to common of

beasts that are not strictly commonable, as swine, goats, and appurtenant,

geese (/). It is restricted by law, however (in the absence of

any usage or grant to the contrary), to cattle levant and
couchant on the land to which the common is annexed ; that

is, to such number as the land can maintain by its produce

through the winter or season in which they are excluded from

the benefit of the common. An unlimited right of common
(called common sans nomhre, or 'without stint') cannot be

claimed as appurtenant to land—unless, perhaps, by express

grant {in).

Common in Gross.—A right of common of any description Grant or

may be acquired as common in gross, either by express grant prescription.

(siqj. p. 250), or by prescription at common law (pt. o, ch. 8,

s. 2) (n).—A grant of land with a reservation of a ^^rojit a

prendre is construed as a re-grant of the profit by the grantee

of the land; and such a reservation may be made in favour

either of the grantor, or of some other person {nn).

(i) Elton, Commons, 30 ; Williams on Commons, 68 ; Sir Miles Corhcfs Case,

Rep. pt. 7, 5 a ; Cheeseman v. Hardhnm, 1 B. & Aid. 706.

(j) Gateu-ard's Case, Rep. pt. 6, 59 b ; Baylis v. Tyssen Amhurst, 6 Ch. D.

500, 46 L. J. Ch. 718, 37 L. T. 493; WilUnciale v. Maitland, L. R. 3 Eq. 103, 3(;

L. J. Ch. G4, 15 W. R. 83 ; Chilton v. Corj,oration of London, 7 Ch. D. 735, 47

L. J. Ch. 433, 38 L. T. 498 ; Lord Rivers v. Adams, 3 Ex. D. 361. 48 L. J. Ex.

47, 39 L. 'V. 39 ; Tilbury v. Siha, 45 Ch. D. 98, 63 L. T. 141 ; Mayor of Saltash

V. Goodman, 7 App. Cas. 633. 43 L. T. 464.

(Jt) Sachevcrill v. Porter, Cro. Car. 482.

(I) Co. Litt. 122 a ; Burton, § 1135.

(m) Burton, §g 1135-1139 ; Scholes v. Uarfjreaves, 5 T. R. 46 ; Benmn v. Chester,

s T. R. 396.

(«) Elton, Commons, 15, 77 ; Williams on Commons, 184.

(nn) WirkhaiH v. I/awker, 7 M. & W. 63; Dukr of Sutherland v. Heathcote,

.1892, 1 Ch. 475, 61 L. J. Ch. 248, 66 L. T. 210.
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Extent of.

Lord's and
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rights to

wastes.

Modes of.

' General
wiirds' in

ooiiveyances.

Use and EiTJoyment.—A person entitled to a right of com-

mon has all such incidental rights of entry upon, and use of, the

land as are necessary for the enjoyment of the right ; and he may
remove fences or other obstructions, which prevent such enjoy-

ment (o). But he may not meddle with the soil, where (as in

common of pasture) he has no interest in it; and therefore,

unless authorised by custom, he may not make a ditch on the

land to let off the water, or destroy or drive off rabbits, or fill

up their burrows (p).
Since the wastes of a manor belong to the lord of the manor,

subject to the commoners' rights, the lord may, in general,

do any acts of ownership thereon, not destructive of those

rights (q).

Alienation.—On an alienation of land, whether inter vivos

or by will, all commons appendant or appurtenant to it will

pass with it, although they be not referred to in the instrument

of transfer, either expressly or in general terms—that is, as

appurtenances to the land (?•). On an alienation of part of

the land, such rights of common may be apportioned between

the different parts (.s) ; but they will not pass with the part

alienated, unless expressly granted (t). Common appendant

cannot be alienated separately from the land to which it is

annexed ; nor can common appurtenant, unless it be common
of pasture for a fixed number of beasts. But rights of com-

mon in gross are in all cases alienable, to the same extent as

estates in land (n).—Rights of common in gross are 'land' within

the Settled Land Acts, 1882 to 1890 (Act of 1882, s. 2 (10)) (v).

Formerly, on an alienation inter vivos of land, the descrip-

tion of the land in the instrument of conveyance was usually

followed by 'general words'; these being a comprehensive

enumeration of the various rights that were, or might be,

annexed to, or enjoyed with, the ownership of the land. These

words were introduced chiefly with the object of transferring

such rights or advantages as were, in fact, enjoyed with the

(o) Arlett V. Ellis, 7 B. & C. 346 ; 3 Cruise, t. 23, s. 58.

( p) 3 Cruise, t. 23, ss. 54, 55 ; and see Ground Game Act, 1880 (c. 47), s. 1

(2).

(q) 3 C^ruise, t. 23, s. 47 ; Laaccllen v. Onxlow, 2 Q. B. D. 433, 46 L. J. Q. B.

333, 36 L. T. 459 ; JMl v. J3yron, 4 Ch. D. 667, 46 L. J. Ch. 297, 36 L. T. 367 ;

Jiohertxtm v. llartopp, 43 Ch. D. 484, 5'J L. J. Ch. 553, 62 L. T. 585.

(r) 2 Roll. Abr. 60.

(.1) Tyrrhv/ham'ii Cane, Rep. pt. 4. 36, L. C. R. P. 700 ; Wild's Case, Rep. pt.

8, 78 b ; Williams on Commons, 183,

(t) Bariwj V. Ahimjdan, 1892, 2 Ch. 374, 67 L. T. 6.

(u) See Cooke on Inclosures, 54 ; Elton, Commons, 128.

(v) Be Rivett-Carnacs WUl, 30 Ch. D. 136, 54 L. J. Ch. 1074, 53 L. T. 81 ;
lir

Earl of Aylesford's Settled Estates, 32 Ch. D. 162, 55 L. J. Ch. 523, 54 L. T. 414.
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land, in the character of rights of common or other accessory

rights, but whicli were not, strictly, appendant or appurtenant

to the land, and therefore would not pass with it unless ex-

pressly transferred (i^). 'I'hus, if land were expressed to be

granted together with the rights of common ' used or enjoyed

'

with the land, these words would revive, and pass to the

grantee, a right of common that had been extinguished by

unity of ownership of the land granted with the land oyer

which the right of common had existed (mfra)—a right which

would not have passed by a mere grant of the land, or of the

land with its appurtenances (r).

By the Conveyancing and Law of Property Act, 1881 (c. 41), Conveynncing

s. 6, however, a conveyance of land, buildings, or a manor,
ffjj^^l^^l

^'^

made since the 31st of December 1881, is deemed to include, ^^'d,.

and operates to convey, the various rights usually comprised in

the general words, so far as a contrary intention is not ex-

pressed in the conveyance, and subject to its terms (?/). The

general words, therefore, are not now usually inserted in such

conveyances.

Determination.—Eights of common may be determined or Modes of.

extinguished in the following different ways {z).

(i.) A right of common, granted for an interest of limited (i) Expiration

duration, expires on the completion of the period of its dura-
J]|jJ!^^7"n.

"^

tion, according to the rules applicable, in this respect, to an

estate of corresponding extent in land.

(ii.) Unity of ownership of land to which a right of common ("•) Unity of

is annexed, with the land subject to the right, extinguishes
"^"^''^ 'P'

the right
;
provided the estates in both lands are equal in ex-

tent, and the unity of ownership occurs through purchase or

other act of a party, and not by operation of law merely. But

if a tenant of a manor purchases a part only of land over which

he has common appendant, his right over the rest will continue
;

though, on a purchase of a part of land subject to common
appurtenant, or in gross, the right is entirely extinguished (a).

(iii.) A right of common may be released to the owner of (i"-) Release,

the land subject to the right; and a release of part of the land

operates as a release of the whole (h).

(iv.) Customary rights of common, annexed to land of copy- (iv.) Enfran-

(w) See authorities referred to, post, p. 263, note (t).

{x) Elton, Commons, 125, 126 ; Bradahaw v. Eyre, Cro. Eliz. 570 ; Clements v.

Lambert, 1 Taunt. 205 ; Re Peck and School Board for L&tidon, 1893, 2 Cb. 315,

()2 L. J. Ch. 598, G8 L. T. 847.

{y) See further hereon, post, p. 263.

(z) See as to escheat, post, pt. 3, cb. 11.

(a) Tyrriiuihants Case, supra; Elton, CommoDS, 120, 123, 127; Burton,

§ 1142.

{b) Elton, Commons, 129 ; Burton, § 1142.

cbiseinent.
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(v.) Disuse.

(vi.) Encroach
meat.

hold tenure, are lost by enfranchisement, at common law, of

the copyhold; though not by enfranchisement under the

Copyhold Acts (p. 27). Such rights, when annexed to manorial

freeholds, are not extinguished by release of the seignory to

the freeholder {<).

(v.) Disuse of a right of common, showing an intention to

abandon the right—as where land, to which common of pasture

is appendant or appurtenant, is converted into building ground

and covered with houses—will e.xtinguish the right. But a

merely temporary disuse will not have this ellect(^/).

(vi.) A right of common over part of the waste land of a

manor may be lost through an encroachment on that part of

the waste ; for where a person has taken possession of the

waste without title to it, and has acquired a title to it under

the Statutes of Limitations against the lord of the manor, as

enclosed land, it seems that rights of common over it are

extinguished {c). And encroachments made by a lessee of land

are presumed, if they adjoin the land, to be made for the

benefit of his landlord (/).

(vii.) An inclosure, legally made, of land subject to any

right of common, extinguishes the right, as regards the land

inclosed. An inclosure may be made by agreement between

the owner of land and all persons having rights of common
over it ; or under statutory powers.

By the Statute of Merton, 1265 (c. 4), and subsequent
.'ipi.rovement. g^atutcs (g), the lord of a manor, or other owner of the waste

land of a manor, is enabled to ' approve,' i.e., inclose, such part

of the waste as he thinks fit, as against persons having rights

of common of pasture appendant or appurtenant (though not

as against persons having common of pasture in gross) over the

waste
;
provided he leave sufficient for the due exercise of their

rights of common. By the Law of Commons Amendment Act,

1893 (c. 57), however, the consent of the Board of Agriculture

to an approvement or inclosure under the preceding statutes

is required.

Inclosure Under the Inclosure Act, 1845 (c. 118), and subsequent
Acts.

(vii.) In
closure.

Inclosure by

(c) Baring v. Abiw/dun, sup. note {t).

(d) Moore v. Rawaon, 3 B. & C. 332 ; Elton, Commons, 1.^0-137, 144 et seq. ;

cf. Carr v. Lambert, L. R. 1 Ex. 168, 35 L. J. Ex. 121, 14 L. T. 255; Warrwk.

V. Queen's College, Oxford, L. K. 6 Ch. App. 716, 25 L. 'J'. 254, 19 W. R. 1098.

(e) Creach v. Wilmot, 2 Taunt, 160 n. ; Woolrych, Commons, 390; Elton,

Commons, 168 ; and see the Inclosure Act, 1845 (c. 118), ss. 50-52.

(/) Doe d. Lewis v. Jieen, 6 Car. & P. 610; Doe d. Dunraven v. WiUkima, 7

Car. & P. 332 ; Earl of Lisburne v. Davies, L. R. 1 C. P. 259, 35 L. J. C. P. 193,

13 L. T. 795.

{g) 13 Edw. 1, c. 46 ; 3 & 4 Edw. 6, c. 3 ; the Commons Act, 1876 (c. 56),

s. 31.
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Statutes (A), the Board of Agriculture may, on the application

of one-third in value of the persons interested, hold a local

inquiry into the expediency of inclosing any land subject to

rights of coumion ; and, with the consent of two-thirds in value

of the persons interested, and of the lord of the manor (if the

land be waste of a manor), may make an inclosure order allot-

ting the land among the parties entitled, and report to Par-

liament on the matter; and thereupon an Act may be passed

authorising the inclosure, which is then made, accordingly,

under the superintendence of the Board (/).

Lands allotted under Inclosure Acts become subject to the Title and

same title and tenure as the lands in respect of which the ^enu^^e on..-

allotment is made (j^) ; but with the consent of the party '' °
^

entitled and the lord of the manor, land allotted in respect of

copyhold land may be declared to be of freehold tenure {k).

Provision has also been made, by modern statutes, for the Inclosure of

inclosure of lands held in common fields, whereby each of the common faelds.

owners may acquire a portion of the land in severalty, freed

from all rights of common of the other owners (/).

Other Profits a Prendre.—A right to take natural pro- Their nature,

duce or proGts of another's land, exclusive of the owner of
Acquired,

the land, and therefore not as a right of common, may be

acquired by grant (p. 250), or by prescription at common law

(pt. 3, ch. 8, s. 2), as a right in gross, though not, it seems, as a

right appurtenant to other land (in) ; and it may be the subject

of an interest similar in duration to an estate in fee simple or

any less estate, and transferable accordingly {n). Instances Instances.

of such profits are—the exclusive right of searching for and

taking minerals, gravel, sand, &c., in another's land, apart from

(A) The Inclosure Acts, 1846 (c. 70), 1847 (c. Ill), 1848 (c. 99), 1849 (c. 8:^).

1851 (c. 53), 1852 (c. 79), 1854 (c. 97), 1857 (c. 31), 1859 (c. 43), 1868 (c. 89),

1876 (c. 56). The last-mentioned Act also contains special provisions as to

suburban commons, i.e., such as are within six miles of towns having not less

than six thousand inhabitants. The foregoing Acts do not apply to Metro-
politan commons, i.e., such as are situate within the Metropolitan Police

District, which are subject to special regulations under the Metropolitan

Commons Act, 1866 (c. 122), and subsequent Acts.

(t) See Cooke on Inclosures, 83-89.

(j) Sug., V. & P. 372.

{k) The Inclosure Act, 1847 (c. Ill), s. 6.

(I) The Common Fields Exchange Act, 1834 (c. 30) ; the Inclosure Acts,

1836 (c. 11.^), 1840 (c. 31), 1845 (c. 118). 1846 (c. 70), 1847 (c. Ill), 1848 (c. 99),

1849 (c. 83), 1852 (c. 79), 1854 (c. 97), 1857 (c. 31).

(m) Co. Litt. 122 a ; Clayton v. Corby, 5 Q. B. 415, Welcmie v. Upton, 6 M. &
W. 536 ; Bailey v. Stephens, 12 C. B. N. S. at pp. 109, 111.

(n) Mugkctt V. Hill, 5 Bing. N. C. 694 ; Welconie v. Upton, sup. ; and see

Wivkhavi v. Hawker, 7 M. & W. 63.
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any interest in the minerals, il'c, before the taking (o)
; the right

of taking all trees or underwood growing on another's land,

apart from any interest in the soil (])) ; the exclusive pasture

over, or vesture or herbage of, another's land (q); the exclusive

right of taking game on another's land (r) ; a ' several fishery,'

that is, the exclusive right of fishing in another's waters (s).

(o) Muskttt V. IIiU, sup.

(p) Barrington^s Case, Rep. pt. 8, 136 b; Liford's Case, Rep. pt. 11, 46 b.

(7) Co. Litt. 4 b, 122 a ; Welcome v. Upton, sup.

(r) Bird v. Hi'f/inson, 6 A. & E. 824; Ewart v. Graham, 7 H. L. C. 331
;

//ooper V. CYark, L. R. 2 Q. 15. 200, 36 L. J. Q. B. 79.

(s) Co. Litt. 4 b, 122 a ; Malcanison v. O'Dea. 10 H. L. Cas. 593, 610 ; Fitz(jerald

V. Firlank, 1897, 2 Cii. 96, 66 L. J. Ch. 529, 7ti L. T. 584.



CHATTEE VI.

EASEMENTS

Definition.—An easement may be defined as aright of property Easement

enjoyed by a person as accessory to the ownership of land, and defined.

for its convenience, in or over the land of another person, by

reason whereof the latter is bound to permit some definite use

of his land (not involving a participation in the soil or its

produce), or to refrain from some particular use of it (a).

Easements resemble rights of common appendant and Servitudes

appurtenant, in that they are annexed to the ownership of "iciude ease-

land for its benefit. They are, therefore, sometimes classed

with such rights of common, under the name of servitudes
;

a term borrowed from the Eoman law, in which both kinds of

rights formed a single class of rights of property (h). In

general, however, easements are regarded, in English law, as a

class of rights distinct from rights of common ; the chief

ground of distinction being, that the former are not, as the

latter are, rights of participation in the soil or produce of land.

Instances.—Easements include the following rights : Instances of

rights of way (whether footpaths, bridle ways, or carriage casements,

roads) over the lands of others ; a right to use water flowing

in a defined channel through or from another's land, or to

obstruct the flow of such water, or to pollute it ; a right to

draw water from a well on another's land ; a right to discharge

a stream of water, or drainage, through land, or to discharge

rain water upon land, from a spout or projecting eaves ; a

right to prevent the obstruction of access of light to a building,

by erections on neighbouring land ; a right to support for

buildings, by neighbouring soil or buildings ; a right to

attach a sign-board to another's house ; a right to carry on an

offensive trade. The foregoing are the principal instances of

easements ; though others are recognised by law (e). Rights

(a) Cf. Goddard, 2.

(b) Gale, 1 ; lust. Just. ii. 3.

(c) See Gale, 19-22, where a list of the chief easements will be found
;

Dalton V. Arujus, t) App. Gas. 740, 50 L. J. Q. B. 689, 44 L. T, 844 ; Lemaitre v.

Davis, 19 Ch. D. 281, 51 L. J. Ch. 173, 4(5 L. T. 407 ; Moody v. Stajghs, 12 Ch.

D. 261, 48 L. J. Ch. (539, 41 L. T. 25 ; Simpson v. Mayor of Godmanchester, 1897

A. C. 696.

B
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Not annexed
to ownership
of land.

Tiicence.

May be

annexed to

ownership of

land.

of this class, however, are limited and definite in extent. A
right that is not of the last description, and which therefore

must impose an unreasonable burden on the land over which

it is claimed—as a right to prevent the owner of land from

erecting buildings that will obstruct a prospect (/), or hinder

the access of light to open gr'ound (y)—cannot be acquired as an

easement (//). Upon the same principle, the free and uninter-

rupted passage of air from adjacent land cannot be claimed as

an easement ; although it be required for a particular purpose,

as the working of a windmill, or the service of the chimneys

of a building (?'). But the passage of air through a defined

channel, as a shaft for ventilating a cellar, may be the subject

of an easement (j).

Rights resembling- Easements distinguished.

—

Easements

ill tlross.—These are rights similar in extent to easements, but

not enjoyed as accessory to the ownership of land. An ease-

ment in gross, moreover, is not a right of property in the land

in or over which it is enjoyed. The right exists merely as the

result of a licence, or permission, to do on a person's land an

act that, without such authority, would be a trespass—as a

licence given to a person to use a path over another's land

;

and it differs from an easement in that it is not alienable,

and may be determined at any time, by revocation of the

licence {k). A grant of a profit a premJre, however, imports a

licence to enter upon the land on which the profit is to be

taken ; and this licence cannot be revoked, so as to defeat the

grant (/).

nights under Restrictive Covcnrmts.—As has been seen, a

restriction on the use of land may be created by a restrictive

covenant entered into by its owner ; and such a restriction

may be imposed for the benefit of land belonging to the

covenantee (pp. 40, 41). Such a covenant, in a lease for years,

may run with the land both at law and in equity (p. 82); but

when it is contained in a conveyance of the freehold, the

(/) Aldrcd's Case, Rep. pt. 9, 58 a ; Atto-rney-Gincral v. Dowjldy, 2 Ves. Sen.

453.

(g) Potts V. Smith, L. R. 6 Eq. 311, 38 L. J. Ch. 58.

(h) Kcppell V. Bailey, 2 My. & K. 517, 535 ; Ackroijd v. Smith, 10 C. B. 104

;

Hill V. Tupper, 2 H. & C. 121 ; Goddaid, 28-30.

(i) Wchh V. Bird, 10 C. B. N. S. 2G8 ; Bnjant v. Lrfvirr, 4 C. P. D. 172, 48

L. J. C. P. 380, 40 L. T. 579 ; Harria v. Be Pinna, 33 Ch. D. 238, 5(i L. J. Ch,

344; see Chantey v. Ackland, 18<t5, 2 Ch. 389, (54 L. J. Q. B. 523, 72 L. T. 845.

(/) Hall V. Lichfield Brewery Co,, 49 L. J. Ch. ()55 ; Bnan v. 0'7-e;/ory, 25 Q.

B. b. 481, 59 L. J. Q. B. 574.

(k) Wood V, Leadbitter, 13 M. & W. 838; Ackroyd v. Smith, 10 C. B. 164;

Thorpe v. Brumfit, L. R. 8 Ch. (i50.

{I) Wood V. Leadbitter, nup.
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burden imposed by the covenant differs from an easement, in

that the right to enforce the covenant is not a right aflecting

the ownership of the covenantor's land at law, as well as in

equity, and whether the owner of the land has notice of it or

not, but is merely an equitable right, enforceable against the

covenantor and subsequent owners of the land, who acquire it

with notice of the right, or by voluntary conveyance. More-
over, restrictions which, on account of their extent, would not

be valid as easements, may be created by covenant (??i).

Incidents of Oionership.—Kights to which the owner of Existbyvirtue

land is entitled, merely by virtue of, and as incident to, his of ownership,

ownership, as against the owner or owners of neighbouring

land, are to be distinguished from easements. Such rights

—which, as opposed to easements, are sometimes called

natural rights of property—arise from the duty, to which

all persons are subject, of abstaining, in the exercise of their

rights, from interference with the rights of others. The " '

right to the support of the surface of land, by adjacent or

subjacent land belonging to a different owner; and the right

of the owner of land, through which a stream flows in a

natural course, to use the water in any way—provided he does

not prejudicially affect the similar rights of other riparian

owners—are instances of such rights of property (w).

Public Ryjlits.—Easements are rights enjoyed by particular Easements

persons, and, as such, are to be distinguished from public distingmsheJ

rights of a similar kind; as the right of the public generally

to use highways (whether carriage roads or footways), navi-

gable rivers, &c. ; or the right of the inhabitants of a certain

parish to use, by virtue of custom, a footpath over a particular

field (o).

Meanings of Terms.—Lands, as the subjects of an ease- Dominant and

ment, are commonly termed the dominant tenement, and the

servient tenement. The dominant tenement is the land to the

ownership of which the easement is annexed ; and the servient

tenement is the land on which the burden of the easement is

imposed.

An easement is said to be affirmative, when it entitles the Easements-

owner of the dominant tenement to do some act upon the affirmative, oi

f. ^ n Ti. • negative
,

servient tenement ; as in the case of a right oi way. it is

called negative, when it merely imposes on the owner of the

(m) See per Mellish, L. J., in Leech v. Schweder, L. R. 9 Ch. App. 463,

474-475, 43 L. J. Cb. 487, 22 W. R. 633; Bri/,i7it v. Lcfever, 4 C. P. D. at

p. 177.

{«) See Goddard, 3.

(o) Goddard, 10-12, 24 ; Bourlr v. Davh, 44 Ch. D. 110, 62 L. T. 34, 38 W. R.

167.

servient

tenements.
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servient tenement the duty of abstaining from using it in a

particular manner ; as, not to obstruct the access of light to

the dominant tenement. Again, an easement, the enjoyment

of which continues independently of the act of any person

—

as a right to light—is said to be continuous ; while if it can

only be enjoyed through, and by means of, the act of a person

—as a right of way—it is called discontinuous. And an ease-

rppareut. mcnt is Said to be apparent, where there are external signs of

its existence—as a right to light for a window ; and non-

apparent, where there are no such external signs—as a right

to discharge water through an underground drain (p).

Continuous,

or discon-

tinuous ;

Apparent, or

noa

Modes of. Creation.—Easements are created—(i.) by express grant

;

or (ii.) by implied grant; or (iii.) by prescription.

How made. (i.) Express Crrant.—An easement may be granted either

inter vivos or by will ; and for an interest similar, as to its

duration, to any of the several estates in land. The grant

must be so expressed as to annex the right to the ownership

of the dominant tenement ; as, otherwise, it may be construed

as a licence merely (g).

Reservation of If, in an instrument by which an estate in land is con-
easement veyed inter vivos, an easement is expressed to be reserved to

the grantor of the land, this reservation operates as a grant

of a newly created easement by the grantee of the land to

the grantor (r).

taking effect

as grant.

(ii.) Implied G'rant.—On the alienation of an estate in land,

a grant is implied, in certain cases, of one or more easements

over other land of the grantor, as accessory to the land that is

the subject of the alienation.

On severance Thus. whcrc the owucr of a tenement severs it, by dis-

of a tenement, posing of part of it—as, by the grant of one of two adjoining

houses, or of a portion of a single plot of land, or of a house

built on part of a plot of land— the grant of the disposed of

part of the tenement is accompanied by an implied grant of

such continuous and apparent easements, over the part of the

tenement retained by the grantor, as are necessary for the en-

joyment of the part disposed of, and have, in fact, been used

for that purpose by the grantor, as if they were actual ease-

ments. A person, of course, cannot have an easement over his

(;)) Gale, 21.

[q] Goddard, 123. See judgment in Wood v. Leadbitter, 13 M. & W. at p.

845.

(r) Goddard, 14(). See Duke of Sutherland v. lli-athcotc, ante, p. 251, note
(im) ; Rymer v. Mcllroy, 1897, 1 Oh. 528, 66 L. J. Ch. 336, 76 L. T. 115.
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own land (s) ;
nevertheless, he may so use one part of his land,

that an advantage similar to an easement is, in fact, enjoyed as

incident to another part of it ; and such advantage may pass

by implied grant, as an easement, according to the above rule.

Thus, if A.,"being the owner of a house the windows of which

overlook adjoining ground, and being also owner of that ground,

grants the house alone to B., without expressly reserving the

right to obstruct the access of light to the house, he impliedly

grants to B. an easement of access of light to the windows of

the house, over the ground—this being a continuous and

apparent easement, and a benefit previously enjoyed, and

necessary for the use of the house. Consequently, neither

A., nor any person claiming under him (whether as purchaser

of the ground or otherwise), can so build on the ground as to

obstruct the access of light to B.'s windows (t). And the same

rule applies, where the owner of a house and adjoining land

grants the house to one purchaser, and the land to another

purchaser, at the same time; that is, the purchaser of the

land cannot so build as to obstruct the access of light to the

house (u). On the same principle, a grant has been implied of

support for buildings on land granted for building purposes, by

the grantor's adjoining land (v) ; to the continued enjoyment by

the grantee of land, of a flow of water in an artificial water-

course, from adjoining land of the grantor's (w) ; to the use by

the grantee of land, of a way over the grantor's adjoining

land (x).

Again, on a grant of land, a grant is implied of any ease- Easement of

ment, over other land of the grantor, that is strictly necessary necessity.

for the enjoyment of the land granted, as accessory thereto.

Thus, in the case of a grant of a piece of land, access to which

can be obtained only by passing over other land of the grantor,

a grant is implied of a right of way over the grantor's land to

the land granted, as accessory to the ownership of the latter (y) ;

(s) A rule expressed in the Roman law by the maxim ' nulli res sua servit '

:

Dig. viii. 2, 2t;.

{t) Palmer v. Fhtclier, 1 Lev. 122 ; Sury v. Piqot, Poph. 166, L. C. R. P. 732 ;

Voutts V. Gorham, Moo. & Malk. 396 ; Wheeldon v. Burrows, 12 Cli. D. 31, 48

L. J. Ch. 853, 41 L. T. 327 ; Russell v. Watts, 2.5 Cb. D. 5.59, 10 App. Cas. 590,

53 L. T. 876 ; cf. Birmingham, Dudley, and District Banking Co. v. Ross, 38 Ch.

D. 295, 57 L. J. Ch. 601,' 59 L. T. 609 ; Myers v. Catterson, 43 Ch. D. 470, 59

L. J. Ch. 315, 62 L. T. 205 ; Phillips v. Loiv, 1892, 1 Ch. 47, 61 L. J. Ch. 44, 65

L. T. 552 (rule applied to devise by will).

(u) Swanshorouqh v. Coventry, 9 Bing. 305 ; Allen v. Taylor, 16 Ch. D. 355, 50

L. J. Ch. 178 ; cf. Beddiiujton v. Atlee, 35 Ch. D. 317, 56 L. T. 514.

(r) Rigby v. Bennett, 21 Ch. D. 539, 31 W. R. 222.

(w) Watts V. Kelson, L. R. 6 Ch. 166, 40 L. J. Ch. 126, 24 L. T. 209.

(x) Broivn v. Alabaster, 37 Ch. D. 490, 57 L. J. Ch. 255, 58 L. T. 265.

{y) 1 Wms. Saund. .323; Clark v. Cogge, Cro. Jac. 170; Corporation of London

V. Riggs, 13 Ch. D. 798, 49 L. J. Ch. 297, 42 L. T. 580; Serff\. Acton Local

Board, 31 Ch. D. 679, 55 L. J. Ch. 5*9, 54 L. T. 379.
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the grantor, however, having the right to select the particular

way, where there are more ways than one available for the

purpose (::). So, also, where minerals which have been granted

separately from the land under which tliey lie, cannot be gained

otherwise than through the land, a right to come upon the

land, and do such acts as are necessary for the gaining of the

minerals, is implied, as an easement annexed to the grant of

the minerals (''O—And, on a grant of land, a reservation to

the grantor (taking effect as a grant from the grantee of the

land") may be implied, of an easement that is strictly necessary

for the enjoyment of other land (h), or minerals, retained by

the grantor ; as, a right of way to laud of his, which is wholly

surrounded by the land granted by him (c) ; or a right to come

upon the land granted, to gain minerals thereunder, which are

not included in the grant (d).

Fre:,cription. (iii.) Frrsrr/pfuni.—Easemcuts may be acquired by pre-

scription, or long usage. This mode of acquisition is con-

sidered hereafter, in treating of the transfer of rights of

property (p. 426).

Extent of. Use and Enjoyment.—An easement may, in general, be

used in such manner as is necessary for its most commodious

enjoyment; but it may not be so used as to increase the

burden imposed on the servient tenement. Thus, if a person

has a right of way over land, to a particular place, he may

not go beyond that place, or divert the way(*;)- But except

for the purpose of preventing the imposition of such an ad-

ditional burden, the owner of the servient tenement may not

do anything to obstruct the enjoyment of the easement (/).

Repairs. The owner of the servient tenement is not bound to do

repairs necessary for the enjoyment of the easement. The

owner of the dominant tenement is entitled to do such re-

pairs; and where the enjoyment of the easement is had by

means of an artificial work (as a drain), he is liable for any

(z) Bolton V. Bolton, 11 Ch. D. 9G8, 4« L. J. Ch. 467, 40 L. T. 582.

(a) Earl of Cardigan v. ArudUuje, 2 B. & C. 197 ; Rogers v. Taylor, 1 H. & N.

70(>.

{})) See Union Lir/htera^e Co. v. London Oraiing Dork Co., l',)02, 2 Ch. 557, 71

L. J. Ch. 791, 87 L. T. 381.

(c) Pinnington v. Garland, 9 Ex. ] ; D,ivir.'< v. Scar, L. K. 7 Eq. 427, ;]8 L. J.

Ch. 545, 20 L. T. 56 ; Corporation of London v. Jiig!/.'<, .supra, note (y).

{d) See cases cited supra, note («) ; liowhothain. v. Wilson, 8 H. L. C. 848,

:560.

{(') See Lawton v. Ward, 1 Ld. Raym. 75 ; Sctdiousc v. Christian, 1 '\\ K. 560.

(/) See Tuplimi v. Jones, 11 11. L. Ca«. 290; Newson v. Pender, 17 Cli. n.

43, 52 L. T. 9, 33 W. R. 243.
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damage to the servient tenement, arising from neglect to

repair {g).

Alienation.—An easement cannot be alienated apart from iviode of.

the dominant tenement (//). On alienation of the dominant

tenement, all easements annexed to it pass with it, although

they be not expressly mentioned, or referred to, as included

in the transfer (/). And if the dominant tenement be alien-

ated in portions, to different grantees, or only a portion of it

be alienated, the owner of each part will be entitled to the

enjoyment of any easement that was annexed to the whole

tenement; unless the burden imposed on the servient tene-

ment will thereby be increased {j).

The use of general words in conveyances of land, and the Effect <.f

provision of the Conveyancing and Law of Property Act, 1881 ?f°*;!p^^^j^^^^[^\'"^"

(c. 41), s. 6, under which the insertion of general words in con- ^'^"^ ^yg^^
^

veyances of land, buildings, or manors, since the 31st December hereon.

1881, is now usually unnecessary, have already been mentioned

(p. 253). The general words formerly employed (Jc), and also

the above statutory provision (/), will pass a right or advantage

usually enjoyed with the land conveyed, and resembling an

easement thereto—as, a pathway commonly used for access to

the laud conveyed, and existing over other land belonging to

the same owner.

Determination.—An easement may determine, or be ex- Modes of.

tinguished, in any of the following ways

:

(i.) By the completion of the period for which it was ('•) Expiration

granted—where it has been granted for an interest of liii^ited *^^jP^^"°jj_

"

duration.

(ii.) By express release of the easement by the owner of the (•••) Release,

dominant tenement, to the owner of the servient tenement (w).

(iii.) By abandonment of the easement ; that is, non-user of (iii.) Abandon-

the right, under circumstances evincing an intention not to ™^"*^-

. {g) Gale, pt. 4, ch. 1 ; Pomfret v. Ricroft, 1 Wms. Saund. 321.

(A) Goddard, 360.

(i) Gale, 75.

(j) Codling v. Johnson, 9 B. & C. 933.

Ik) As to which see Thomson v, Waterlow, L. R. 6 Eq. 36, 37 L. J. Ch. 495,

18 L. T. 545; Lawjhy v. Hammond. L. R. 3 Ex. 161, 37 L. J. Ex. 118, 18 L. T.
o^o . r- — /-i.T . T Tl 1/-V /~. T> o/irv AIT T /"v T> oin OO T rp in, . r)_„7.

(I) As to which see Broomfield v. Williams, 1897, 1 Cli. 602, 66 L. J. Ch. 305,

6 L. T. 243 ;
Quicke v. Chapman, 1903, 1 Ch. 659, 72 L. J. Ch. 373, 51 W. R.

oJ ; International Tea Stores v. llohhs, 1903, 2 Ch. 165, 7- L. J. Cb. 542, dis-
: : u; D T mm o r^u rno TA T T r'U i'n7

76
45^, , .-.^.., --..,

tinguishing Burroivs v. Lang, 1901, 2 Ch. 502, 70 L. J. Ch. 607.

(m) Goddard, 537 ; Gale, 482. An Act of Parliament may have the effect

of a release

—

e.g., the General Inclosure Act (41 Geo. III., c. 109), s. 8.
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resume the enjoyment of it ; for, in such case, a release of the

easement is implied. But mere non-user, although for a long

period of time, unaccompanied by circumstances from which a

release can be implied, will not extinguish an easement. Thus,

the pulling down or alteration of a building, to which an ease-

ment of light is ajipurtenant, may show an intention to

abandon the easement ; but if a building is pulled down for

the purpose of re-building, the easement will remain ap-

purtenant to the new building erected on the site, to the

extent to which that building is capable of receiving the light,

or part of it, in the same position as before (n).

(iv.) Unity of (iv.) l>y the union of the dominant and servient tenements
ownership. ^^ ^j-^g game owner ; in which case, if the estates in the two

tenements are co-extensive, the easement is merged in the

ownership (o) ; but if the estates are not co-extensive (as

where one is in fee, and the other for life or for years)

the easement is merely suspended during the unity of

ownership (p).

(v.) Cessation (v.) By cessation of the purpose for which the easement was
of purpose. enjoyed—or a change of such purpose, whereby an additional

burden is imposed on the servient tenement ; as where a water-

course has been granted for the supply of a canal, and the

canal is afterwards converted into a railway ; or where a way
has been granted, to be used as a way to a cottage, and the

cottage is afterwards converted into a tanyard (q).

(vi.) Cessation (vi.) By cessation of the necessity for the easement, in the
of necessity, ^ase of an easement of necessity ; as where A., having a way of

necessity to his land, afterwards obtains a way to the land over

other land acquired by him (r).

(vii.) Act of (vii.) By an act done by the servient owner, with the
servient^ conscut of the dominant owner, which of necessity prevents

the enjoyment of the easement (s).
owner, domin
ant owner
consenting.

(n) Goddard, 537-545; li. v. Ohorley, 12 Q. B. 515; Tajiliwj v. Jones, 11 H.

L. C. 290; Scott v. Pape, .31 Ch. D. .554, 55 L. J. Ch. 426, 54 L. T. 399; Green-

wood V. Hornncy, 33 Ch. D. 471. 55 L. J. Ch. 917, 55 L. T. 135; Pendarves v.

Monro, 1892, 1 Ch. 611, 61 L. J. Ch. 494.

(o) Gale, 486.

(p) Thomas v. Thomas, 2 C. M. & R. 34.

(q) National Guaranteed Manure Co. v. Darudd, 4 H. & N. 8 ;
per Parke, B.,

in Jlenning v. Burnet, 8 Ex. 187.

(r) Holmes v. Gorimj, 2 Bing. 76.

(."<) Liij'jins V. Inge, 7 Bing. 682.



PART III.

TRANSFER OF RIGHTS OF PROPERTY IN
LAND.

The consideration of the various rights of property in land, in Subject of the

the preceding parts, has not included the discussion of the law present part,

regulatincr the transfer of those rights. This branch of the

subject is treated separately in the present part, to avoid

repetition in the foregoing statement of the rights of property

in land; since those rights are regulated, to a considerable

extent, as regards their transfer, by the same rules of law.

CHAPTER I.

NATURE AND MODES OF TRANSFER.

Definition.—Every transfer of a right of property consists of Transfer of

one or more facts or events, on the occurrence of which the "s'^*' "^

right, by provision of law, passes from some person or persons
defined."^

in whom it was previously vested (either as a separate right, or

as included in some other right or interest), and is acquired by

some other person or persons. And every acquisition of a

right of property, or its loss by any means—other than its

expiration on the completion of the period of its existence, or

its merger in another right (p. 106)—takes place by transfer

of the right (a).

Modes of Transfer.—A fact which constitutes, or forms By act of a

part of, a transfer of a right of property may be either an act ?'^^^y or ^.v

done by a person with the intention of effecting the transfer, °j|^^^,^^''""
"^

or an event which takes effect as a transfer by mere operation

(a) Acquisition by common occupancy was formerly an exception to this

rdle. As to common occupancy and its abolition, see inite, p. 59.
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Act of party—
' Purchase

Alienation.

Transfeis by
liberation of

lil/W.

of law—that is, independently of the will of any person.

Hence, transfers of rights of property are distinguished as

being either transfers by act of a party, or transfers by
operation of law.

In the case of a transfer by act of a party, the right is

sometimes said to be acquired by purchase ; whether the

occasion of the transfer be a sale, or not {h). The term
alienation, also, is commonly used as meaning, in a general

sense, any transfer by act of a party. In this work the term,

when used without qualification, denotes the voluntary transfer

of a right of property, by the act of a person in whom the

right, or the power of transferring it, resides ; and transfers

effected by acts of the Legislature, or of legal tribunals, or

other public authorities, are distinguished as extraordinary

modes of alienation.

Transfers of rights of property by operation of law comprise

successions on intestacy, and (subject to restrictions imposed
by modern statutes) through marriage ; also, acquisitions

through the operation of the law of bankruptcy, and the

Statutes of Limitations; and prescription, forfeiture, and
escheat.

'

Arrangement of Topics.—In the succeeding chapters of

this part, transfers of rights of property (r) are considered

as follows :—First, alienation, which is discussed under the

three heads of alienation generally, alienation inter vivos, and
alienation by will ; secondly, extraordinary modes of alienation

;

and thirdly, the several modes of transfer by operation of law,

in the order in which they are stated above.

(Ij) Co. Litt. by Hargrave, 18 b, note (2). Blackstone uses the term 'pur-

chase' in a wider sense, as denoting every mode of acquisition other than
succession on intestacy : 2 El. Comm. 241.

(c) Other than transfers under the Land Transfer Acts, 1875 and 1897, of

land registered under those Acts; as to which, see I't, v, pp. 48!)-49i).



CHAPTEK 11.

ALIENATION GENERALLY.

Requisites.—For the effectual transfer of a right of property Valid aliena-

in land, by alienation, it is necessary—(1) that the parties *'""' "^^^^

freely consent to the transfer
; (2) that the alienor have such a

title as enables him to make the transfer
; (3) that the aliena-

tion be valid, as regards its object or purpose
; (4) that it be

made in a proper form
; (5) that each party be personally

capable, in a legal sense, of taking part in the transaction.

Of these requisites, the first, second, and third form the

subject of the present chapter. The fourth is dealt with in

the following two chapters. The fifth will be considered

hereafter (Part IV.), in treating of legal capacity generally, as

regards rights of property in land.

Sect. I.

—

Consent of the Parties.

Presumption ofConsent.—Disclaimer.—In the absence of Consent prp-

evidence to the contrary, an alienation is presumed to have s'nned unless

been made with the free consent of both alienor and alienee (((). shoJn!^
But the contrary may be shown (with the effect of invalidating

the alienation) by proof that either party was in error as to

the real nature of the transaction—as, where he has executed

a deed which he was told, and believed, was a deed of another

kind {b)—or that his consent was procured by means of fraudu-

lent misrepresentation, duress or coercion, or other undue
influence (r).

Moreover, an alienation that has been made without the Disclaimer,

previous consent of the alienee, and has not been subsequently

ratified by him, either expressly or impliedly, may be dis-

(a) 4 Cruise, t. 32, c. 1, ss. 25, 26 ; Thompson v. Leach, 2 Vent. 198, 201

;

Townson v. Tickell, 3 B. & Aid. 31 ; Xenos v. Wickham, L. R. 2 H. L. 296, 36 L.

J. C. P. 313, 16 L. T. 800.

{!>) Thorouffhgood's Case, Rep. pt. 2, 9 a ; Par/et v. Marshall, 28 Ch. D. 2or, :

see Pollock, Contracts, c. 9 ; Leake, Contracts, pt. 1, c. 6.

(c) See Pollock, Contracts, cc. 10, 12; LeMke, Contracts, c. 6: I/ur/uenin v.

Basdey, 14 Yes. 273 ; S. C, and notes thereto, 1 L. C. Eq. 247.
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claimed by him. This disclaimer makes the alienation void

ah initio, as regards any interest intended to be thereby con-

ferred on the party disclaiming ; but wheie a grant is to two or

more, as joint tenants—as in the case of a conveyance to per-

sons as trustees—the disclaimer of one or some of them only,

will vest the whole interest in the other or others (d). And
where a disclaiming alienee was intended to hold the pro-

perty upon certain trusts, the property remaining in the settlor

by reason of the disclaimer will be held by him subject to the

trusts (dd). A disclaimer is usually (though perhaps not

necessarily) made by deed {<).

Sect. II.

—

Title of the Alienor.

Meaning' of Definition.—By the title of the alienor is meant the fact

'title.'

'^

or event, or series of facts or events, by virtue of which he is

invested with a legal right to dispose of the subject of the

alienation in the manner intended (/).

On sale or Rights of Alienee as to Title.—On an alienation by way

mortga^'e. of gift, wliethcr inter riros or by will, the alienee is not, in

general, entitled to any evidence of the alienor's title, or to

any indemnity, or other security, against defects in the title.

But where the alienation is made in pursuance of a contract

for a sale, or mortgage (fj),
the alienee may, unless it has

been otherwise agreed, require the alienor to prove, before the

alienation is completed, that he has a good (or, as it is some-

times called, 'marketable') title to the estate or interest

which is the subject of the alienation (h). And, in general,

the alienee is also entitled, in such case, to covenants on the

part of the alienor, or other persons interested, as to the validity

of the title. And he may also be entitled to have the docu-

ments of title to the estate or interest delivered to him. The

extent of his rights under each of these heads, .so far as the

contract is ' open '—that is. does not expressly limit the rights

and obligations of the parties thereunder—and the ett'ects of

restrictions of the alienee's rights by the express terms of the

contract, are next considered,

id) 4 Cruise t 82 c. 27, ss. l-o ; 2 Prest. Abstr. 226 ; Townson v. TickeU, 3

li. & Aid. Hi ; Pmcork v. Eaxtland, L. R. 10 Eq. 17, 39 L. J. C^h. .5.34, 22 L. T.

TOC). See as to disclaimer of a power, flntc, p. 182.

(fhl) Mallott V. WUnon, 1903, 2 Ch. 494, 72 L. J. Ch. 664, 89 L. T. 522.

(v) Shep. Touch. 285 ; Lewin, 210-212.

(/) See Co. Litt. .345 b ; 2 Bl. Comm. 195.

(q) For the law on this point as between lessor and lessee, see post. p. 275.

{h) Sug., V. & P. 337, 387; Burton, §§ 1588, 1589.
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Proof of the Alienor s Title.—The alienor must show, and How title is to

prove by legal evidence, all dealings with, or devolutions of, the ^® proved,

subject-matter of alienation, during a certain period preceding

the intended alienation ; and it must appear thereby that he is

able to make the intended transfer (/). For this purpose, he

must furnish the alienee with an abstract in writing of all

muniments of title and facts relating to such dealings and
devolutions ; and must produce to him, for comparison with the

abstract, the original documents and other evidences of title

;

or proper secondary evidence of any documents of title that are

proved to have been mislaid or destroyed {j), or which are

documents of record (A), The expenses incurred by the alienor Expenses of

in these proceedings—including expenses incurred in the making P"""**^ "^ *''''*'•

of documents that are essential for the completion of the title

(Z), and in procuring abstracts of documents that are not in the

alienor's possession {m)—are borne by the alienor himself, unless

it has been otherwise agreed ; except that, under the Convey-

ancing and Law of Property Act, 1881 (c. 41), s. 3 (6) (9), in

the case of a sale, the expenses of the production and
inspection of, and of copies or abstracts of, or extracts from,

documents not in the vendor's possession, and of procuring

evidences and information that are not in his possession, and of

searches, &c., for the same, are borne by the purchaser, unless

the contract of sale otherwise provides {n).—The same Act also

provides that, on a sale in lots, a purchaser of two or more lots,

held under the same title, shall not have a right (as he previously

had) to more than one abstract of the common title, except at

his own expense (s. 3 (7) ).

Modern enactments have, in some respects, facilitated the Enactments as

proof of title, on sale of land. The Vendor and Purchaser Act,
f^X"''^

"^

1874 (c. 78), s. 2, provides that, subject to any stipulation to the

contrary in the contract, statements and description of facts,

matters, and parties, in deeds, instruments, statutes, or statu-

tory declarations, which are twenty years old at the date of the

contract, shall, unless proved to be inaccurate, be sufficient

evidence of the truth of such facts, &c. It has been held that,

under this enactment, a recital of title to land, e.g. seisin in fee

simple, in a deed twenty years old, may render unnecessary

(i) See 1 Dart, V. & P. c. 8, s. 2 ; Sug., V. & P. 16.

(j) 1 Dart, V. & P. 150; Re Halifax Commercial Banking Co. v. Wood, 79

L. T. 536, 47 W. R. 194 ; Hart v. Hart, 1 Hare, 1 ; Bryant v. Busk, 4 Russ. 1.

{k) Sug., V. & P. 448.

(I) Re Moody and Yates Contract, 30 Ch. D. 344, 54 L. J. Ch. 886, 53 L. T.

845.

(m) Re Johnson and Tustin, 30 Ch. D. 42, 54 L. J. Ch. 48, 889, 53 L. T. 281.

(n) See Re Willett and Arrjenti, W. N. 1889, p. 66 ; Re Stuart and Olivantand

Seadon's Contract, 1896, 2 Ch. 328, 65 L. J. Ch. 576, 74 L. T. 450.
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the production of any earlier title, on a subsequent sale of the

laud under an open contract (o); but the correctness of this

decision has been doubted.—The Conveyancing and Law of

Property, Act, 1881 (c. 41), s. 3 (4) (5) (9), provides that, so far

as a contrary intention is not expressed in the contract of sale,

a purchaser of land held by lease or underlease is to assume,

unless the contrary appears, that the lease, or the underlease

and every superior lease, were duly granted ; and, on production

of the receipt for the rent last due thereunder before the

completion of the purchase, that all covenants and provisions

of the lease, or underlease, have been performed and observed up

to the date of completion of the purchase ; and (where the land is

held by underlease) that the rent due under every superior lease,

and all its covenants and provisions, have been paid, performed,

and observed, up to that date (/>). Trior to this enactment,

evidence of these matters might be required by a purchaser of

an interest created by lease, in the absence of stipulation to the

contrary.

Searches in The proof of title on alienation does not depend entirely
public

Qj^ {^|,e evidence furnished by the alienor. By means of searches
registers.

.^ public rcgistcrs (5), it may be ascertained whether the title

is affected by certain matters, namely, deeds barring estates

tail (p. 46); judgment or Crown debts (pp. 217, 218); certain

rent-charges (p. 238) ; land charges (p. 248) ; certain convey-

ances by married women (p. 447); bankruptcies (p. 431); lites

pendoites, i.e., pending actions concerning the subject of the

alienation ; or deeds of arrangement.
Llhxpcn- With regard to /iten iK'ndcntcs, it may be mentioned that,

it'eSctTf'''
""^^^^ ^^^ Judgments Act, 1839 (c. 11), s. 7, and the Lis

rc/uhms Act, 1867 (c. 47), s. 2, a /is i)cndem does not affect

a purchaser or mortgagee, who has not express notice thereof,

unless certain particulars of the pending action have been

entered in a public register, now kept in the Office of Land
Registry (r) ; and the registration, to be binding, must be

repeated every five years. Except. so far as he is protected

by this enactment, the alienee acquires the land subject to

the result of any action respecting it that may be pending,

although he have no notice of the pendency of the action (.s).

(o) Bolton V. London S. Board, 7 Ch. D. 7(56, 47 L. J. Cli. 461, 38 L. T. 277.

( f) See Re Moody and Yates' Contract, sup. note {I) ; Re Highett and Bird's

Contract, 1902, 2 Ch. 214 ; 71 L. J. Ch. 508, 87 L. T. 159.

(q) Under the Conveyancing Act, 1882 (c. 30), s. 2, as amended by the

Land Charges Acts, 1888 (c. 51), s. 17, and 1900 (c. 26), s. 1, an official search

respecting these matters may be had; and a certificate of the result of such

search is conclusive in favour of a purchaser.

(r) Land Charges Act, 1000 (c. 2(5), s. 1.

(s) 3 Prest. Abstr. 354 ; Price v. Priiv, 35 Ch. I). 297, 5G L. J. Ch. 530, (JS

L. T. 842.
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A deed of arrangement is void as against a purchaser Registration

of any land comprised in the deed, unless and until the deed "^ ^^^'^^ "^

< -..^ . ^ 2 J J n ^li-i.- arrangement.
IS registered m a register oi deeds oi arrangement anecting

land, kept at the Office of Land liegistry [t).

Where the subject of alienation is land in Middlesex—'i.e., Register of

the area of the county so called, before the creation of the land in

County of London (w)—or Yorkshire, the public registers of
^j^J^'^^^'.^^^

^"'^

deeds, conveyances, wills, &c., relating to, or binding, land in

those counties, show whether the title is affected by any of

such matters, of which the alienee has not otherwise had notice.

Under the Middlesex Eegistry Act, 1708 (c. 20), unless a

memorial of any such deed or conveyance has been registered

before the registration, by a subsequent purchaser or mortgagee,

of a memorial of the instrument under which he claims—or

unless a memorial of any such will be registered within six

months after the death of the testator (except in certain events

mentioned in the Act)—such deed, conveyance, or will is void

as against the subsequent purchaser or mortgagee of the land.

But copyhold estates, leases at rack-rent, leases not exceeding

twenty-one years and accompanied by actual possession and
occupation, chambers in the Inns of Court, &c.,and land within

the City of London, are respectively excepted from the provi-

sions of the Act ; as is also land registered under the Land
Transfer Acts, 1875 (c. 87), and 1897 "(c. 65) (r). The effect of

the registration has been restricted, moreover, by judicial de-

cisions, under which an unregistered instrument affecting land

is valid as against a subsequent purchaser or mortgagee, who •
has notice of it {w). And, under the Vendor and Purchaser

Act, 1874 (c. 78), s. 9, a registered conveyance, made by a

person claiming under a will that has not been registered

within the prescribed period, takes precedence of an assurance,

not previously registered, from the testator's heir-at-law. On
the other hand, the registration is not in itself notice; and
therefore, a purchaser who has the legal estate is protected

thereby against a registered equitable interest of which he had
no notice, by searching the register or otherwise (,';).—Lands in

(t) Land Charges, &c., Act, 1888 (c. 51), ss. 7-9.

(u) See Local Government Act, 1888 (c. 41), ss. 95, 96", The Middlesex
Registry was united with the Office of Land Registry by the Land Registry

(Middlesex Deeds), Act, 1891 (c. 64). That Act rendered unnecessary the
registration of jmigments and recognisances, as required by tlie original

Act, in the Middlesex Registry.

(r) Sug., V. & P. 732. A deed of enfranchisement of copyholds requires

registration {R. v. Iic(/r. of Deeds for Middlesex, 21 Q. B. D. 555) ; but not an

order of adjudication in bankruptcy ; C'alcott and Ellin's Contruct, 1898, 2 Ch.

460, 67 L. J. Ch. 553, 78 L. T. 826.

(?p)' Le Neve v. Lc Neve, Amb. 436 ; S, C, and notes thereto, 2 L. C. Eq. 175.

(x) Sug., \. & P. 728.
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Yorkshire are subject to a similar system of registration, under

the Yorkshire Jiegistries Act, 1884 (c. 54), which has repealed

statutes of Queen Anne relating to the same matter, and has

made new provisions on the subject. Under this Act, as

amended by Acts of the year 1885 (cc.4, 26), instruments have

priority according to date of registration, except that a will

registered within six months after the death of the testator

has priority according to the date of liis death ;
and this

priority is not lost through notice, except in case of actual

fraud.

The sale of land, that is subject to an incumbrance affect-

ing the title, is facilitated by a provision of the Conveyancing

and Law of Property Act, 1881 (c. 41), under which the land

may be freed from the incumbrance, by payment of money

into Court to meet it (s. 5) [y).

Formerly, where the alienee of an estate in land had a

right to proof of the alienor's title, he might investigate it for

a period of sixty years immediately preceding the alienation,

unless a difierent period was stipulated for [z). Hence, on sale

of a leasehold interest, held under a lease which had been

granted within the then preceding sixty years, the vendor was

bound, in the absence of stipulation to the contrary, to produce

the lessor's title from the commencement of the sixty years to

the granting of his lease, as well as his own title under the

lease {a).

The Vendor and Purchaser Act, 1874 (c. 78), has substituted

forty years, as the period of commencement of title which a

purchaser of land may require, in the place of sixty years;

subject to any stipulation to the contrary in the contract of

sale (s. 1). The same Act also provided that, under a contract

to assign a term of years, derived out of either a freehold or a

leasehold estate, the intended assign should not be entitled

(unless by express stipulation in the contract) to call for the

title to the freehold (s. 2) ; but it did not preclude inquiry, in

the case of a sale by an under-lessee, into the title to the

leasehold estate out of which the underlease was derived.

Under the Conveyancing and Law of Property Act, 1881

(c. 41), s. 3, however, in the case of a contract to sell and

assign a term of years derived out of a leasehold interest, the

intended assignee is precluded (unless it be otherwise agreed)

from calling for the title to the leasehold reversion.

The Vendor and Purchaser Act, 1874, in substituting forty

years for sixty years as the period of commencement of title,

(y) MUford Haven R. d: E. Co. v. Mowatt, 28 Ch. D. 402, 54 L. J. Ch. 567.

(z) Sug., V. & P. 865 ; Burton, § 1596. As to the reason for requiring this

length of title, see Sug., V. & P. ubi sup. ; 1 Prest. Abstr. 250.

[a) Sug., V. & P. 367, 368 ; 1 Dart, V. & P. 331.
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as above mentioned, also provided that earlier title than forty

years might be required in cases similar to those in which earlier

title than sixty years might be required before that Act (s. 1).

The following are the cases to which this provision applies.

—

The full period of title to an advowson is one hundred years (b).

A title of the full length to a lay interest in tithes commences
with a grant from the Crown, after the dissolution of the

monasteries; but the subsequent title need not be shown,

except for the forty yeai-s preceding the alienation (c).

Similarly, on the sale of a term of years created more than

forty years before the date of the sale, or on a grant of a

lease derived out of such a term, the title should commence
with the original lease ; and the subsequent dealings with the

term, during the forty years preceding the contract, should be

shown ; but dealings with the term before that time may be

omitted ((/).

The Conveyancing Act, 1881 (c. 41), prohibits a purchaser Conveyancing

from requiring the production, or any abstract or copy, of a ^ct, 1881, as

document of earlier date than the time prescribed by law, or
prio"\o'^com-

stipulated, for commencement of the title, even though the mencement of

same creates a power subsequently exercised by an instrument t'tle.

abstracted ; and from requiring any information, or making
any requisition, objection, or inquiry as to any such document,

or the title prior to that time, although the same be recited,

covenanted to be produced, or noticed ; and it also provides

that the purchaser shall assume, unless the contrary appears,

that the recitals, in abstracted instruments, of any document
are correct, and give all material contents of such document:
and that every document so recited was duly executed by all

necessary parties, and perfected. It makes the foregoing pro-

visions applicable, however, so far only as the contrary is not

expressed in the contract of sale ; and provides that they are

not to be construed as binding the purchaser to complete his

purchase, where, under similar stipulations in the contract of

sale, specific performance of the contract would not be en-

forced against him (s. 3 (3) (9) (11)).

According to judicial decisions on stipulations in contracts its effect.

of sale similar to the provisions of the foregoing enactment, it

seems that these provisions would not prevent a purchaser

from objecting, as a defence to an action for specific per-

formance, that the document with which the title commences,
though sufficiently early in date, is not a good root of title (e)

;

(6) Sug., V. k P. 367.

(c) Ibid.

(d) Sug-.. V. & r. .^rO ; Frend v. BucHey, L. R. 5 Q. B. 213, 39 L. J. Q. B. 90,

22 L. T. 170; WiUiams v. Spargo, W. N. 1893, p. 100.

(e) Re Marsh and Earl Granville, 24 Ch. D. 11, 53 L. J. Ch. 81, 48 L. T. 947

;

Re Cox and Neve's Contract, 1891, '2 Ch. 109, at p. 118, G4 L. T. 733, 39 W. R. 412.

S
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or that a defect in tlie earlier title has come to the purchaser's

knowledge, without inquiry, from other sources (/), or appears
from the title produced ; and would not prevent the purchaser
from rescinding the contract, if the vendor knew of the defect {(/).

A document is a good root of title when it apparently deals

with the entire legal and equitable interests in the property
which is the subject of the contract, or shows that the title to

such legal and equitable interests was then consistent witli the

subsequent title produced ; and when, also, such document is

not dependeni for its validity on any previous instrument, and
is not apparently revocable or otherwise defeasible. A will

containing a devise of the property is not a good root of title,

unless there be evidence of the testator's ownership at the

time of his death ; and an appointment under a power created

by an earlier instrument not produced, and a voluntary con-

veyance, are instances of instruments that are not good roots

of title {h).

The Conveyancing and Law of Property Act, 1881 (c. 41),

s. 3 (2) (9), deprives a purchaser of enfranchised copyholds of

the right, which he previously had, of requiring the production

of the title of the lord of the manor to the freehold, as well as

the copyhold title, unless such right be preserved by the con-

tract of sale (i).

On a sale or moi tgage of land, which has been acquired by
virtue of an order for exchange of lands, made under the In-

closure Act, 1845 (c. 118) (p. 254), the title thereto, prior to

the order, need not be produced. Any earlier title will be that

of the land given in exchange ; since the Act transfers the

title to the land given in exchange to the land acquired in

exchange (s. 147). But in the case of an exchange eflected by
mutual conveyances, the title to be produced will, from its

commencement, be that of the land acquired under the

exchange {j).

It may here be observed that, inasmuch as the mere posses-

sion of land gives rise to a presumption, in the absence of

evidence to the contrary, that the possessor has an estate in

fee simple in the land, proof of long uninterrupted possession

and enjoyment may be sufficient evidence of the alienor's

title, although there be no document of title in existence {k).

if) Waddell v. Wolfe, L. R. 9 Q. B. .'')1.'5, 43 L. J. Q. B. 139, 23 W. R. 414. 1

Dart, V. 4 P. \m ; Nottingham Patent Brick, l-c, Co. v. liutler, 16 Q. B. D. 778.

if/) Phi/lips V. Calddeuyh, L. R. 4 Q. B. 159, .38 L. J. Q. B. 68, 20 L. 'J\ 80.

(h) ] Dart, V. & P. 338, 339; Re Marsh and Earl Granville, sup.' note (c).

(i) Re A<ig-Gardner, 25 Ch. D. 600, 53 L. J. Ch. 347, 49 L. T. 804.

(j) As to the law on this point prior to the Real Property Act, 1845 (c. 106),

see 1 Dart, V. & P. 326. As to title to, and tenure of, land allotted under an
inclosure, see ante, p. 255.

(k) 2 BI. Coram. 196 ; Cottrdl v. Watkim, 1 Beav. 361 ; Sus-., V. & P. 438; 1
Dart, V. & P. 340.
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And a title may be good, although its validity depends on

possession, and bar or extinguishment of adverse claims by

operation of the Statute of Limitations (/). But a possessory

title must be a title of the ordinary length, namely forty years,

unless it be otherwise stipulated in the contract of sale (??t).

By express stipulation in the contract of sale, the pur- Limitation «.f

chaser's rights as to title may be limited to any extent. Thus, rights as to

he may be precluded by stipulation from making objections to
l^^^^ela

the title, or, in addition, from making any inquiries respecting stipulation.

it(«). But any such stipulation should clearly indicate to the

purchaser the nature and extent of the restriction intended to

be thereby created (o) ; and if it fails in that respect, or if it

requires the purchaser to assume facts which the vendor

knows to be untrue (p), or if a stipulation for less than a forty

years' title is so framed as to mislead the purchaser with re-

spect to a defect known to the vendor in the earlier title (q),

the purchaser will not be bound, in equity, to perform the

contract ; and he may be entitled to rescind the contract and

recover any deposit paid by him.

A purchaser who accepts a shorter title than he would Constructive

have been entitled to under an open contract, is bound, as has
""^'^'^^J^^^.^ ^j

been seen (p. 165), by constructive notice of any matters which restncted

would have come to his knowledge, if a full title under an title,

open contract had been produced, and investigated by him (7-).

The rights of a mortgagee with respect to the production Mortgagee's

and investigation of the mortgagor's title are not affected by eights as to

the foregoing provisions of the Vendor and Purchaser Act,

1874, and the Conveyancing and Law of Property Act, 1881.

His rights in those respects, so far as they are not limited by

express agreement with the mortgagor, would seem to be
''-'"-

similar, therefore, to the rights of a purchaser prior to the

first of the above Acts, under an open contract (s).

Under a contract to grant a lease of land, made before the EnactmentBas

enactment next mentioned, the intended lessee was not bound, to title on

either at law or in equity, to carry out the contract, unless the
^^^^

(I) Games v. Boniier, 33 W. R. 64 ; Scott v. Nixon, 3 D. & War. 388.

(m) Douglas v. L. d- N. W. Ry. Co., 3 K. & J. 173 ; Jacobs v. Revell, 1900, 2

Ch. 858, 69 L. J. Ch. 879, 49 W. R. 109.

(n) Hume v. Bentley, 5 De G. and Sm. 520 ; Natl. Provl. Bank of England and
Marsh, 1895, 1 Ch. 190, 64 L. J. Ch. 255, 71 L. T. 629, and cases there cited.

(o) 1 Dart, V. & P. 163.

(p) Re Banister, 12 Ch. D. at p. 147 ; cf. Re Sandbach and Edmonston's Con-

tract, 1891, 1 Ch. 99, 60 L. J. Ch. 60, 63 L. T. 797.

(q) See per Cotton, L. J., in Re Marsh and Earl Graiiville ; Re Cox and Neve's

Contract, sup. note (e) ; Edwards v. Wick^var, L. R. 1 Eq. 68.

(r) Re Cox and Neve's Contract, sup. note (c).

(») See, 2 Robbins, Mortg. 1314, 1316.
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intended lessor's title to the land was shown (t). The Vendor
and Purchaser Act, 1874 (c. 78), however, enacted (s. 2) that,

under a contract to grant a term of years to be derived out of

either a freeliold or a leasehold estate, the intended lessee

should not be entitled (unless by express stipulation in the

contract) to call for the title to the freehold ; and the Con-

veyancing and Law of Property Act, 1881 (c. 41), has enacted

(s. 13) that, under a contract to grant a lease for a term of

years to be derived out of a leasehold estate, with a leasehold

reversion, the intended lessee shall not have a right to call

for the title to that reversion. The latter enactment applies

to a grant of a lease l)y an under-lessee, and prevents the

grantee from requiring production of the title under the

superior lease, out of which the underlease is derived. But
neither enactment protects a lessee or under-lessee, on granting

an underlease, from liability to show his title under his own
lease or underlease {u) ; nor would either enactment prevent

the intended lessee from proving, by information obtained

from other sources, that his intended lessor's title is bad {v).

Uijeof. Covenants for Title.—If, after the completion of the alien-

ation, the title proves to be defective, the alienee has, in

general, no remedy against the alienor, unless the latter has

fraudulently concealed the existence of the defect (la), or
' unless he has entered into a covenant or covenants for title,

and has thereby assumed a personal liability for the defect in

question (x).

Definition of. Covenants for title are engagements by way of contract
Run with under seal, entered into by the alienor, whereby he becomes

liable to the alienee for loss or damage that may be sustained

by the latter, through certain defects in the title, whether

such defects be known to the alienee or not. Such covenants

run with the land alienated ; that is, the benefit of them
passes with the land to successive owners. But in order that

express covenants for title may so run, at common law, they

(t) See 1 Piatt, 618 ; Stranks v. St. John, L. R. 2 C. P. 376, 36 L.J. C. P. 118,

16 L. T. 283.

(m) See Godiwjw. Woolf, 189:5, 1 Q. B. 39, 68 L. T. 89, 41 W. K. 106.

(i) Joneii V. Warn, 43 Ch. D. 574, 62 L. T. 471, 38 W. R. 725.

(w) Such fraud will entitle the alienee to a remedy in damages, and, gene-

rally, to rescind the contract. It may also be a criminal otience : Law of

Property Amendment Act, 1859 (c. 35), s. 24.

(x) Sug., V. & P. 11, 251, 549; Clare v. Lamb, L. R. 10 C. P. 334, 44 L. J.

C. P. 177, 32 L. T. 196 ; Bedcy v. Besley, 9 Ch. D. 103, 38 L. T. 844, 27 W. R.

184; Joliffc V. Ikd-er. 11 Q. 15. D. 255, 52 L. J. Q. B. 609. 48 L. T. 966; cf.

Palmer v. Jo/m.wn, 13 Q. B. D. 351, 53 L. J. Q. B. 348, 51 L. T. 211; I)<

Las»(dle V. GuUdford, 1901, 2 K. B. 215, 70 L. J. K. B. 533, 84 L. T. 549 (col-

lateral parol warranty).

land.
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should be entered into with the person taking the legal estate

in the land, as alienee—unless the conveyance is to a grantee

to the use of others, and, in that case, with the grantee (y).

A vendor or mortgagor of land is bound to give such Obligation to

covenants for title as are usual, unless it has been otherwise
^^^^^^^'^^^

agreed (2); but, on alienation by way of gift, the alienor, of

course, is not bound to give any covenants for title.

The following are the usual covenants for title, on a sale or Covenants

mortgage by an owner :—That he has good right to convey ;

"''"'^^'y »•'^"

that the subject of alienation shall be quietly enjoyed by

the alienee; that it is free from incumbrances; and that the

alienor and his successors will make such further assurance

of the premises as may reasonably be required. Where the

subject of alienation is a lease for years, a further covenant

is usually added, viz., that the lease is valid, and that the

rent has been paid, and the covenants in the lease have been

performed, up to the time of transfer («).

Covenants for title may, however, be qualified, as circum- To whose acts

stances, or the state of the title, may require—^;.r/., where the
t|;^y";j3'.

sale is made subject to certain incumbrances ; and an alienor,

who has only a limited or partial interest in the subject of

alienation, may expressly limit his liability under the cove-

nants to his own acts or interest [h). And usually, in the case

of a sale, the covenants are so expressed as to limit the liability

of the vendor to defects of title created by the acts or omis-

sions of himself, and persons claiming under him, and prior

owners up to, and including, the last purchaser for value. For

example, if the estate has been devised by will to the vendor,

by a person to whom it had been devised by a purchaser for

value, the covenants for title will extend to the acts and omis-

sions of the vendor and persons claiming under him, and of his

testator, and of that testator's testator, but not further. For

if, on the purchase by the first testator, the then vendor gave

similar covenants for title, such covenants run with the land

for the benefit of every subsequent owner (c). But the cove-

nants in mortgages and other securities for money are

unrestricted, and amount to a warranty with respect to the

acts and omissions of all persons {d).

(y) Sug., V. & P. 57fi-579 ; Par/e v. Midland Raihvay Company, 1894, 1 Ch.

11, 63 L.' J. Ch. 126, 70 L. T. 14
;'

1 Davidson, Conv. 95.

(z) Sug., V. & P. 573.

(a) As to the construction of, and remedies under, covenants for title, see

Sug., V. & P. c. 15.

(6) 1 Davidson, Conv. 96, 97 ; Dart, V. & P. 619, 620 ; Earl Poulett v. Hood,

L. R. 5 Eq. 115, 37 L. J. Ch. 224, 17 L. T. 486.

(c) Sug., V. & P. 577, 578 ; David v. Sahin, 1893, 1 Ch. 523, 62 L. J. Ch. 347,

68 L. T. 237.

(d) 1 Davidson, Conv. 97.
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Covenants by A trustee, or other person not beneficially interested in the
trustees, kc. subject of alienation, is only bound to covenant that he has

himself done no act to incumber it. But where the proceeds

of sale are to be paid to ccsfuis que trust, they may be bound to

give the usual covenants for title (r).

On voluntary On au alicuatiou by way of gift, the alienor sometimes
itlieiiation, or gjygg ^ covenant for further assurance; and frequently this is

the only covenant given by a settlor, even where the settlement

is for valuable consideration, e.g., a marriage settlement.

For quiet A lease for years usually contains a covenant by the lessor
|-iijoyinent in

f^^j. qyigj enjoyment by the lessee, framed so as to make the

lessor liable only for disturbance by himself, or persons

claiming under him. An interruption of the lessee's enjoy-

ment by any other person is not within the covenant ; hence,

it has been held that, where such a covenant is contained

in an underlease, a re-entry by the superior landlord, on for-

feiture of the superior lease by the sub-lessor, does not render

the latter liable to the under-lessee, upon the covenant (/).

—

The use of the word 'demise' in a lease, as the operative word,

creates, by implication of law, a covenant by the lessor for

quiet enjoyment by the lessee, and, perhaps, for title also,

during the continuance of the lessor's estate (.y); but whether

these implied covenants are absolute—that is, whether the lessor

is liable under them in case of disturbance of the lessee by any

person—or apply only on disturbance of the lessee by the

lessor and persons claiming under him, is a point on which the

authorities differ (//). — Contracts for quiet enjoyment are

similarly implied, according to some authorities, in leases not

under seal, either from the use of the word ' let,' or from the

relation of landlord and tenant thereby created (/); but this,

also, has been questioned ; and it has been held that, if any

contract for quiet enjoyment can be implied in such a case, it

does not cover disturbance by a person not claiming under the

lessor (/).—Where the lease contains an express covenant by

the lessor for quiet enjoyment, the implied covenants are

thereby superseded, according to the rule expressed by the

maxim exjyressum fncit cessare tacitiwi [k).

(c) Sug., V. & P. 574. 575.

{/) KeUy V. Rof/erg, 1892, 1 Q. B. 910. 61 L. J. Q. B. 504, 66 L. T. .582.

(.7) Noke's Ca.ic, Kep. pt. 4, 80 b ; 1 Davidson, Con v. 86 ; 1 Dart, 636.

{h) See judgment of C. A. in Bayncg <t- Co. v. Llm/d d- Sons, 1895, 2 Q. B. 610,

at pp. 616, 617, 64 L. J. Q. B. 78 7, 73 L. T. 250.

(t) See Budd-Scott v. Daniell, 1902, 2 K. B. 351, 71 L. J. Q. B. 706, 87 L. T.

392 ; and cases there cited.

(j) Bnynes d: Co. v. Llwjd d' Sons, sur>. note (A) ; Jones v. Lavington, 1903, 1

K. B. 253, 72 L. J. K. B. 98, 88 L. T. 273.

(k) Shep. Touch. 165.
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Prior to the enactment next mentioned, every covenant for Covenants for

title—except that implied by the word ' demise,' and, formerly, ^^^^^ implied
i

, • T 1 /7\ -1 under Con-
some Others that were implied (/)—was necessarily an express veyancingAct,

contract set forth in the instrument of transfer, or in an ac- I88i.

companying instrument. But, by the Conveyancing and Law
of Property Act, 1881 (c. 41), where certain words, descriptive

of the character in which the alienor conveys, are inserted in a

conveyance (?«) made after the 31st December, 1881 (not being

a lease at a rent, or a customary assurance, other than a deed,

conferring a right to admittance to copyhold land) {n), cove-

nants for title are deemed to be included in the conveyance,

or, in other words, are implied ; if the conveyance is within one

of the following provisions of the Act, on this subject.

In a conveyance for value, by a person who conveys, and By beneficial

is expressed to convey, ' as beneficial owner,' the covenants owner,

usually given on a sale by a beneficial owner (p. 277) are implied;

unless the conveyance is by way of mortgage, and, in that case,

the covenants usually given on a mortgage by an owner (p. 277)

are implied (s. 7 (1) ).

In a conveyance by way of settlement, by a person who By settlor,

conveys, and is expressed to convey, 'as settlor,' a covenant for

further assurance by him, and persons claiming under him, is

implied (s. 7 (1)).

In a conveyance by a person who conveys, and is expressed By trustee,

to convey, 'as trustee,' or 'as mortgagee,' or 'as personal "'°'^*sagee, &c.

representative ' of a deceased person, or ' as committee ' of a

lunatic so found by inquisition, or ' under an order ' of the

Court, a covenant by such person that he has not incumbered

is implied (s. 7 (1) ).

Where a person is expressed to convey ' by direction of ' By owner

another person, who is expressed to direct ' as beneficial owner,' ^|^''^^j5j.°°
°''""

the latter is deemed to convey, and to be expressed to convey,
'^''y^°°^-

as beneficial owner; and a covenant on his part is implied

accordingly. Thus, if a trustee conveys by direction of his

cestui (pic trust, and this is expressed in the conveyance,

according to the Act, the usual covenants for title, on the part

of the cestui que trust, will be implied (s. 7 (2) ).

Where a wife and her husband respectively convey, and By husband

are expressed to convey, ' as beneficial owners,' she is deemed ^nd wife.

[l] As to the latter, see Burton, §§ 587, 89L The Real Property Act, 1845

{c. 106), s. 4, excludes these implications, except where 'grant' implies a

covenant under any statute (see p. 475).

(m) ' Conveyance,' in the Act, includes (unless a contrary intention appears)

assignment, appointment, lease, settlement, and other assurance, and cove-

nant to surrender, made by deed, on a sale, mortgage, demise, or settlement,

of any property, or on any other dealing with or lor any property : s. 2 (v).

(n) See as to the mode of giving the covenants on the conveyance of copy-

Lolds, post, p. 324.
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to convey, and to be expressed to convey, by direction of the

husband as beneficial owner; and, in addition to the covenant

implied on her part, there are also implied, on the part of the

husband, a covenant as the person giving the direction, and a

covenant in the same terms as the covenant implied on the

part of the wife (s. 7 (o)).

The foregoing covenants run with the estate or interest

conveyed, for the benefit of the person for the time being

entitled thereto. They may be varied or extended by deed,

and may be excluded by the omission of the requisite statutory

words (s. 7 (4) (6) (7)).

Since the olst December, 1881, these provisions have been

usually relied on in the conveyance of land, in lieu of the

insertion of express covenants for title. It will be observed,

however, that the Act does not prohibit the insertion of

express covenants.

Deliver)/ of Documents of Title.—On the alienation of an

estate or interest in land, the alienee acquires, without any

express grant or stipulation, such rights of the alienor in the

documents of title as are legally incident to the estate or

interest transferred ; unless the documents relate also to other

land, which is retained by the alienor. In the latter case, the

alienor is entitled to retain the documents; except, of course,

on a mortgage of the land, or where delivery of the documents

has been stipulated for. Formerly, a vendor of land had not

this right, unless the land retained by him was of greater

value than that sold(o); but it is given him by the Vendor

and Purchaser Act, 1874 (c. 78), s. 2, where any part of the

estate to which the documents of title relate is retained by

him. But the alienor is not entitled, nnder this enactment or

the previous law, to retain a document of title to the land, on

the ground, merely, that it also relates to personal property

held by the alienor ; as in the case of a mortgage deed com-

prising land and a policy of insurance on the mortgagor's

life(^).

Conveyancing Where a vcndor retains the documents of title, he is, in

Act, 1881, as general, bound to give the purchaser undertakings—of which

fec^'oUitie-"' the benefit will run with the purchased land, and the burden

deeds. with the land retained—to produce, and deliver copies of or

extracts from, the documents, at the request and expense of

any person interested in the land sold, and for the safe

custody of the documents (^). Prior to the 31st December,

(o) Sug., V. & p. 433, 434.

( p) Re Williams and Duchess of Newcastle's C<mtract, 1897, 2 Ch. 144, 66 L. J.

Ch. 543, 76 L. T. 646.

(q) Sug., V. & P. 450, 453.
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1881, these iindertakings were usually given in the form of

covenants under seal, which stated in detail the extent of the

obligations thereby incurred. But since that date, under the

Conveyancing and Law of Property Act, 1881 (c. 41), s. 9, an

acknowledgment in writing, given by a person who retains

possession of documents to another ])erson, of the right of the

latter to production of those documents, has, in ellect, the same

operation as the ordinary covenant for production and delivery

of copies, &c.. of documents of title. And if he gives an under-

taking in writing for the safe custody of the documents, such

undertaking has^ in effect, the same operation as the ordinary

covenant for safe custody of documents of title.—Under the

Vendor and Turchaser Act, 1874 (c. 78), s. 2, a vendor's in-

ability to give the purchaser a legal covenant for production

and copies'of documents of title is not an objection to the title,

if the purchaser will, on completion of the contract, have an

equitable right to production of the documents (r).

A purchaser is entitled to attested copies (.s) of such of Right to

the documents of title (except documents of record) as are |Jft^^^^^^^J«P^^^^

not delivered to him. Unless otherwise agreed, the expense retained,

of making such copies is borne by the purchaser (t).

If any documents of title, which a purchaser is entitled to Expenses as

have delivered to him on completion of his purchase, are not
Jl'^j^^^'J^^^^

^^

in the vendor's possession, the latter must bear the expense

of obtaining them, unless the contract of sale has otherwise

stipulated ; for this is not an expense of production of docu-

ments of title not in the vendor's possession, under the enact-

ment already referred to (p. 269), which makes such an expense

payable by the purchaser (u).
'^

Neo-lect on the part of a purchaser, or other alienee, to Alienee should

obtain "possession of documents of title, to delivery of which ".'^^^'"P;'-''®^^-

i-i t • 1 1 ii-^i- e sion ot the

he is entitled, exposes him—unless the non-delivery to him ot title-deeds.

the documents is satisfactorily accounted for—to the risk of his

rights being postponed, in equity, to the claim of some other

person, who has been led to suppose, from the fact of the

alienor holding the documents, that he has not previously dis-

posed of the land. On the other hand, an alienee who gets the

documents of title may be thereby protected, in equity, against

(r) As to how far such an equitable right exists, see Sug., V. & P. 443; Fain

V. Ayrea, 2 Sim. & Stu. 583.

(«) I.e., copies subscribed with the names of the persons who have

examined them with the originals. Such copies are, of course, only secondary

evidence.

(() Conv. & L. P. .\ct, 1881 (c. 41), s. 3, sub-s. t; ; reversing the former rule

on the subject.

(n) Re. Duthy and Jemfon's Cmtract, 1898. 1 Ch. 410, fi7 L. J. Ch. 218, 78 L. T.

1223.
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the claims of a prior alienee, who ought himself to have ob-

tained possession of the documents (^iiu).

Sect. III.—Object or Purpose of Alienation.

Effect of Invalid Alienations.—As a general rule, an agreement is

unlawfulness
^^|^j^ Ij^f^j^ ^^^ ]^a^^v and iu equity, if it is entered into for an

lnd°a?iena"^^ illegal purposc, or tends to promote an object that is unlawful

tions. or opposed to public policy. And where a trust for such a

purpose or object is intended to be created, it will not be

enforced in favour of the parties intended to be benefited

thereby (/')• But, in general, a completed alienation cannot

be impeached by the alienor, or a person claiming under him,

on any such ground as above. It operates, therefore, as an

effectual transfer to the alienee, notwithstanding any such

purpose or object, even though the alienee be intended to

hold the property merely as a trustee ; unless, in the last case,

the intended trust could never come into operation, and thus

fails ab initio ; for, in that event, there will be a resulting trust

for the benefit of the settlor (vv).

Alienations Certain alienations, however, are invalid on account of their

invalid on objects or purposes, either by the common law—as being trans-

object"''
" actions opposed to public policy—or by express enactments

of statutes; and of such alienations some are void, others

voidable.

In what cases Void alicnutious include— perpetuities; certain trusts for

void. accumulation of income; certain alienations upon unlawful

conditions; certain dispositions for charitable purposes; and

certain alienations of advowsons.

In what cases Voidable alienations include—alienations in fraud of cred-
voidable. j^Qj.g . alienations in fraud of subsequent purchasers ; and

alienations whereby forfeitures are incurred.

Void and voidable alienations will be here considered

(except so far as any of them are discussed in other chapters)

in the foregoing order.

Perpetuity Perpetuities.—By a perpetuity is meant a grant, or other
defined

{uu) See Sng., V. & V. 772 ; Rice v. Rice, 2 Drew. 73 ; Clarke v. Palmer, 21

Ch. D. 124, 51 L. J. Ch. (i;^ ; Northern Counties Insurance Co. v. Whipp, 26 Ch.

D. 482, 53 L. J. Ch. (;29, 51 L. T. HOG ; Lloyds BtinLin;/ Co. v. Jo7iea, 29 Ch. D.

221, 54 L. J. Ch. 931, 52 L. T. 40!); Manners v. Mew, 2it Ch. D. 725 ;
Farrand

V, Yorkshire Banking Co., 40 Ch. D. 182, 58 L. J. Ch. 238, (JO L. T. 669 ;
Dixon

V. Winch, 1900, 1 Ch. 736, 6!) L. J. Ch. 465, 82 L. T. 437 ; and other cases cited

ante, p. 198, note {t).

(i) See 1 Dart, V. & P. 277 ; Lewin, 114.

(vv) See Ayerst v. Jenkins, L. R. 16 Eq. 275, 29 L. T. 126, 21 W. R. 878; cf.

Pawson V. Brown, 13 Ch. D. 202, 49 L. J. Ch. 193, 41 L. T. 339 ; Phillips v. Prohyn,

18S/9, 1 Ch. 811, 68 L. J. Cli, 401, 80 L. T. 513.
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limitation, whereby the vesting of a contingent estate or interest

is, or may be, postponed for a longer period than the law

permits (iv)

To prevent the inconveniences attending excessive restraints Period for

on alienation, a period is fixed by law within which every
J^^=^JJ^"J^'"'*^

estate or interest, created either inter vivos or by will, and

which is not, from the time of its creation, a vested interest,

must necessarily become a vested interest. But for this re-

quirement, the alienation of the fee simple might be eflectually

restrained for an indetinite period, by means of grants of

contingent remainders or executory interests, until the vesting

of which, no person could have an absolute estate in fee simple

in the land.

Grants of remainders, in settlements of land, are (except in Rules appiy-

the cases presently mentioned) confined within the legal period
JJJJ^jJ"^*^

by the operation of the rules—which have been already

explained—that an estate cannot be granted to the child of an

unborn person, in remainder after a particular estate limited to

the parent (p. 115); and that a contingent remainder (unless

it be within the Contingent Remainders Act, 1877) must vest on

or before the expiration of the particular estate, or fail altogether

(p. 111). But the former of these rules does not extend to any

grant in remainder, after a particular estate to an unborn

person, except a grant to the child of that person (x). And the

latter rule, as has been seen (p. 142), does not apply to grants

of equitable estates in remainder; nor does it apply to grants of

remainders within the above-mentioned Act ; and neither rule

is applicable to grants of executory interests. These different

limitations are subject, however, in common with all others, to

the rule next stated.

This rule, which is known as the rule against perpetuities. The rule

may be stated as follows : A grant, or other limitation, of any ^^^^'''

estate or interest, to take effect in possession or enjoyment at a

future time, and which is not, from the time of its creation, a

vested estate or interest, will be void ah initio if, at the time

when the limitation takes effect, there is a possibility that the

estate or interest limited will not vest within the period of

a life or lives then in being, or within a further period of

twenty-one years thereafter (y).

(w) See Lewis, Perp. 164 ; Child v. Baylie, Cro. Jac. 459 (1618, 1623), which
appears to be tlie earliest case in which the invalidity of a perpetuity was
recognised ; The Duke of Norfolk's Case, 3 Ch. Cas. 1 (1647).

(x) See 3 pt. 1 Pav. Conv. 336, 338 ; Marsden, Perp. 166 ; Lewis. Perp. 401>

;

2 Prest. Abstr. 114, 115 ; but see per Kay, J., in Re Frost, 43 Ch. D. at p. 2."):!.

That the rule does not applv to limitations of personalty, see Re Bou-les, 1902,

2 Ch. 650, 71 L. J. Ch. 822, 51 W. R. 124.

(y) See Lewis, Perp. ch. 12; Marsden, Perp. ch. 1 ; Cadcll v. Palnier, 1 CI.

& i\ 372 ; S. C, and notes thereto, L. C. R. P. 578.
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Its application Thiis—taking instances of executory interests—a gift to the
to executory first son of A. who shall attain the age of twenty-four years
iiiterestg;

^^ ^^^ having a son of that age) is void, since it is uncertain

whether any son of A. will attain that age within twenty-one

years after A.'s death. And so, if the gift were to the first son

of A. who should take a degree at a university, or marry, or do

any other act, the performance of which is not necessarily con-

fined to the minority of the donee, the gift would be void,

although the act should eventually be done within the period

allowed by the rule (z). Again, a stipulation that a vendor of

land, or his heirs, shall have a right of re-purchasing it, or a

condition of re-entry in certain events, annexed to a grant of

an estate of inheritance, creates (as regards the application of

the rule against perpetuities) an executory interest in the land
;

and if the event upon which the right of re-purchase or re-entry

is to be exercisable may occur beyond the period allowed by the

rule, the stipulation (a) or condition (h) is void.

The following examples show the application of the rule, with

respect to limitations of contingent remainders.—If land be

given to A. for life, with remainder to his son (then unborn) for

life, with remainder to the eldest male descendant of B, who
shall be living at the death of A.'s son, the last remainder,

though it is not void under the rules applicable to contingent

remainders, is void by the rule against perpetuities; since it

would not necessarily vest within the period allowed by that

rule (c). Again, if by a will land be given for life to a person,

who is unmarried at the death of the testator, and after that

person's death to his or her wife or husband for life, with

remainder to their children living at the death of the survivor

of that person and his or her wife or husband, the contingent

remainder to the children is void by the above rule ; since the

wife or husband may be a person who is not born at the time

of the testator's death ; and thus the lives, after which the

remainder is to vest, are not both necessarily lives of persons

in being at the death of the testator {d).—And again, if land be

vested in trustees, in trust for A. for life, with remainder in

trust for the first of his sons who shall attain the age of twenty-

four, the remainder is void by the rule against perpetuities {e)
;

(2) Lewis, Perp. 466 ; see Re Wrightson, 1904, 2 Ch. 93,

(a) London & S. W. Ry. Co. v. Gomm, 20 Ch. D. 502, 51 L. J. Ch. .'530, 46 L. T.

449; and see SaviU Bros. Ld. v. BvtheU, 1902, 2 Ch. 523, 71 L. J. Ch. 652, 87

L. T. 191.

{b) Dunn V. Flood, 25 Ch. D. 629. 54 L. J. Ch. 370, 52 L. T. 699 (affd. on

appeal 28 Ch. D. 586) ; Re HoUisx I/o.sjdt(d and Hague's Contract, 1899, 2 Ch.

.'-,40, 68 L. J. (^h. 673, 81 L. T. 90.

(e) See authorities cited in note (w), supra; Lewis, Perp, 417.

(c/) R£ Harvey, 39 Ch. I). 289, 60 L. T. 79; Re Frost, 43 Ch. D. 246, 59 L. J-

Ch. 118, 62 L. T. 25.

(<) Abbis V. Barney, 17 Ch. D. 211, 50 L. J. Ch. 348, 44 L, T. 267.
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for, being an equitable interest, it is not aflected by tlie rule of

the common law under which a remainder must vest before or

on the expiration of the })iutieular estate (p. 142). A <,'rant of

the legal estate to A. for his life, witii remainder to ihe first of

his sons who shall attain the age of twenty-four is suljject to the

rule last mentioned—notwithstanding(asitseenis)the(Jontingont

Kemainders Act, 1877 (p. llo); and since, under that rule, the

remainder will fail unless it vests before, or at, the death of A.,

it necessarily vests (if at all) within the period prescribed by

the rule against perpetuities.

In the case of a limitation of a future estate or interest to Application of

a class of persons—as to the children of A.—if the share of any
^"lilg tj'""'*

member of the class will, or may, vest after the expiration of
dj^^j^

the period allowed by the rule against perpetuities, the limitation

is void as to the whole class ; even though the share or shares

of one or some of the members of the class will vest (if at all)

within the period allowed by the rule. Thus, if land were given

to such of the children of A. as, either before or after his death,

should attain the age of twenty-five, the limitation would be

void, even as to those children who attained the required age in

A.'s lifetime, or within twenty-one years after his death (/). An
exception to this rule occurs, where shares of all the female

members of a class are given subject to a restraint on antici-

pation, whereby the shares of some, but not all, of them are

prevented from vesting within the period prescribed by the rule

against perpetuities ; for, in such case, the restraint is void

only as to the shares that cannot vest within that period (g).

It will be observed that the period within which, under the When the

rule against perpetuities, a future estate must vest, commences P*""'?!^ allowed

at the time when the limitation of the estate comes into force
; commencel

which is the date of the execution of the instrument containing

the limitation, where it is an instrument made inter vivos, and the

date of the testator's death, where the limitation is contained in

a will. In the application of this rule to an appointment made
in exercise of a special power of appointment, however, the

instrument by which the power was created is deemed to be the

instrument by which the estate is limited. Hence, no appoint-

ment can be made in exercise of the power, which would have

been an invalid appointment under the rule against perpetuities,

had it been a limitation contained in the instrument creating

the power. Thus, if land be granted by deed to A. for life, with

remainder to his issue as he shall appoint, and ho afterwards

appoints to a son, \x, in fee simple, but if B. should die without

(/) Leake v. Robinson, 2 Mer. 363; Pearks v. Mosley, 5 Anp. Cas. 714, 50

L. J. Ch. 57, 43 L. T. 449 ; lie Mervin, 1891, 3 Ch. 197. 60 L. J. Ch. 671; 65 L. T.

186 ; Re Rmsell, 1895, 2 Ch. 698, 64 L. J. Ch. 891, 73 L. T. 195.

(r/) Re Ferneleyi Trusts, 1902, 1 Ch. 543, 71 L. J. Ch. 422, 86 L. T. 413; post.

p. 455.
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leaving issue, then to the eldest child of another son C.—both B,

and C. having been born since the date of the deed creating

the power—ia this case, the appointment to C.'s eldest child

will be void for remoteness. For, reckoning from the date of

the deed creating the power, the child would not necessarily be

born within a life or lives then in being, and twenty-one years

thereafter. But in the case of an appointment made in exercise

of a general power, the estate is deemed to be limited by the

instrument of appointment (//).—A power of appointment is not

invalid because it purports to authorise an appointment that

would be void under the rule against perpetuities, provided the

appointment be made in compliance with the rule {i).

Furtherperiod For the purposes of the rule against perpetuities, a person

en ventre sa tnere, either at the expiration of the period allowed

by the rule as above stated, or at the time when the limitation

takes effect, is considered to be a life in being {J).

The lives which are the measure of the period allowed by

the rule are not restricted to those of persons taking interests

under the instrument, but may be taken arbitrarily ; and there

is no limit to their number {k). But if no lives are taken as

part of the period, the other part, viz., the twenty-one years,

cannot be exceeded (/).

Where a limitation of an executory interest is void under

the rule against perpetuities, the preceding estate, which the

executory interest was intended to abridge or defeat, remains

unaffected {m). But where a limitation is void under the rule,

any succeeding limitation, which is expectant or dependent on

the void limitation, is also void ; even where, if it had been

valid, it must have taken effect, if at all, within the period

prescribed by the rule. Thus, where by a will a gift is made
to a class, to be ascertained at too remote a period, with a gift

over to A. (a person living at the testator's death) on failure

of the class, if A. should then be living, the gift to A. is void

for remoteness (71). In the case, however, of alternative limita-

tions, one of which is, while the other is not, void under the

in case of

•Testation

\V^hat lives

lUiiy be the

measure of the

period.

Effect of

remoteness
on other

liiuitatiuns.

(h) Sa?., Pow. 395-397 ; see Re Broivn and Sibley's Contract, 3 Ch. D. 156, 24
W. R. 782; Cooke v. Cooke, 38 Ch. D. 202, 59 L. T. G93, 3G W. R. 756.

(t) Slark V. Dakyns, L. R. 10 Ch. 35, 44 L. J. Ch. 205.

ij) Caddl V. Paliaer, 1 CI. & F. 372, L. C. R. P. 578; Re. WUiner's Tr^ists,

1903, 2 Ch. 411, 72 L. J. Ch. 670, 89 L. T. 148.

(it) Cadcll V. Palmer, supra ; Marsden, Perp. 32.

(I) See Palmer v. Ilolford, 4 Russ. 403 ; Marsden, Perp. 34 ; London <L- S. W.
Ry. Co. V. Gomrti, sup. note («).

(m) See cases cited supra, note [h) ; Re Abbott, 1893, 1 Ch. 54, 62 L. J. Ch.

46, 67 L. T. 794 ; Hancock v. Watson, 1902, A. C. 14, 71 L. J. Ch. 149, 85 L. T.

729.

(n) Marsden. Perp. Ch. 15; Palmer v. Holford, 4 Russ. 403; London dt S. W.
Rij. Co. V. Goiiiiii, supra, note (a) ; and see Hancock v. Watson, supra, note (m).
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rule, the latter will take effect. Thus, where land is given to

the first son of A. who shall attain twenty-five, but if A. shall

have no son, then to B., the invalidity of the first gift under the

rule, will not prevent the latter from taking eflect (o). And,
as has been seen (p. 116), a limitation by will to an unborn
person for life, followed by a limitation to his child or children

in tail, may be construed c// jnis, as a gift of an estate tail to

that person, and may thus be valid under the rule against

perpetuities.

The rule against perpetuities does not apply to a limitation Exceptions

—

of a future estate preceded by, or taking effect in defeasance )i""tations i

of, an estate tail, which may be barred by the tenant in tail, estates tail.

As such a limitation is liable to be thus defeated at any time,

the remoteness of the event on which it is to arise does not

affect its validity (p).

Trusts in favour of charities, which, in effect, prevent for Trusts f..r

an indefinite period the vesting of the absolute ownership in <;ha"tie8.

any person, are also exempted, on grounds of public policy,

from the operation of the rule (q).

It has been established, moreover, by modern decisions. Powers of sale,

that a power to sell land, given by deed or will to trustees,^

and exercisable in defeasance of estates limited by the deed or

will, is not void for remoteness, although it be not expressly

restricted as to the time of its exercise ; the reason being, that

when, under the deed or will, an estate tail in the land (by the

barring of which the power would be destroyed), or an estate

in fee simple in the land, has become vested in a person as

owner, or in co-owners—which of course must occur, if at all,

within the period prescribed by the rule against perpetuities

—

the power ceases to exist, if its exercise be inconsistent with
the rights of ownership of the owner or co-owners (/•). The
rule is the same in the case of a trust for sale of land, where
the trust may be determined within the period prescribed by
the rule against perpetuities by the person or persons entitled

to the proceeds of the sale (s). But if a deed or will directs

the sale of land at a time beyond the period defined by the rule

against perpetuities, the power is void for remoteness ; though,

in that case, if the persons who were to have taken the proceeds

(o) See Ercrs v. Challis, 7 H. L. C. 531 ; M(mypcnny v. Deriruj, 2 D. M. & G.
145.

ip) Butler's note to Fearne, C. R. 562 ; Marsden, Perp. 12, and Ch. 7.

(q) Carnf v. Lorifj, 3 D. F. & J. 75 ; Lewin, 18.

(r) Cde V. Sncdl, 4 Dru. & War. 1, .32 ; Lantxhery v. Collier. 2 Kay & J. 709 ;

Jic Lord Sudilcy and Baines <t Co., 1894, 1 Cb. 334, 63 L. J. Ch. 194, 70 L. T.

549 ; and see ante, p. 180.

(s) Ee Tweedie and Miles. 27 Ch. D. 215, 54 L. J. Ch. 71 ; Ji( Douglag and
Powell's Contract, 1902, 2 Ch. 296, 71 L. J. Ch. 850.
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of the sale are ascertained within tlie prescribed period, they

will be entitled to the land {t).

Conditions The nile against perpetuities does not apply to a condition
and covenants

(^f re-entry Contained in a lease ; nor to a covenant in a lease
in leases, &c.

^^^ jj.g renewal, or a right under any other covenant running

with the land in a lease ; nor to a right of re-entry for securing

a rent-charge ; nor to a power of sale in a mortgage ; notwith-

standing that any such right be exercisable beyond the period

prescribed by the rule {u). Nor does it apply to a restrictive

covenant contained in a conveyance of land ; or to any contract,

whether for payment of money or the doing of any other act,

which is not, in effect, a limitation of property (v).

F(-rmerly Trusf.s for Accumulation of Income.—Prior to the statute
subject only to jjg^j- nientioned, real or personal estate might be vested in

perpetmUes. trustees, upon trust to accumulate its rents or profits for

any lawful purpose, for as long a period as is allowed by

the rule against perpetuities for suspension of the vesting of

property (w).

The Accunm- The law on this subject of income was altered, however, by

S"^
^''^'

^^^® Accumulations Act. 1800 (c. 98), a statute also known as

the Thellusson Act. That Act prohibits the settlement or

disposition of real or personal estate, in such manner that the

rents or profits thereof shall be wholly or partially accumu-

lated (x), for longer than the life of the grantor or settlor, or

twenty-one years from the death of the grantor, settlor, or

testator—or during the minority, or respective minorities, of

any person or persons living, or en ventre sa mere, at the death

of such grantor, settlor, or testator—or. during the minority, or

respective minorities, only, of any person or persons who, under

the instrument directing such accumulation, would for the time

being, if of full age, be entitled to the income so directed to

• it) Goodier v. Johnson, 18 Ch. D. 441, 51 L. J. Ch. 369, 45 L. T. 515; Ooodier

V. Edmunds, 1S9.3, 3 Ch. 455, 62 L. J. Ch. 649 ; Re Wood, 1894, 3 Ch. 381 ; iJ«

Daveron, 1S93, 3 Ch. 421, 63 L. J. Ch. 54, 69 L. T. 752; Re Appleby, 190.3, 1 Ch.

565, 51 W. R. 153.

{u) Marsden, Perp. 11, 13. 15 ;
per Jefiisel, M. R., in London tfc S. 11*. By. Co. v.

Gomm, supra, note (a) ; Muller v. Trafford, 1901, 1 Ch. at p. 61, 70 L. J.

Ch. 72.

(v) Marsden, Perp. 13-15, 25 ; Mackenzie v. Cliilders, 43 Ch. D. 265, 59 L. J.

Ch. 188, ()2 L. T. 98; and see London tfc S. W. Ry. Co. v. Gomm, sup., at pp.

575, 576.

(w) Per Lord Eldon ; Griffiths v. Verc, 9 Yes. 127, L. C. R. P. ; Thellusson v.

Woodford, 4 Yes. 227, 11 Yes. 112.

(x) As to where the application of the income of land in works upon the land

is or is not within the Act, see Vine v. RaJeiyh, 1891, 2 Ch. 13, 60 L. J. Ch.

675; Re Mason, 1891, 3 Ch. 467, 61 L. J. cii. 25. That its application in

keeping up a sinking-fund policy on leaseholds is not within the Act, see Re

Gardiner, 1901, 1 Ch. 697, 70 L. J. Ch. 407. See Wriyhtson, 1904, 2 Ch. 93.
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be accumulated. And the Act further provides, that the

produce of the property, so long as the same shall be directed

to be accumulated contrary to the above provisions, shall go to,

and be received by, the person or persons who would have been

entitled thereto, if the accumulation had not been directed

(s. 1).

Provisions for payment of debts (//) ;
provisions for raising ExceptionH.

portions for a child or children of the grantor, settlor, or

testator, or of any person taking an interest under the instru-

ment; and directions touching the produce of timber or wood
upon any lands, are respectively excepted from the operation

of the Act (s. 2).

A recent statute, the Accumulations Act, 1892 (c. 58), pro- Accumuia-

hibits the settlement or disposition of any property, in such ^ions Act,

manner that the income of the property shall be accumulated

for the purchase of land, for a longer period than the minority

or minorities of any person or persons who would, for the time

being, if of full age, be entitled, under the instrument directing

the accumulation, to the income thereby directed to be accumu-

lated (z). Subject to the provisions of this Act, accumulation

may be directed in an instrument for any one of the several

periods mentioned in the Accumulation Act, 1800, though not

for more than one of them (a).

A trust for accunmlation for a period longer than that Effect of the

allowed by the Accumulations Act, 1800, is valid for the period Accumnia-

allowed, and fails only to the extent of the excess. The in- j'g^ ^
'

come accruing during the remainder of the period to which

the direction extends (including the income accruing from the

accumulations during the period allowed), passes, by way of

resulting trust, to the settlor ; or, if he be dead, to his heir-at-

law, or residuary devisee, so far as it consists of income of real

estate, and so far as it consists of income of personalty, to his

next of kin, or residuary legatee (b).

If, however, the accumulation of income be directed for a Application of

period exceeding that allowed by the rule against perpetuities, ''"^'^
\^^i°**^

the direction cannot take effect, even during the period allowed
^^"^^^

by the Act, but is entirely void (c).

(y) See Matthexcs v. KeUc, L. R. 3 Ch. 691, 16 W. R. 1213.

(2) Re Clutterbuch, 1901, 2 Ch. 285, 70 L. J. Ch. 614, 84 L. T. 757; Re
Baroness Llanover, 1903, 2 Ch. 330, 72 L. J. Ch. 729, 86 L. T. 856.

(a) See Jagger v. Jagger, 25 Ch. D. 729, 53 L. J. Ch. 201, 49 L. T. 667.

(b) Gnffiths V. Vere, 9 Ves. 127, L. C. R. P. 618 ; Talbot v. Jevtrs, L. R. 20

Eq. 255, 44 L. J. Ch. 646, 23 W. R. 741 ; Wenthcrall v. Thornburgh, 8 Ch. D.

261, 47 L. J. Ch. 658, 39 L. T. 9; Re Travis, 1900, 2 Ch. 541, 69 L. J. Ch. 663,

83 L. T. 241 ; Re Pope, 1901, 1 Ch. 64, 70 L. J. Ch. 26, 49 W. R. 122 ; Marsden,

Perp. 338-340.

;c) Boughton v. James. 1 Coll. 26, 45, 1 H. L. C. 406 ; Marshall v. Edloivay,

1 Swanst." 432.

T
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Exception. But where a person is entitled to an exclusive and vested

interest in real or personal estate, the income of which is

directed to be accumulated, and is not under legal incapacitj',

the trust for accumulation is ineffectual, since it may be at any-

time put an end to by the person entitled to such interest.

The Thellusson Act, therefore, has no application to such a

case ; nor would the trust be affected by the rule against,

perpetuities, if the interest necessarily vested in the person

entitled, within the period defined by that rule {d).

Effect of. Alienafionfi upon Unlawful Conditions.—A limitation of an
estate in expectancy subject to a condition precedent—that is,

a condition upon the fulfilment of which the estate is to become
vested—is void, if the condition be unlawful ; whether the

estate be limited to take effect by way of remainder, or as an
executory interest. And any prior estate, which, if the con-

dition were valid, would be defeated by its fulfilment, will be

absolute—that is, will be unaffected by the condition (c). So

also, if an estate be granted subject to a condition subsequent,

and the condition be unlawful, there is no right of re-entry
;

and the grant takes effect as an unconditional limitation (/).
Conditions A condition is unlawful if its fulfilment is impossible at the
unlawful— time of the limitation, or afterwards becomes impossible by the

nient im-
" ^^^ ^f God, or by the act of the grantor himself—as if an estate

possible ; be granted upon condition that the grantee go to Eome in one

hour; or, that he marry a certain woman by such a day, within

which time the woman dies, or the grantor himself marries

her; or that the grantee do not marry without the consent of

a certain person, who dies before the grantee marries {g).

illegal

;

A Condition is unlawful, also, if it requires the doing of an
act which is positively forbidden by law, whether it be a crime

or a civil injury; as where an estate is granted upon condition

that the grantee kill another, or commit a trespass (A),

litrainst public Other conditions are unlawful on grounds of public policy
policy

;

Qj. morality. Such are conditions subsequent in restraint of

marriage ; at least, if the tendency of the condition is to exclude

(d) Marsden, Perp. 318, 333; Saunders v. Vautier, 4 Beav. 115; Batemanv.
/fotrkin, 10 15eav. 42() ; Harbin v. Master'man, L. K. 12 Eq. 559, 40 L. J. Ch.

7(iO, S. C. sub. nom. Wharton v. Masterman, 1.S95, A. C. 18G, G4 L. J. Ch. 3G9,

72 L. T. 431.

(e) See ante, p. 109 ; Co. Litt. 20G a ; Mary Portinf/ton''s Case, Rep. pt. 10,

35 a; 2 Bl. (Jorani. 157. But a bequest of personalty subject to an unlawful
condition precedent is, in some circumstances, treated as an unconditional
bequest ; see 2 Jarnian, Wills, 852.

(/) Co. Litt. 20G a, 218 a.

(g) 2 Bl. Comm. 157 ; Walker v. Walker, 29 L. J. Ch. 85G ; Graydon v. Hicks,

2 Atk. IG ; Re Grccnivood, 1903, 1 Ch. 749, 72 L. J. Ch. 281, 88 L. T. 202.

(h) 2 Bl. Comm. 157.
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marriage altogether ; as where the condition requires marriage

with a person having not less than £500 a year (i). But a

condition restraining marriage to a limited extent only—as

that the giantee shall not marry a particular person, or shall

not marry a second time, or without a certain person's consent

—is valid (./) ; except that, in the case of a gift of personalty,

a condition (whether precedent or subsequent) requiring consent

of a third person to a marriage, and perhaps some other con-

ditions in partial restraint of marriage, are void, where there is no

gift over on breach of the condition ; though to this rule, also,

there are some exceptions (/.'). And where an estate oi' interest

is given to a person until his or her marriage, with a gift over

(either by express limitation or by implication), in that event,

to another person, it is construed as a gift subject to a condi-

tional limitation taking effect in the event of the marriage : and,

as such, it is valid (/). although its tendency and effect are the

same as in the case of a condition subsequent.—On grounds of

public policy, also, conditions or limitations to take effect in

case of the future separation of husband and wife (?;i), or birth

of children out of wedlock {n), or cohabitation of a man and
woman without marriage, are invalid (o).—On the same ground, a

condition subsequent, to take effect if the grantee shall die with-

out having acquired a peerage, has been held to be invalid (p).

Again, a condition subsequent is, in general, invalid, if it be in restraint of

repugnant to the estate granted, or, in other words, if it be alienation,

intended to take effect in derogation of any of the incidents of

that estate ; as, a condition of forfeiture of a fee simple, if the

grantee shall die intestate {q), or if he shall attempt to alienate

(i) See MorJfij v. Rennoldaoii, 2 Hare 570 ; and notes to Scott v. Tyler, 1 L. C.

Eq. 535.

(j) Alien V. Jackson, 1 Ch. D. 399, 45 L. J. Ch. 310, 33 L. T. 713 ; Jenner v.

Turner, 16 Ch. D. 188, 50 L. J. Ch. 161, 43 L. T. 468 ; and notes to Scott v.

Tyler, supra.

(k) liei/nish V. Martin, 3 Atk. 330; Scott v. Tyler, and notes, supra; and as

to exceptions to this rule, see 2 Jarman, Wills 888 ; Re Nourse, 1899, 1 Ch. 63,

68 L. J. Ch. 15, 79 L. T. 376.

(I) Heath v. Lewis, 3 De G. M. & G. 954 ; see per Wigram, Y.C., in Morley v.

Rcnnoldson, 2 Hare 570, 580.

(m) Wren v. liradlei/, 2 De G. & Sm. 49 ; In Re Moore, 39 Ch. D. 116, 57
L. J. Ch. 936, 59 L. T. 681. But a limitation having reference to a separation
actually agreed upon, and afterwards taking place, is valid : Wilson v. Wilsem,

1 H. L. C. 538 ; Hunt v. Hunt, 4 De G. F. & J. 221.

(n) See Jarman, Wills, c. 31 ; Darin v. Dorin, L. R. 17 Eq. 463, 7 H. L. 568,
45 L. J. Ch. 652 ; and see post, p. 445.

(o) See Ayrrst v. Jenkins, ante, p. 282, note (vv). For other instances of acts
opposed to public policy, see Pollock, Contracts, c. 7 ; Leake, Contracts, pt.

3, Ch. 4.

{p) Egerton v. Earl Brownlow, 4 H. L. Cas. 1.

(q) Re Dixon, 190.3, 2 Ch. 458, 72 L. J. Ch. 642, 88 L. T. 862 ; see also 2

Jarman, Wills, 855.
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the estate (r), or if it shall become liable to the claims of his

creditors, through his bankruptcy or otherwise {s). But a con-

dition restraining alienation to a limited extent only, may be

valid ; as, that the grantee shall not alienate to a particular

person, or shall not sell the estate out of his family (t). And
an exception to the general rule occurs in the case of a con-

dition in a lease for years, or in a lease for life («), for forfeiture

on breach of a covenant against assignment of the estate, or in

the event of the tenant's bankruptcy, or in case of the estate

becoming otherwise subject to the claims of his creditors;

for, in a lease, such a condition is valid. Moreover, the rule is

subject to a qualification, similar to that applicable to con-

ditions in restraint of marriage—namely, that if an estate for

life or years (v) be given to a person until he shall attempt to

alienate, become bankrupt, &c., with a gift over in that event,

the limitation is valid. But such a conditional limitation

annexed to a grant of the fee simple is repugnant to the estate

granted, and is void (w). And if the owner of land limits an

estate in it to himself, subject to a conditional limitation, in

the event of his bankruptcy or insolvency, to another person,

the latter limitation is deemed to be opposed to public policy,

as being a fraud on the bankrupt law, and is void (x). If,

however, he limits an estate in the land to himself, subject to

a conditional limitation on attempted alienation by him, or in

some other event, not being a fraud on the bankrupt law, the

conditional limitation, it seems, is valid, even though the

claims of his creditors may be defeated thereby (;i/).

What are Bispositions for Charitable Purposes.—A disposition is

ciiancabie 'charitable,' in a legal sense, when it is made for the benefit
purposes. .

(r) Co. Lift. 223 a; Bradley v. Peicoto, 3 Ves. 324; S.C, and notes thereto,

L. C. R. P. .^H ; Shaw v. Ford, 7 Ch. D. (;69, 47 L. J. Ch. 531, 37 L. T. 749 ; Re

Machu, 21 Ch. D. 838, 30 W. R. 887 ; In lie Rosher, 2G Ch. D. 801, 53 L. J. Ch.

722, 51 L. T. 785; Re Dugdale, 38 Ch. D. 17G, 57 L. J. Ch. 634, 58 L. T. 581

;

Re Elliot, 1896, 2 Ch. 353, 65 L. J. Ch. 753, 75 L. T. 138. As to the invalidity

of a condition restraining tlie barring of an estate tail, or exercise of the

powers given by the bettled Land Acts, 1882 to 1890, see ante, pp. 48, 72.

(s) Brandon v. Robinson, 18 Ves. 429 ; see 3 pt. 1 Davidson, Conv. 109.

{t) Co. Litt. 223 a; s?e cases cited ante, p. 42, note (v).

(u) Co. Litt. 223 b ; Butler's note to Litt. s. 362.

{v) Lewin, lOS-110; 3 pt. 1 Davidson, Conv. 110 et neg. ; notes to Bradley v.

Peixoto, L. C. R. P. 514 ; Re Machu, 21 Ch. D. 838, 842, 30 W. R. 887.

(w) Re Machu, supra; 3 pt. 1 Davidson, Conv. Ill (m) ; Re Dugdale, supra,

note (r) ; Corbett v. Corbett, 14 P. D. 7, 58 L. J. P. 17, 60 L. T. 74 ; Metcalfe v.

Metcalfe, 43 Ch. D. 633, 59 L. J. Ch. 159, 61 L. T. 767.

{x) Higinbotharn v. Holme, 19 Ves. 88, 3 pt. 1 Davidson, Conv. 134 et scq. Of.

Holmes v. Penny, 3 K. & J. 90, 102 ; Re Detviold, 40 Ch. D. 585, 58 L. J. Ch.

495, 61 L. T. 21.

iy) See Re Detnwld, supra; Re Johnson Johnson, 1904, 1 K. B. 134, 73 L. J.

K. B. 220, 90 L. T. 61.
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of the community generally, or of a certain class of the com-

munity (as distinguished from particular individuals), and for

an object tending to the relief of the poor, or the advancement

of religion, learning, science, or art, or any other useful end (z).

Originally, alienations for charitable purposes were not, as Gifts ..f land

such, subject to any legal restrictions ; and with respect to f'>r charity—

alienations, for such purposes, of pure personal estate^hat is, statute,

such personal estate as is not, directly or indirectly, an interest

in land—the law has undergone no change. But, by the

Charitable Uses Act, 17:5.") (c. 36), gifts for charitable purposes

of interests in, or arising out of, land, or of personal estate to

be invested in land, were subjected to restrictions, the effect of

which was that such gifts could not be made by will, and

could be made inter vivos, only under certain conditions. This

statute was commonly called the Mortmain Act, though its

purpose was not accurately expressed by that title ; for the

word mortmain, in its proper legal sense, is applicable (as will

be seen) to alienations to corporations only, but applies to

these, whether they be charitable or not; while the Act

applied to alienations to charities, whether incorporated or not,

and to these alone (p. iTO).

The above Act, and certain Acts amending it. were Mortmain and

repealed, and re-enacted with amendments, by the Mortmain
J;^*J''J^^J*'

and Charitable Uses Act, 1.S88 (c. 42). That Act provides, in ^^^l
""

'

effect, that (subject to the exceptions presently mentioned) an

assurance of land (a), or of personal estate to be laid out in

the purchase of land, to or for the benefit of any charitable

uses, shall be void {an), unless the same be made in accordance

with the following requirements: (1) That it be made to take

effect in possession for the charitable use immediately from-

the making thereof; (2) that it be without any power of

revocation, reservation, condition, or provision, for the benefit

of the assuror, or of any person claiming under him—except

that nominal rents, mines, minerals, easements, and benefit of

stipulations as to buildings, &c., and a right of entry on non-

payment of such rent or breach of such stipulations, may be

reserved
; (3) that—unless it be an assurance of copyhold or

customary land, or of stock in the public funds—it be made

by deed executed in the presence of at least two witnesses

;

(4) that—unless it be an assurance in good faith for full and

valuable consideration (which may consist wholly or partly of

(z) 3 Steph. C'omm. 73, Lewin, 18. See notes to Corhijn v. French, L. C-

R. P. 639.

(a) See the definition of 'land' in the Mortmain and Charitable Uses Act,

1891 (c. 73), s. a (pod, p. 296), which is thereby made applicable to the Act

of 1888.

(aa) Doc v. Wrighte, 2 B. & A. 721 ; Churcher v. MaHin, 42 Ch. D. 312, 58

L. J. Ch. 586, 61 L. T. 113.
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a rent, rent-charge, or other annual payment), or an assurance

of stock in the public funds—it be made at least twelve

months before the death of the assuror, including the days of

the making of the assurance and of the death
; (5) that if it be

an assurance of stock in the public funds, not made for full

and valuable consideration in good faith, it be made by transfer

of the stock at least six months before the death of the

assuror, including the days of the transfer and of the death

;

(6) that—unless it be an assurance of stock in the public funds

—it be enrolled, within six months after its execution, in the

Central Office of the Supreme Court of Judicature (s. 4).

Kxemptions. Assurances for certain charitable purposes are exempted

by the Act from the foregoing requirements (I>). This ex-

emption applies to assurances by deed or will of land for,

or for the purposes of, a public park, or a school-house for

an elementary school, or a public museum, and to a gift by

will of personal estate to be applied in the purchase of land

for any of those purposes ; except that not more than twenty

acres of land for a public park, or two acres for a museum, or

one acre for a school-house, may be given by will ; and

provided that the will or deed (if the latter be made other-

wise than for valuable consideration) be executed not less

than twelve months before the death of the donor, and be

enrolled in the books of the Charity Commissioners within

six months after the death of the testator or the execution

of the deed, as the case may be. Assurances to, or in trust

for, any of the following institutions are also within the

exemption : the Universities of Oxford, Cambridge, London,

Durham, and the Victoria University, and any of the colleges

of those universities ; the Colleges of Eton, Winchester,

and Westminster (where the assurance is for the support of

their scholars), and Keble College. And an assurance inter

vivos, for valuable consideration, to trustees for any society

formed for religious purposes, or for the promotion of educa-

tion, art, literature, science, or other like purpose, of land not

exceeding two acres, whereon a building for such purpose is to

be, or has been, erected, is also within the exemption (r). And
as regards an assurance of land for the purposes of a school-

house for an elementary school within the meaning of the

Education Acts, 1870 to 1902, the Education Act, 1902 (c. 42),

has provided that the above mentioned Act of 1888, and so

much of the Act of 1891, next mentioned, as requires the sale

{b) These exemptions are not affected by tlie provisions of the Mortmain
and Charitable Uses Act, 1891 (c. 78) ; see s. 10 of that Act.

(c) Ss. 6, 7. As to other exemptions, see s. 8, tlie Mortmain, &.C., Act, 1892

(c. 11), exempting assurances by deed to local authorities from the require-

ments of the Act of 1888.
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of land assured by will, within a year after the testator's death,

shall not apply to the assurance (s. 2o (5) ).

As regards gifts by will for charitable purposes (where the Mortmain and

testator has died since the 5th August 1801) the restrictions ^"^^^'^'t'^^'e

imposed by the preceding statutes have been relaxed by the ^^^^
^

'

Mortmain and Charitable Uses Act, 1891 (c. 73). That statute

provides that land may be assured by will to, or for the

benefit of, any charitable use ; but that (except as presently

mentioned) such land shall, notwithstanding anything in the

will to the contrary, be sold within one year from the death of

the testator, or such extended period as may be determined

by the High Court, or a judge thereof, or the Charity Com-
missioners. If the land is not sold within the time limited

for the sale, it is to vest forthwith in the official trustee of

charity lands, and the Charity Commissioners are to take all

necessary steps for its sale (ss 5, 6) (d).

The Act also provides that any personal estate, by will As to person-

directed to be laid out in the purchase of land to or for the ^i*y a'^'^" '^>'

benefit of any charitable uses, shall (except as presently men- purchase of

tioned) be held to or for the benefit of the charitable uses, land

;

as though there had been no such direction (s. 7) (e).

By another provision of the Act, however, the High Court, as to retention

or a judge thereof, or the Charity Commissioners, may sanction or acquisition

the retention or acquisition, as the case may be. of land assured order.
'

by will (d), or proposed to be purchased out of personal estate

by will directed to be so laid out, to or for the benefit of any
charitable use, if satisfied that such land is required for actual

occupation for the purposes of the charity, and not as an in-

vestment (s. 8).

The provisions of the Charitable Uses Act, 1735, were held Meaning of

to apply to every interest that, in the legal phrase, ' Siivoured 'land 'under

of the realty ' (/). Thus, the following (as well as land, and ^^j'jjo™*'"

money, stock, &c., to be applied in the purchase of land) were
within the Act : Money to arise from the sale of land ; money
secured by mortgage of, or charge upon, land, or by mortgage
of rates or tolls, payable in respect of the ownership or use of

land ; money given to pay off a mortgage debt affecting land

belonging to a charity. But shares in, and debentures or

debenture stock of, a corporation which holds lands, were not

within the Act, since they are not interests in the land itself.

(d) That this enactment does not apply to a devise of land on trust for sale,

and for payment of the proceeds of sale to a charity, see authorities cited

infra note (/j.

(e) Re Sutton, 1901, 2 Ch. (MO, 70 L. J. Ch. 747, 85 L. T. 411.

(/) The expression 'impure personal estate' is commonly used in this con-

nection to denote any interest of the above kind that is personal estate.
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And a gift of money to a charity, for the purpose of building

on certain land already held by the charity, was not affected

by the Act, if that land was distinctly referred to in the gift

;

but otherwise the gift was void, as impliedly directing the

purchase of land, for the erection thereon of the building {(j).

Alteration by But as regards dispositions to which the Mortmain and
Mortmain and Charitable Uses Act, 1888, and the Mortmain and Charitable

UsefS^ Uses Act, 1891, apply, most of the preceding distinctions are

189L ' now of no importance; for the latter Act provides that the

term 'land,' in the Acts, shall not include money secured on

land, or other personal estate arising from, or connected with,

land(//). Hence, a devise of land upon trust for sale, and for

payment of the proceeds of the sale to a charity, is not affected

by the provisions of the Act of 1891, as to assurances of land

by will to charitable uses (i).

Where void. Alu'/iatimvi of Advoicmm.—If an advowson be alienated

during a vacancy of the benefice, the next presentation will

not pass to the alienee. And the alienation of a right of next

presentation, under the like circumstances, is void (j). By the

Benefices Act, 1898 (c. 48), ss. 1, 2, moreover, various restric-

tions are imposed on transfers of rights of patronage of

benefices. And under earlier statutes directed against simony,

as will hereafter be seen, the alienation of an advowson or

next presentation, for valuable consideration, under some

circumstances creates a forfeiture to the Crown of the next

presentation (p. 440).

V.ii.lable Alienations in Fraud of Creditors.—The statute 13 Eliza-

understat. 13 bcth, c. 5 (1571), cuacts, in effect, that all alienations of
Eliz. c. 5. lands, or of goods and chattels, made for the intent or purpose

of delaying, hindering, or defrauding creditors and others of

their actions, suits, debts, &c., shall, as against those persons,

their heirs, &c., be deemed void ; unless the alienation be made
upon good (which here means valuable) (/;) consideration, and

homi fide, to any person or persons not having, at the time of

the alienation, notice of such intent or purpose.

Effect of the The effect of this statute is to enable creditors to set aside

8tatute. any alienation (including an appointment under a general

(r/) See Corhyn v. French, and notes thereto, L. C. R. P. 63',).

(h) S. 3, repealing the definition of land in the Act of 1.SH8, s. 10 (iii.).

(i) Re Wifkinson. 1902, 1 Ch. 841, 71 L. J. Ch. (;(;3, 87 L. T. 40 ; Jie Side-

hottom, 1902, 2 Ch. 389, 71 L.J. Ch. 662, 87 L. T. 57 ; cf. Re Ryla)id, 1903, 1 Cli.

467, 72 L. J. Ch. 277, 88 L. T. 456.

(/) Bhhop of Lincoln v. M'olferstan, 1 W. BI. 490; see Walah v. Bishop of

Lincoln, L. R. 10 C. P. 518, 44 L. J. C. P. 244, 32 L. T. 471.

(A-) Tiiyyne's Case, Rep. pt. 3, 80, 1 S. L. C. 1.
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power of appointment) (/) of lands, goods, &c., which would

otherwise be subject to their claims, made by the debtor with

the intention of defeating such claims—other than an aliena-

tion in favour of a purchaser for value, who is no parly to the

fraudulent design of the alienor. But the Act does not enable

the parties to the transaction, or any person claiming through

them, to dispute its validity (m). The exception in favour of

a purchaser, who is not a party to the fraud, applies as well to

a purchaser from the person in whose favour the fraudulent

alienation was made, as to a purchaser from the debtor

himself {n).

The intention of the alienor to delay or defraud his Frami may be

creditors may be either proved as a matter of fact, or inferred inf«"«=d.

from the circumstances of the case. And it may he inferred

from the indebtedness of the alienor, together with insuffi-

ciency of consideration for the alienation. Hence, an aliena-
^J|J^'^*^'^y

tion which is voluntary—r.f., by way of gift—will be void as
I'^^^l Smed

against creditors, if the donor was insolvent at the time of frauilulent.

making the gift; or if his remaining estate was insufficient

for the payment of his debts ; or where the alienation consists

of a settlement of the bulk of his estate, and has been made

by him shortly before engaging in, or while engaged in, a

business of a hazardous character, which has resulted in his

insolvency (o). And such an alienation will be invalid as

against creditors, although the alienee was not a party to the

fraud; for a person taking by gift cannot, in this respect,

stand in a better position than his donor. A post-nuptial

settlement, made for the benefit of the settlor's wife, or of

his wife and children, and not made in pursuance of a valid

ante-nuptial contract, is, of course, a voluntary alienation

within the Act.

An alienation for valuable consideration, made in fraud of Alienation for

creditors, may be set aside under the Act, if it can be shown ^-'^i"'^' "^^^^^

,. ,. , • • 1 (• -^-L •
..V, deemed

that the alienee did not acquire in good taith, or, in other fraudulent.

words, was a party to the alienor's fraud {]>). Hence, a settle-

ment made prior to, and in consideration of, marriage, by a

person in embarrassed circumstances, with the view of defeating

(/) Sug., Pow. 474.

(»i) Rohinxon v. McDonnell, 2 B. & Aid. 134 ; Besscy v. Wt'nd/uim, (! Q. B. KJfi.

(n) Halifiix Joint Stock Banking Co. v. Gledhill, 1891, 1 Ch. 31, 60 L. J. Ch.

181, 63 L. T. 623.

(o) Crossley v. Elworthy, L. R. 12 Eq. 158, 40 L. J. Ch. 480, 24 L. T. 607 ;

Mackay v. Douqhis, L. R. 14 Eq. 106, 41 L. J. Ch. 539, 26 L. T. 721 ; £x parte

RuKiteli, 19 Ch. D. 588, 51 L. J. Ch. .521, 46 L. T. 113; cf. Re Lane-Fox, 1900, 2

Q. B. 508, 69 L. J. Q. B. 722, 83 L. T. 176.

(p) Twyne'n Case, and notes, supra: Acraman v. Corbett, 1 Johns. & Hem.
410 ; Bott V. Smith, 21 Beav. 511. 517 ; cf. Maskelyw v. Smith, 1903, 1 K. B. 671,

72 L. J. K. B. 237, 88 L. T. 148.
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Alienations

void under
bankruptcy
law.

Stat. 27 Eliz.

c. i.

What aliena-

tions were
within this

statute.

Voluntary
Conveyances
Act, 1893.

or delaying his creditors, will be voidable under ihe Act, if it

appears that the wife was aware of the purpose with which the

settlement was made ; although (since marriage is a valuable

consideration) she is technically a purchaser (y).

As will hereafter be seen, certain alienations are void as

against creditors, under the bankruptcy law, in case of the

alienor's bankruptcy, whether or not they be also voidable

under the statute of Elizabeth (p. 434).

Alienations in Fraud of Suhsequcnt Pio'chasfrs.—The statute

27 Elizabeth c. 4 (1584)(r), enacted, in effect, that all aliena-

tions of land, made with intent to defraud and deceive sub-

sequent purchasers for valuable consideration of the same land,

should, as against such purchasers and persons claiming under

them, be void; unless the alienation were made for good (i.e.,

valuable) (.s') consideration, and bo/id fide. The statute also

made void, as against the same persons, all conveyances of land

with any clause or condition of revocation, determination, or

alteration, at the grantor's will, of the whole or part of the

interest granted; except mortgages made load fide upon good

consideration.

It was established that any conveyance of land (including

an appointment in exercise of a general power), that was not

made for valuable consideration, was invalid under this Act, as

against a person to whom the grantor had afterwards alienated

the land for valuable consideration, even though that person

should have acquired the land with notice of the prior

voluntary conveyance ; for, it was said, the very execution

of a subsequent conveyance sufhciently evinced the fraudulent

intention of the former one. But the donor could not thus

defeat his voluntary conveyance, as against a person to whom
the donee had previously alienated the land for valuable

consideration (0-

The operation of the above Act upon voluntary conveyances

has been greatly restricted, however, by the Voluntary Convey-

ances Act, 1893 (c. 21), passed 29th of June, 1893. This Act

provides that no voluntary conveyance of lands, tenements, or

(a) Colovihhie. v. Pen/iall, 1 Sm. & G. 22M ; Buimer v. Hunter, L. K. 8 Eq. 4(!,

38 L. J. Ch. 54.{, 20 L. T. 942 ; cf. Reran v. Crawford, 6 Cli. D. 29, 4G L. J. Ch.

729 ; cf. Re Holland, 1902, 2 Ch. Wm, 71 L. J. Gh. ulS, 8(i L. 'J". 542.

(r) Made perpetual by stat. 39 Eliz. c, is.

(s) Twyne\ Case, Rep. pt. 3, 80, 1 S. L. C. 1 ; Sug., Pow. 467 ; Sug., V. & P.

ch. 22, s. 1. An assignment of leaseholds hiis been held not to be voluntary

under the Act, as the assignee incurs a liability in respect of the rent and the

covenants in the lease : Price v. Jenkinx, 4 Ch. I). 483, 5 Ch. D. (;i9, 40 L. J.

Ch. 805, 37 L. '1'. 51 ; cf IlarrU v. Tuhb, 42 Ch. D. 79, 58 L. J. Ch. 424, «0

L. T. 699.

(<) yug., V. k P. 719, 720, and cases there ciied.
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hereditaments, whether made before or after tlie passing of the

Act, shall, if made hand Jidr and without fraudulent intent, be

deemed fraudulent within the meaning of the Act 27 Elizabeth

c. 4, by reason of any subsequent purchase for value, or be

defeated under the last mentioned Act by a conveyance made
upon any such purchase ; except where the author of such a

voluntary conveyance has subsequently, but before the passing

of the Voluntary Conveyances Act, 189:5, disposed of such lands,

tenements, or hereditaments to, or in favour of, a purchaser for

value.

Aliemntiona ivhereby Forfeitures are ineui^'ed.— Certain Voidable in
'

alienations are voidable, in that they render the estate certain cases,

alienated liable to forfeiture. The cases in which an aliena-

tion may have this effect are noticed in other pages of this

work ; and forfeiture, generally, is considered in a subsequeul

chapter (p. 439).



CHAPTER III.

ALIENATION INTER VIVOS.

Assurances or Xhe instruments by which estates and interests in land are
conveyances.

a^i[gua{^g(j inter VIVOS, are called, generally, assurances, or, more
commonly, conveyances. These instruments are considered in

the present chapter with reference to their forms (Sect. II.),

and their construction, or interpretation (Sect. III.). And, in

connection with conveyances, the essentials of deeds generally,

and the ordinary clauses of deeds of conveyance, are discussed

;

and the usual provisions of some of the principal assurances of

land are noticed (Sect. IV.). The consideration of these matters

is preceded by a brief explanation of the requisites, in regard

to form, of contracts for the alienation of estates and interests

in land, and the usual stipulations in formal contracts for the

sale of such estates and interests (Sect. I.). The rights and
obligations of the parties to a contract for the sale of land, so

far as such rights and obligations are not varied by express

provisions of the contract, have already been noticed (pp. 163,

268-280).

Sect. I.

—

Contracts for Alienation of Land.

St. of Frauds Memorandum of Contract.—The Statute of Frauds, 1677,
.-18 to .sale of

^p_
o^^

g^ ^^ enacted that no action should be brought upon any
contract or sale of lands, tenements, or hereditaments, or any
interest in or concerning them, unless such agreement, or some
memorandum or note thereof, should be in writing, and signed

by the party to be charged therewith, or some other person

thereunto by him lawfully authorised.

Its applicii- This enactment applies to a contract for the transfer of any
tioii- interest in lands, tenenients, or hereditaments, by way of sale,

lease, mortgage, or other transaction.—The expression ' lands,'

&c., extends to profits a prendre and easements ; also to growing
vegetable produce of land, other than emblements (p. 4), where,

under the contract, such produce is to remain in the soil for

the purchaser's benefit {a). But emblements, and things

(a) See Leake, Contracts, 164-168 ; Marshall v. Green, 1 C. P. D. 35, 45 L. J.

O. \\ 153, 33 L. T. 404.
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attached to, or forming part of, land, which are agreed to be

severed before sale, or under the contract of sale, are ' goods

'

within the meaning of the Sale of Goods Act, 1893

(c. 71 ; see s. 62).

The note or memorandum must contain, either expressly or Requisites of

by necessary implication, all the material terms of the contract, niemorandum.

It must state the contracting parties, either by name, or in

such manner as to indicate their identity. Thus, ' the vendor

'

is not a sufficient description of the seller ; but ' owner,'
' mortgagee,' ' executor ' of a person named, or ' trustee selling

under a trust for sale,' sufficiently describes him. And where

a party named is an agent acting for an undisclosed principal,

the principal may be identified by parol evidence (/y).—The
memorandum must describe the property to be sold, sufficiently

for its identification; and must show what estate or interest

therein is to be sold, unless it be the whole estate or interest

of the vendor (/).—The memorandum may be contained iji one

document, or in several documents ; but, in the latter case, the

connection between the documents must appear from their

terms, parol evidence not being admissible to connect them,

though it may be given to identify a document referred to

in another document {d). An envelope, and a letter shown
to have been enclosed therein, may together constitute the

memorandum under the statute (c). An offer in writing,

showing the terms of the agreement, may be a sufficient

memorandum under the statute, though orally accepted (/).

The purpose with which the memorandum was made is not

material, since it is required only as evidence of the

contract (g).

Though the memorandum must be signed by the party to be Signature of

charged, i.e., the defendant in an action on the contract, or his "lemoraudum.

agent, it need not be signed by the other party, or his agent

(h).—An authority given to an estate agent, to procure a Authority of

purchaser of certain property, does not empower him to sign a ''^j.^*® ^='^'^*'

contract of sale, unless he is also given authority to sell the auctioneer, at

property (t). Nor has a solicitor, acting on behalf of either to signing-

{b) See Pilby v. Hounsell, and cases there cited, 1896, 2 Ch. 737, 65 L. J.

Ch. 852.

(c) See Leake, Contracts, 174-185; 1 Dart, V. & P. 252-256.

(d) Ridr/imy v. Wharton, 6 H. L. C. 238 ; Louff v. Millar, 4 C. P. D. 450. 48

L. J. C. P. 596, 41 L. T. 306.

(e) Pcarce v. Gardner, 1897, 1 Q. B. 688, 66 L. J. Q. B. 457, 76 L. T. 441.

(/) Beusx V. PicMy, L. R. 1 Ex. 342, 35 L. J. Ex. 218, 15 L. T. 25.

(g) Jonex v. Victoria Graviwj Dock Co., 2 Q. B. D. 314, 46 L. J. Q. B. 219, 36

L. T. 347.

(A) Laythoarp v. Bryant, 2 Bing. N. C. 735.

(i) Uamer v. Sharp, L. R. 19 Eq. 108, 44 L. J. Ch. 53, 31 L. T. 643 ; Godiviv.

V. Brind, L. R. 5 C. P. 299, 39 L. J. C. P. 122 ; cf. Rosenbaum v. Belson, 1900, 2

Ch. 267 ; 69 L. J. Ch. 569 ; 82 L. T. 658.
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party, an implied authority to bind his client by signing the

niemoranduin (j).—An auctioneer has authority to sign the

memorandum for the purchaser, immediately after the bidding,

as well as for the vendor ; but the auctioneer's clerk has no

such authority, unless it appears that the purchaser consented

thereto (k).

Memorandvim The memorandum may be made after the contract has been
lifter contract, entered into ; but it must exist before the commencement of

an action on the contract (/).

The contract is enforceable in equity, although it be not

evidenced as the statute requires, if the absence of a memoran-

dum is due to the fraud of the party to be charged by the

contract (?n), or if the contract has been partly performed by

the other party (n) ; also, where the sale takes place by order

of the Court (o); and where the defendant admits the contract,

and does not insist on the requirements of the statute, as a

defence (p).

AVhere the

^tatute d«jes

net apply.

Fdrm of

contract on

auction sale.

Formal Contracts.—Conditions of Sale.—On a sale of

land by auction, the memorandum of the contract, which is

signed immediately after the auction, incorporates, by reference,

the particulars of sale, which describes the property sold, and

the conditions of sale, which contain the express provisions of

the contract.

The Sales of Land by Auction Act, 1867 (c. 48) (s. 4),

provides that the particulars or conditions of such a sale shall

state whether the land will be sold without reserve, or subject

to a reserved price, and whether a right to bid is reserved.

The contract commonly provides for payment of a deposit

by the purchaser. This, if made payable to the auctioneer,

on a sale by auction, is held by him as a stake-holder for both

parties, unless it is expressly made payable to him as the

vendor's agent (q) ; but the reverse is the rule, if the deposit
Foifeiture of jg made payable to the vendor's solicitor (r). It is usually, also,

Reserve, on
auction sale.

Deposit

depDsit.

ij) Smith V. Webster, 3 Ch. D. 49, 45 L. J. Ch. 528, .35 L. T. 44 ; Fry, Sp. Per.

240.

{k) Emmergon v. Heelis, 2 Taunt. 38 ; 1 Dart, V. & P. 209 ; BeU v. B,Ul.% 1897,

1 Ch. 66.3, 66 L. J. Ch. 397, 76 L. T. 254.

(/) Sievewrifiht v. Archibald, 17 Q. B. 107.

(m) Whitchurch v. Bvviif, 2 Bro. C. C. 559 ; see Re Dulr of Marlhorouf/h, 1894,

2 Ch. 133, 63 L. J. Ch. 471. 70 L. T. 314; Itochefoucaidd v. Boustcad, 1897, 1

Ch. 196, 66 L. J. Ch. 74, 75 L. T. 502.

(n) See Lester v. Foxcroft, and notes thereto, 2 L. C. Eq. 460 ; McMaims v.

Cooke, 35 Ch. D. 681, 56 L. J. Ch. 662, 56 L. T. 900.

(o) 1 Dart, V. & P. 227 ; Fry, Sp. Per. 249.

(p) 2 Dart, V. & P. 1148 ; Fry, Sp. Per. 250.

(5) 1 Dart. V. & P. 205.

(r) EUis V. Goulton, 1893, 1 Q. B. 350, 62 L. J. Q. B. 232, 68 L. T. 144

;

Ld.jeU V. Day, L. R. 1 C. P. 80, 35 L. J. C. P. 7, 13 L. T. 328.
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Stipulated that, on breach of any of the conditions of the

contract by the purchaser, the deposit shall be forfeited to

the vendor, who shall then be at liberty to re-sell the property,

and that the purchaser shall make good any deficiency in price

on such re-sale, with the exp)enses thereof. If the vendor re-

sells under this clause, he must bring the deposit into account,

in a claim by him for a deficiency on the re-sale. He may
be entitled, however, to treat the contract as rescinded through
the purchaser's default, and retain the deposit; but if he does
so, and then sells the property as owner, he has no claim for

a deficiency on the re-sale, under the above stipulation. The
purchaser, being in default, cannot, it seems, claim the excess

in price, if any. on the re-sale ; whether the re-sale has been
made under the stipulation, or by the vendor as owner (.s).

Though there be no stipulation in the contract for forfeiture

of the deposit, it cannot, usually, be recovered by a purchaser
who has wrongfully repudiated the contract ; since it is a

guarantee of good faith, as well as a part payment (t).

Where it is desired to deprive the purchaser of any rights Special con-

to which he would be entitled under an open contract, with d'tions as to

respect to investigation of the vendor's title (as to which, see

pp. 21)8-276), special stipulations for that purpose must be
inserted in the contract. On the subject of such special stipu-

lations, some observations have already been made (p. 275).

Where leasehold land held at an entire rent, or land Sale of parts

subject to a rent-charge, is sold in lots, or part only of the "^ '^"^ .subject

land is sold, and the vendor cannot obtain the consent of jv^^

the reversioner, or person entitled to the rent-charge, to an
apportionment of the liabilities under the lease, or of the rent-

charge (as the case may be) between the different parts of

the property, a special stipulation is necessary, to preclude
objection to the title by the purchaser of any lot, or of the part
sold, on account of its continuing liability to the entire rent, or

rent-charge; and (in the case of leasehold land) on account of

the liability for breaches of covenants of the lease by the pur-
chasers of other lots, or the owner of the unsold part. Special

provision is usually made, in such a case, for the apportionment
of the rent, or rent-charge, by mutual agreement; and for in-

demnifying a purchaser against such liabilities under a lease as

last mentioned.—And a similar stipulation as to apportionment
of rents is usually necessary, on sale of the reversion of a part
of land leased at an entire rent (ii).

On sale of leasehold property, unusual and onerous cove- Onerous

_^____ coveii.iiit> in

leases.

{») Exp. Hunter, 6 Ves. 94. 97
;
per Fry, L. J., Hmpe v. Smith, 27 Ch. D. 89,

53 L. J. Ch. lO.'j,-), 50 L. T. 573.

(t) Hmce V. Smith, supra; cf Palmer v. Temple, 9 A. & E. 308. •

(w) As to provisions for these purposes in purchase-deeds see post, p. 345»
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nants in the lease should be mentioned in the contract, or

inspection of the lease before the sale should be offered {v).

Easements, The purchaser is frequently precluded, by stipulations in
quit-rents, &c.

^^^^ contract, from objecting to the title on the ground of

the property being subject to easements, quit-rents, or other

like burdens that may not materially ati'ect its value ; or on the

ground of any of certain technical defects in instruments, which

are not thereby rendered invalid—as the non-registration of

deeds, &c., relating to lands in Middlesex or Yorkshire ; or the

fact of an instrument, executed on or before the 16th May,
Unstamped, or 1888, being Unstamped or iusufticiently stamped. As regards
msufficientiy instruments executed after that date, the Stamp Act, 1891

Sr&c. (c. 39) (s. 117), makes void any such stipulation as last men-

tioned, and every contract, arrangement, or undertaking, for

assuming liability, or indemnifying against liability, on account

of the absence or insufficiency of the stamp on any such

instrument.

Stipulations It is souietimes provided, in the contract, that errors in the

as to mi.sdes- description of the property, or other errors in the particulars,
cnptions.

^^^^^ ^^^^ annul the contract, but shall be the subject of com-

pensation. Such a condition may entitle the purchaser to

compensation for errors, after completion of the purchase,

unless this is expressly excluded by the contract (w). The

vendor is not protected, by the condition, against rescission of

the contract by the purchaser for fraudulent misrepresentation,

or misrepresentation which, though not fraudulent, is such that

the property is substantially ditierent from what it was re-

presented to be (x).—The last observation applies, equally,

to a stipulation, which is frequently made, that any such

error shall not annul the contract, and that no compensation

shall be made for the same ; but, in this case, the purchaser

cannot claim to enforce the contract, with compensation for

a misdescription, as he may do where compensation for mis-

description is provided for (.//).—Where there is no stipulation

on the subject, and the misdescription is slight and im-

material (but not otherwise), and is not fraudulent, the

vendor may enforce specific performance of the contract,

making compensation for the error ; but the misdescription

would be a good ground of defence to an action for damages

against the purchaser, for breach of the contract. The pur-

chaser, on the other hand, can compel performance of the

(v) See ante, p. 166, and cases there cited, note (b).

(w) Palmer v. Johnson, 13 Q. B. D. .351, 53 L. J. Q. B. 348, 51 L. T. 211.

(x) 2 Dart, V. & P. 740 ; Flight v. Booth, 1 Bing. N. C. 370.

(y) 2 Dart, V. & P. 740 ; Jle Terry and White, 32 Ch. D. 14, 55 L. J. Ch. 345,

*54 L. T. 353 ; Re Puckctt and S7mth's Contract, 1902, 2 Ch. 258, 71 L. J. Ch.

666, 87 L. T. 189.



AL1EXAT1(-)N' INTKli VIVOS. ."'05

contract by the vendor, with compensation, whether the mis-

description be trivial or substantial (2).

It is usually stipulated in the contract, that the purchaser Time f<.r

shall deliver his requisitions on the title, in writing, to the
^.^^^''^YJ^^j

"^^^^

vendor, within a specified number of days after deUvery of

the abstract of title (as to which time is to be of the essence

of the contract) ; and that, otherwise, the same shall be con-

sidered as waived. But this stipulation does not bind the

purchaser, where the abstract of title is not delivered within

the time (if any) fixed by the contract (a) ;
and where the

abstract, as delivered, is not a perfect abstract, the time runs

only from the date when the abstract is supplemented as may
be necessary (6). An abstract is ' perfect ' for this purpose,

when it is as perfect an jibstract as the vendor could furnish

at the time of delivery (c).—The stipulation does not prevent

the purchaser from making, after the time thereby hmited, a

stipulation which goes to the root of the title, where the title

is wholly bad (d) ; unless, perhaps, where it has been clearly

stipulated that the purchaser is to accept such a title (e).

The contract usually stipulates that, if the purchaser shall Condition for

make [or, make and insist on] any requisition as to the title
J^g'^^^j^^'""

-

[or, as to the title or otherwise], which the vendor shall be

unable or unwilhng to comply with, the vendor may rescind

the contract, notwithstanding any intermediate negotiation or

litigation on the subject—upon returning the deposit—with-

out being liable for interest, or the purchaser's costs of in-

vestigating the title, or compensation. The vendor carmot

rescind under this stipulation, if he made the contract know-

ing that he had no title (/). He must exercise his right of re-

scission in good faith ; but he is not bound to give his reason

for not complying with the purchaser's requisition {g).

The date on which the purchase is to be completed, by pay- Time for com-

ment of the balance of the purchase-money, and conveyance
Pj;'J'j.^°t=„^"'^

of the property to the purchaser, is usually specified in the purchase-

contract. Time is not, in general, of the essence of the con- money.

(z) 2 Dart, V. & F. 789 ; Fry, Sp. Per. 5:57.

(a) Uppcrton V. Nickolson, L. R. 6 Ch. 43G, 40 L. J. Ch. 401, 25 L. T. 4.

{b) Gray v. Fowler, L. R. 8 Ex. 249, 280, 42 L. J. Ex. 1(51, 2!) L. 'i'. 297 :

Hobsmi V. Bell, 2 Beav. 17.

(c) See 1 Dart, V. & P. 142 ; Morhy v. Cook, 2 Hate, 111.

(rf.) Want V. StaUihrms, L. R. 8 Ex. 175, 42 L. J. Es. 108, 29 L. T. 298 ; Re

Tdnqucruy-WiUaume and Landau, 20 Ch. D. 4G5, 51 L. J. Ch. 434, 46 L. T.

542.

(e) See Re 6co« and Alvarez, 1895, 2 Ch. G03, 64 L. J. Ch. 376, 72 L. T. 455.

(/) Botoman v. Ilylnnd, 8 Ch. D. 588, 47 L. J. Ch. 581, 39 L. T. 90; Re

Deighton and Harris's Contract, 1898, 1 Ch. 458, 67 L. J. Ch. 240, 78 L. T. 430.

ig) Re Starr- Boivkttt and Sibun's Contract, 42 Ch. D. 375. 58 L. J. CI). Gf-l, (il

L. T. 346.
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tract, in this respect, unless by express stipulation (which is

not a usual provision) ; but if either party is guilty of un-

reasonable delay, the other party may, by notice to him, fix

a reasonable time within which the purchase must be com-

pleted {h). It is commonly stipulated that the purchaser

shall pay interest on the purchase-money (less the amount

of the deposit), if the completion of the purchase is delayed

for any reason, other than the vendor's wilful default (^).

Delay caused by the state of the title, or through the vendor's

failure to deliver a perfect abstract in the first instance, will

not exonerate the purchaser from liability for mterest under

this stipulation ; nor, it seems, can he, in such a case, relieve

himself from this liability by paying the purchase-money into

a bank, at interest (y).

i;.iits and Provision is usually made in the contract for the receipt
i-iotits ami ^f ii^Q j.gj^^g j^nd profits, and discharge of the outgoings, by the
"" ^'""'^'"

vendor up to the date fixed for completion of the contract,

and by the purchaser as from that date {k).

Title-deeds. Where land sold in lots is held under one title, the

contract commonly provides that the purchaser of the largest

in value of the lots shall hold the title-deeds, and shall give

the statutory acknowledgment and undertaking respecting

them (p. 281) to each of the other purchasers.

Preparation Uuless the coutract otherwisc provides, the purchaser pre-
and costs of

p^res the conveyance, and bears the expense of its prepara-
conveyance.

^.^^^ _ whilc tlic vcudor bcars the expense of its perusal, and

of its execution by all necessary parties. The costs of getting

in outstanding estates and interests are, however, commonly
imposed on the purchaser, by express stipulation ; and this

stipulation may extend to the costs of obtaining the concur-

rence of mortgagees in the conveyance (I).

Sale by Court. Where land is sold in pursuance of an order of the Chancery

Division of the High Court, the purchase-money is paid into

Court, unless the order otherwise directs ; and the purchaser

is not liable to see to its application.—The order binds equit-

able interests in the land, and therefore obviates the necessity

{h) Frv, Sp. Per. 472 ; Com.pton v. Bagley, 1892, 1 Ch. 313, 01 L. J. Ch. 113,

65 L. T. 706.

(t) As to the menning of wilful default, see Jic Voun;/ and Ilarstonx Con-

tract, 31 Ch. D. Iti.S, 174.''54 L. J. Ch. 1144, 53 L. T. 837 ; Jknnctt v. Stone, 1<J03,

] Ch. .^)0'.), 72 L. J. Ch. 240, 88 L. T. 35.

{j) Re Riley and Streatfield, U Ch. D. 38(1, 5() L. J. Ch. 442, 56 L. T. 48 ; but

see Fry, Sp. Per. 595 ; 2 Dai t, V. k P. 716. As to liability for interest in the

absence of stipulation, see aide, p. 1()3.

(k) As to the right to the rents and profits, or possession, in the absence

of stipulation, see ante, p. 163.

(/) Re Sander and Walford, 83 L. T. 316, W. N. 1900, 183; Re Wilhtt and

Aryenti, 60 L. T. 735, W. N. 1 88!», 66.
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of the concarrence in the conveyance of persons having such

interests.—The Court may compel the purchaser to accept a

clear equitable title, where the owner of the legal estate claims

no interest in the land {m) ; and it will then be left to the

purchaser to get the legal estate conveyed to him, or vested

in him by order of the Court (p. :!91).—The Conveyancing Conveyancing

and Law of Property Act, 1881 (c. 41), s. 70, provides that an ^;^*;J«^ij^^;;,*;'

order of the Court shall not, as against a purchaser, be in-

vaUdated on the ground of want of jurisdiction, or of want

of any concurrence, consent, notice or service, whether the

purchaser has notice of any such want or not (w).

Sect. II.

—

Forms of Conveyances.

Classification.—Various forms of conveyances are used in Three classes,

alienation inter vivos ; the form or forms that may be adopted

in any given case depending, chiefly, on the qviality of the

estate or interest intended to be conveyed, as being either

legal or equitable ; and also (if it be a legal interest) on the

tenure of the land, that is, whether it is freehold or copyhold.

Estates and interests registered under the Land Transfer Acts,

1875 and 1897, however, are alienated inter vivos by special

modes of transfer prescribed by those Acts (see pp. 491, 497).

Excluding these, the different forms of conveyances may be

divided, according to the above distinctions, into three classes :

(1) Conveyances of legal estates and interests in land of free-

hold tenure ; (2) Conveyances of legal estates and interests in

land of copyhold tenure
; (3) Conveyances of equitable estates

and interests in land of either tenure.

Sub-sect. 1.

—

Conveyances of Legal Estates and Interests in

Land of Freehold Tenure.

Classification.—Conveyances under this head depend for Three classes.

their legal effect either on rules of the common law, or on

the operation of the Statute of Uses, or on the provisions of

modern statutes. Hence, they may be distinguished as con-

veyances at common law ; conveyances under the Statute of

Uses ; and modern statutory conveyances ; and they will be

here considered as thus classified.

(m) 2 Dart, V. & V. 1335 ; }farhnc v. Smith. 2 P. Wms. 201 : Cradnck v. Piper,

14 Sim. :}12.

(n) Re Hall Dares Contract, 21 Ch. D. 41, 51 L. J. Ch. 671, 4(i L. T. 755;

.MoHtyn V. Mostyn, 1898, 3 Cli. 37(i, G2 L. J. Ch. 9r<9, 69 L. T. 741 ; Janes v.

Harnett, 19(K), 1 Ch. 370, G9 L. J. Ch. 242. S2 L. T. 370; Re Whitham, W. N.

1901, 86.
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rrincipal Conveyances at Common Law.—The principal convey-
on veyance.s at ances of this class arc feoffments, grants , leases , assignments ,

common law. i i i
—•»»— ^ """""" -

releases , and surreiuiers .

FeoHiiieiit Feoffment (o).—The feoffment is the mode of conveyance
defined. Originally used for the transfer of the seisin, or feudal owner-

ship in possession of land. It consists in ' livery of seisin

'

—that is, a delivery of possession of the land, made either on
the land (livery in deed), or in sight of it (livery in law)

—

accompanied by words explanatory of the act of livery, and
defining the estate intended to he, transferred. The trans-

ferror is called the feoffor ; and the transferee, the feoffee (p).

Writing not The common law did not require writing in evidence, of
essential for. ^ feoffment ; though, in fact, the transaction was usually

l^vv.' evidenced by a ' charter of feoffment.' But, by the Statute

Alterations by of Frauds, 1677 (c. 3), ss. 1, 2, it was, in effect, provided, that
Htutute. Q^ estates in land (except for certain terms not exceeding

three years), created by hvery of seisin only, and not put into

writing signed by the parties so creating the same, or their

agents authorised by writing, should have the effect of estates

at will only. And, by the Real Property Act, 1845 (c. 106),

s. 3, a feoffment, other than a feofi'ment made under a custom
by an infant ((/), is void at law, vinless evidenced by a deed.

What in- The feoffment is available only for the transfer of estates
terests may accompauied by seisin

—

i.e., estates of inheritance, or for life,

p-*"^ y-
jj^ possession. But it may pass an estate in possession, with

a remainder expectant thereon. A freehold reversion or

remainder, expectant on an estate for years, may be conveyed

by feoffment ; for, in such case, the seisin is in the owner of

the expectant estate (r).

Konner Formerly, a feoffment—which differed in this respect from
tortious other ordinary modes of conveyance—might have a ' tortious
opeia ion o

. Qp^j-^tion,' by passing a greater estate than the feoffor himself

had in the land (s). Thus, a tenant for life or for years might,

by feoffment, convey the fee simple. The estate thus con-

veyed was, however, immediately forfeitable to the person

having the next vested estate in remainder or reversion (t).

This peculiarity of a feoffment was abolished by the Real

Property Act, 1845 (c. 106), s. 4.

(o) From the verb 'to enfeof (feoffarc or infeudarc), to give one a feud:

2 BI. Comm. 310.

(p) 2 BL Comm. 310, 315.

(q) As to which, see infra, and post, p. 458.

(r) 2 Bl. Comui. 314 ; 4 Cruise, t. 32, c. 4, s. 21 ; Buiton, § 22; see ante,

p. 94.

(«) Fines and recoveries had a similar operation in some cases.

(t) 4 Cruise, t. 32, c. 1, ss. 30-32 ; Co. Litt. 327 b. .
.

,.iJ ..
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The feoffment has long since been superseded, as an ordi- DisuHo of

nary mode of conveyance, by other conveyances, that take f«'>ff'"<-nt-

effect without livery of seisin. It is npw employed only for

the conveyance of^ land ])y an infa ,̂ under the custom of

'^avelki}Kt"'t[Tr 4."i^iy^ in which case, it is the only mode of con-

veyance applicable.

Grant (u).—A grant, at common law, is a conveyance Grant defined,

whereby an interest, other than an estate in possession in ^^^'^ reqnisitf

land, may be transferred. It must be made by deed ; but

no ceremony of transfer, beyond the execution of the deed,

is required.

This conveyance was applicable, at common law, only to Whatinter^^sts

interests that are not accompanied by the seism of land, as may be con-

estates of freehold in expectancy, lights of common, rents,
^^^^ ^'

rent-charges^ easements, advowsons, seignories, &c. Such

interests were hence said to 'lie in grant,' and were thus

distinguished from estates that ' lay in livery,' that is, estates

transferable by livery of seisin (v). But, as will be seen, the

deed of grant has been, by statute, made available for the con-

vevance of freehold estates in possession (p. ."520).

Lease.—A lease is a conveyance whereby an estate for years. Lease defined,

or at will, is granted by a person who has a greater estate in

the subject of the conveyance. A conveyance of a life estate

in land, also, is sometimes called a lease for life, where the

estate is granted at a rent {w).

A lease of land for a term of years, or for an estate at will. How made,

is made, at common law, by a grant of the land for the term or

estate intended to be created, followed by entry of the lessee

upon the land. Until such entry, the lessee, as has been seen,

has merely an interesse termini, whether the lease be intended

to have effect immediately, or in futuro (p. 73). But where

the lease is made by an instrument which depends for its opera-

tion on the Statute of Uses, the estate vests in the lessee with-

out entry (see p. olG). And a lease of an interest lying in grant

takes effect by force of the grant merely (x).

At common law, a deed was required in the creation of Writini; n<>t

a term of years, only where the subject of demise was an required at

interest lying in grant {y). A lease of land for any term of
Alterationsby
statute.

(tt) As to royal grants, or grants made by the Crown, by charter or letters

patent, see 2 Bl. Coram. :{46 ; 1 Steph. Comm. bk. 2, pt. 1, ch. 21.

(v) 2 Bl. Coram. 817. See ant<\ p. 9.

(«>) See ante, p. 5G.

(x) Co. Litt. 49 a; EcdcssiaMical Crnnminximwrs v. Treemer, 1893, 1 Ch. 166.

62 L. J. Ch. 119, 6S L. T. 11.

{y) Co. Litt. 49 a; 2 Piatt, Lease*, 1 ; Dulr of Somcrtietv. FoywdL 5 B. & C
875, 882. As to what interests lie in grant, see svpru.
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years might be made by verbal demise. But, under a pro-

vision of the Statute of Frauds, 1677 (s. 3), ah-eady mentioned,

leases not put into writing, signed by the parties making the

same, or their agents authorised by writing, were to have the

effect of estates at will only—an exception being made, how-
ever, of leases not exceeding three years from the making
thereof, at a rent of at least two-thirds of the full improved
value of the subject of the demise (ss. 1, 2). And under the

Real Property Act, 1845 (c. 106), s. 3, a lease required by laAv

to be in writing is (if made after the 1st of October, 1845) void

at law, unless made by deed. Hence, the only leases that

can be made otherwise than by deed are leases for terms not

exceeding three years from the time of their creation, at rents

of two-thirds, at least, of the improved value, and grants of

estates at will ; and these may be made by parol.

Intended An instrument intended as a lease, but not made by deed,
lease may and for that reason void at law under the Act last mentioned,

**ieeni Jut for ^^J nevertheless operate as an agreement to grant a lease,

k"use. of which specific performance will be enforced {z). Under
an agreement for a lease, the intended lessee has not, at

law, an interesse termini, or other interest in the land, but

Kffect of has merely a right to a grant of the lease. If, however, he
possession enters into possession with the consent of the lessor, his

position at law is that of a yearly tenant [a), holding upon
the terms of the agreement, as to rent, &c. But it has been

held that, by the rules of equity, he has possession under the

agreement, upon the same terms as if the lease had been

granted (h)
;

provided, at least, the right to claim specific

performance of the agreement has not been lost {c).

Yearly A tenancy under a lease which is not in writing, and, for
tenancy under

j^j^^t icasou, is, in the first instance, a tenancy at will under

the provision, above mentioned, of the Statute of Frauds, be-

comes, at law, a yearly tenancy by implied agreement, it the

tenant enters and pays rent {cc).

Aaaigninent Assignment.—Assignment, in a wide sense, means any
defined. conveyance of an interest ; but, in practice, the term is

commonly used to denote a conveyance of an estate for years,

or other chattel interest previously created— including an

{z) Parker v. TasweU, 3 De G. & J. .")5!), 27 L. J. Ch. 812 ; 5 pt. 1 Davidson,
Conv. 1-18, and cases there citi'd.

{<i) Doe d. Rirjge v. BeU, 5 T. li. 471, 2 S. L. C. 119.

{b) See per Jessel, M.K., in Wahh v. Londsdale, 21 Cli. D. '), 11, I.'"), 52 L.J.
Cb. 2, 46 L. T. 858; Furnen.i v. Bond, W. N. 1888, p. 78 ; Lowther v. Heaver, 41

Ch. D. 248, 2(;4, 58 L. J. Ch. 482, 60 L. T. 310.

(c) Coatsworth v. Johnnon, 55 L. J. C. L. 220; Swain v. Ayres, 21 Q. B. I).

289, 57 L. J. Q. B. 428.

{cc) Clayton v. lilakry, (5 T. II. :^ ; 2 S. L. C. 127.
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interesse termini, and an agreement for a lease under which

the intended lessee has possession {d). An assignment, in

this sense, differs from a lease, in that the assignoi' does not

reserve to himself a reversion, but parts with his whole estate

or interest (e). A conveyance by a lessee of the whole term

vested in him is, in effect, an assignment, though it be expressed

to be an underlease (/) ; while, on the other hand, a convey-

ance of a part only of the original term is, in law, an under-

lease, though expressed to be an assignment (f/).

At common law, assignments of chattel interests in land, Wriiin- n-t

as distinguished from interests in objects lying in grant (p. ;;0!)),
J^^'"';';^*;^;^^^^^^

might be made without deed or other writing. But, by the jaw. Ait.r;i-

Statute of Frauds, 1677 (c. 3), s. 3, a deed or note in writing, ti.ms i,y

signed by the assignoi', or his agent authorised by writing, was statutf.

made essential to the assignment (otherwise than by operation

of law) of a term of years, or other chattel interest, in land

of freehold tenure. And, under the Real Property Act, 1845

(c. 106), s. 3, an assignment of a chattel interest, in land of free-

hold tenure, is void at law, unless made by deed (/<)•

Release.—A release is a conveyance of an estate or interest Reiea.se

in land, not involving transfer of possession, to a person who dftined.

already has a vested estate in the same land ; the estate or

interest conveyed being thereby expressed to be released, or

relinquished, by the releasor (the party making the convey-

ance) to the releasee (the party to whom it is made) {i). For Deed required

this conveyance, a deed is required by the conunon law-
{j) ;

f'"-

and the interest conveyed passes to the releasee by force of

the deed alone, without any further act or ceremony—even

where the release is deemed to transfer the seisin, as in the

case of a release of the reversion in fee simple to a tenant for

years {k).

This mode of conveyance is applicable in various cases. Cases in whidi

Thus, the conveyance of an estate in expectancy in land to
^^^^^^'j^.^^j^^^

the owner of a prior vested estate in the same land, where
'

both estates are created by the same instrument, is properly

made by deed of release (l). So, a conveyance of an undivided

share in land by a joint tenant to his co-tenant should be

(d) Alanchester Brewery Co. v. Coombs, 1901, 2 Ch. 608. 70 L. J. Cli. S14.

(e) 2 Bl. Comm. 326 ; 4 Crui.se, t. 32, c. 7, .s. 15.

(/) Parmcnter v. Webber, 8 Taunt. 598; Bcardman v. Wilson, L. K. 1 C. 1*.

57, 38 L. J. C. P. 91, 19 L. T. 282.

(g) I/icksv. Dou-ninri, 1 Ld. Rayni. 99; CotUc v. Richardson, 7 Ex. 113.

(/t) See Hartshorne v. Watscm, 5 Bitig. N. C. 477.

(() 2 Bl. Comm. 324; Uiirton, §§ 44^57.

0") Co. Litt. 264 b.

(k) 2 Bl. Comm. 324.

(/) See 2 Bl. Comm. 324 ; Burton, §§ 50-54.
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made by release, since the alienee is deemed to be in posses-

sion of tlie whole land. A coparcener may also release her

undivided share to her companion ; but a release cannot be

made by one tenant in common to the other (m).—A release

is also applicable to the extinguishment of any right in land

inferior to ownership, for the benefit of the owner of the land.

Thus, a power of aUenation, right of common, rent, tithe rent-

charge, or easement may be extinguished by its release to the

owner of the land in which the right exists (n).

Surrender. Surrender.—A surrender is a conveyance of an estate for

life or years to a person who has a greater estate in immediate

remainder or reversion, in which the estate conveyed may
merge (p. 106) ; the estate being thereby expressed to be sur-

rendered, or yielded up, by the surrenderor (the party making

the conveyance) to the surrenderee (the person to whom it

is made). It takes effect by such relinquishment merely

;

the estate conveyed merging thereupon in the remainder or

reversion, without dehvery of possession (o). And, at com-

mon law, a surrender might, in every case, be made without

deed or other writing. But, by the Statute of Frauds, 1677

(c. 3), s. 3, it was, in effect, enacted that an estate in land of

freehold tenure should not be surrendered (unless by operation

of law), otherwise than by deed or note in writing signed by

the surrenderor, or his agent authorised by writing. And, by

the Real Property Act, 1845 (c. 106), s. 3, a surrender in writing

of an interest in "land of freehold tenure—not being an interest

which might by law have been created without writing—is

void at law, unless made by deed (;>).

Implied An estate for years may, however, be extinguished by an
surrender. implied Surrender, or ' surrender in law.' This occurs where

a lessee accepts from his lessor a lease for a new term, to com-

mence before the expiration of the previous term ; in such

case, the previous term is deemed to be surrendered. And
if, before the expiration of the term, the lessor grants to a third

person a lease, to commence immediately, and the lessee assents

thereto, and gives up possession to the new lessee, a surrender

of the previous term is implied (</).

(m) Co. Litt. 169 a ; 2 Prest., Abstr. 61 ; Burton, § 317.

(n) See 4 Cruise, t. 32, c. 6, s. 39 ; Burton, §§ lOOR, 1123, 1142.

(o) Co. Litt. 337 b ; Burton, § 751 ; 4 Cruise, t. 32, c. 7, ss. 1-10.

(p) As to the lessee's right to retain the lease on his surrender of the term,

and grant of a new le^se to him, see Knlyht v. Willhima, 1!)01, 1 Ch. 25G, 70

L. J.^Ch. f)2, 83 L. T. 730.

(q) Burton, § 904; Walker v. L'ichardnon, 2 M. & W. 882 ; Li/on v. Meed, 13

M. & W. 285 ; Davison v. Oent, 1 H. & N. 744 ; Walh's v. Hands, 1893, 2 Ch.

75. 62 L. J. Ch. .".8(;, 08 L. T. 428 ; Fmncr v. Blake, 1900, 1 Q. B. 4-26, 69 L. J.

Q. B. 257, H-l L. T. 149. An estate for life also nnn', it is said, be extinguished

bv a surrender in law, arising from the grant of a new estate: Burton, § 904

(rt) ; Sliep. Touch. 301.
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Other Conveyances (tt Common Law. — Conveyances at Exchange,

common law include, also, the following ; which, however,

are seldom used in modern practice : An Exchange, which

is a mutual conveyance of estates or interests similar in

quantity, tlie one in consideration of the other. It is within

the provision of the Statute of Frauds, requiring writing in

the creation of estates ; and under the Real Property Act, 1845

(c. 106), s. 3, it must (unless it be an exchange of copyholds)

be made by deed (r). Exchanges are now usually effected

by mutual deeds of grant.—A Partition between co-tenants, Partition,

which, at common law, might be made by parol agreement

between coparceners, though by deed, only, between joint tenants

or tenants in common. But by the Real Property Act, 1845

(c. lOG), s. 3, a deed is essential to its validity in all cases, except

on partition of copyholds (s). It is now usually made by
mutual deeds of grant.—A Bargain and Sale at common law, Bargain and

which is a conveyance made in exercise of a common law power ^'^''^•

of alienation (p. 1G8)—usually, in the case of a sale by executors,

under a testamentary power to sell the testator's land for pay-

ment of debts or legacies—and is available only for that pur-

pose. It is commonly made by deed ; but a deed is not

necessary, unless required by the terms of the power {t). It

is distinct from the conveyance under the Statute of Uses,

called bargain and sale (p. 318).—A Confirmation, which is a Confirmation.

deed whereby a voidable estate or interest is established, or

made unavoidable (u).—A Defeasance, which is a deed con- Defeasance,

taining a condition of re-entry, whereby an estr.te conveyed

by another instrument may be defeated (v). In modern
practice, a condition of re-entry is usually contained in the

conveyance of the estate to which the condition applies.

Conveyances under the Statute of Uses {iv).—In addi- Effects of the
statute on
convevances.

tion to the application of the Statute of Uses to limitations of ' "^ ^ ^ "^^

executory interests (p. 120) and equitable estates (p. 140), that

statute had important effects as regards the operation of con-

veyances of estates and interests to which it applied, and the

forms of such conveyances. The effects of the Statute will

be here considered with reference to (i.) the operation of such
conveyances, and (ii.) their forms.

(r) 2 Bl. Comm. 323.

(s) 2 Bl. Comm. 324 ; 4 Cruise, t. 22. c. fi. ss. 14, 15. As to the effect of an
agreement for a partition, ^ee ant(\ j.i. 133.

{() 3 Prest., Abstr. 112. 113 ; 2 pt. I Davidson, Conv. 179 ; 2 Sand., Uses, G9.

(u) 2 Bl. Comm. 325.

(v) 2 Bl. Comm. 327.

(w) For the provisions of the Statute of Uses (1,'")35, 27 Hen. S. c. 10), see

pp. 120,317.
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Implied u^es (i.) Operation of Conveyances under the Statute.—Although,
i)efore tile before the Statute of Uses, a use was, in general, created by

express deolaration (p. 1 ID), it might, under some circumstances,

arise by implication. If a conveyance were made of the legal

estate in land, without valuable consideration for the transfer,

and without a declaration of use in favour of the alienee or

a third person, the alienor was, in equity, presumed to have

intended that the land should be held to his own use ; and

a use was, accordingly, implied in his favour—or, in other

words, the alienee held to the use of the alienor, as equitable

K->ultiiig usf. owner. To rebut this presumption of a resulting use (as a

use thus returning to the alienor was called), it was necessary

that the conveyance should contain a declaration of use,

whereby the land would be expressed to be conveyed, either to

and to the use of the alienee, or to the alienee to the use of

some other person, as equitable owner ; according to the

alienor's intention. If, however, the conveyance was made
for valuable consideration, no presumption was made in the

alienor's favour, and, therefore, no declaration of use was

necessary {x).

Resulting uses Upon the passing of the Statute of Uses, these rules became
^^*^ applicable to uses as legal estates. Hence, since the Statute,

"inplie.l it has been essential, in the alienation inter vivos of legal

estates and interests within the Statute, that the conveyance

be expressed to be made to and to the use of the ahenee, or

to a third person, to the use of the alienee ; unless the con-

veyance be made for valuable consideration. For otherwise,

a resulting use will arise in favour of the alienor, as before the

Statute ; and (since the legal estate is annexed to the use) the

conveyance will be a nullity {y).

UHsulting- Use, Moreovcr, if a conveyance be made to one person, to hold
Nvheie use

^^ ^y^^ ^gg ^^ another, and the estate of which the use is

declared is of less extent than that given to the first person

—as where the fee simple is limited to A., to hold to the use

of B. for his life—the legal ownership vests in the cestui que

use to the extent, only, of the estate defined by the declaration

of use ; and, subject to that estate, the use (or legal owner-

ship) results to the alienor. Hence, in the above example,

the fee simple, subject to B.'s life estate, results to the alienor.

And this rule applies, wherever the uses declared are not com-

mensurate with the estate expressed to be limited to the person

who holds to the uses. That person does not himself acquire

any estate or interest, unless a use is declared, or is to be

implied (from his having given valuable consideration), in

his favour. Subject to any uses arising by declaration or

(x) 1 Sand., Uses, 60; Burton, g 126.

(y) 1 Sand., Uses, 97 et seq.



AIJKXAllON INTEIi VIVOS. .'I 1 Ti

itnplicatioii in favour of others, the uf-:e results, in every case,

to the alienor {z).

Again, inasmuch as the Statute of Uses annexes the legal Transfer of

ownership to the use, it follows that an estate or interest 'f"*!'
estate by

within the Statute may be alienated by means, merely, of a use.

declaration or implication of a use in favour of the alienee.

Hence, livery of seisin, or (in the case of an estate for years)

entry by the alienee—which, at common law, as has been seen,

was required for the conveyance of an estate in possession

—

is not needed for this purpose, where the conveyance takes

effect under the Statute.

Again, various limitations that would not be effectual in Limitations of

conveyances at common law, are valid in conveyances under ^^^^cutory m-

the Statute of Uses. Thus, as has been seen, conveyances statuteTf

"^"^

inter vivos of the legal estate in freeholds, by way of executory Uses.

interest (p. 120)—including limitations in joint tenancy, under
which the co-tenants take their respective shares at different

times (p. 12M), and limitations taking effect by the exercise of

powers of appointment, or powers of revocation (p. 170)—are

valid only by the operation of the Statute of Uses.

So also, under the Statute of Uses, the alienor may convey Liinitation m
to the use of himself and another person, jointly ; or to the

J*'

"'""'' /^'"^

use of himself for a particular estate, with remainder to the

use of another—as where A. conveys to the use of himself for

life, with remainder to the use of B. in fee simple ; or to the

use of another for a particular estate, mth remainder to him-
self—as where A. conveys to the use of B. for life, with
remainder to the use of A. in fee simple. Each of these limita-

tions may be effected by means of a conveyance by the alienor

to some other person, to hold to the use or uses intended to

be created. And with respect to the first, viz., a limitation Coiueyancin;,'

to the alienor jointly with another, this may now be effected, ''^^^' ^^^^' '^^

in the case of freehold land, under a provision of the Convey-
ancing and Law of Property Act, 1881 (c. 41), s. 50, by means
of a conveyance by the alienor direct to the use of himself and
the other person, jointly. At common law, since a person
could not convey to himself, two conveyances were necessary

in each of the above cases—the first, a conveyance by A. to

a third person ; and the second, a conveyance by that person
to A. and B., or to A. with remainder to B., or to B. with
remainder to A. («).

Moreover, under the Statute of Uses, a conveyance may l)c Conveyances

made to a person, to the use of the alienor's husband or wife ;

|^!^*"?"'^"j^":'y

and under the provision, above mentioned, of the Convey- Conveyancini;

ancing and Law of Property Act, 1881, the husband may now Act. is8i, a«

to.

(z) 1 Sand.. Uses 101, 10 ', 10:5.

(a) Ifnh., 184, 1 ;$.>.
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convey direct to the use of the wife, or the wife direct to the

use of the husband, either alone or jointly with another person.

At common law—since husband and wife were regarded as

being, in some respects, the same person — two conveyances
were required for this transaction, also ; a conveyance by the

alienor to a third person, and a conveyance by that person to

the alienor's husband or wife (b).

Effect of limi- It will be observed that, by the terms of the Statute of
^'^^\^^ '""**' Uses, its application is confined to cases in which a person

of the alienee. ^'^ ^®^^6^ *o ^^® ^^^ ^^ ^^7 o^^er person or persons (p. 120).

Hence, though a limitation to A. and his heirs, to the use of

A. and his heirs, vests both the legal and the beneficiai interest

in A., he does not, under this limitation, acquire the estate by
the operation of the Statute, but is deemed to take by the

common law ; since the effect of the limitation would have
been the same before the Statute. Nevertheless, a use so

limited has, in general, the same characteristics as a use

executed by the Statute. Thus, a limitation to A., to hold

to the use of A., in trust for B., is a use upon a use, giving

B. a merely equitable estate (c). In modern practice, the legal

estate is usually conveyed by a limitation ' unto and to the

use of ' the alienee.

Estate of crs<?f/ Under a limitation to a person, to the use of another, the
tjue use cannot

(.Qgi^^ ^^^g ^^g cannot take an estate of greater extent than that

tion to grantee limited to the person who holds to his use. Thus, if land
to uses. be conveyed to A. for life, to the use of B. for life, or to the

use of B. and his heirs, B.'s estate must determine on A.'s

death {d).

Whatinterests As to what may be the subject of a conveyance to uses,
are witlun the ^]^g words of the Statute are, ' honours, castles, manors, lands,

tenements, rents, services, reversions, remainders, or other

hereditaments.' These words include every subject of the

law of real property [e). But as the Statute requires that

the person holding to the use be seised (either in possession

or in expectancy), an assignment of an existing term of years

to a person, to the use of another, is not executed by the

Statute, but vests the legal estate in the grantee ; while the

declaration of use creates an equitable estate merely (/). If,

however, the fee simple be limited to A. to the use of B. for

(/>) 1 Sand., Uses, 185.

(() See hereon 1 Sand., Use.«, 42, 89; Wedxtfr v. Overseers of Ashton-nndcr-

Lyne, L. R. 8 C. T. 281, 300. 42 L. J. ('. I*. 38; Peacock v. Eastland. L. IL 10

Eq. 17, 39 L. J. Ch. 534, 22 L. 'I'. 706 ;
>'«!•/// Brothers, Ld. v. Bethell. 1902. 2

Ch. 523, 71 L. J. Ch. 652, 87 L. T. 191.

(rf) 1 Sand., U,-es, 107.

(e) Ibid., 105, 106.

(/) That a lessee's possession of land is not. technicallv, sei?in, see ante,

p. 34.
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a term of years, the use will be executed Ijy the Statute
;

for, in this case, A. is seised to the use of B. (</).

By the Conveyancing and Law of Property Act, 1881 (c. 41), Creation of

s. 62, the operation of a limitation to uses, according to the '-a^enients,

Statute of Uses, has been extended to a conveyance (made un'Jer^Conve •-

after the 31st December, 1881) of freehold land, to the use that ancing Act,

a person may have any easement, right, liberty, or privilege ^^^^ •

in, or over, or with respect to, the land or any part thereof.

Prior to this enactment, an easement, right of common, or

other benefit or profit of land apart from its possession, could

not be thus created ; though, if already created, it might be
conveyed to the use of an alienee, as being a hereditament
within the Statute {h). A rent-charge, however, was an ex-

ception to the foregoing rule ; since the Statute expressly

provided for the creation of a rent-charge by a limitation of r

land, to the use that a person should receive a rent thereout ^/
(ss. 4, 5).

(ii.) Forms of Conveyances under the Statute.—A Hmitation Uses deciare.i

of an estate or interest in fee or for life, by a feoffment or "" common

other common law conveyance, may be accompanied or

followed by a declaration of use of the estate or interest so

limited ; and the legal estate will pass according to the de-

claration. Thus, an estate in fee simple may be conveyed
to A., by means of a feoffment to X. and his heirs to hold to

the use of A. and his heirs. Or a feoffment may be made to

X., to hold to such uses as he shall appoint ; and if X., in

pursuance of this power, appoints to A., the appointment
operates as a declaration of use in A.'s favour, and vests the
legal estate in him (pj). 125, 170). Such limitations are said

to operate by transmutation of possession, inasmuch as the

technical transfer of possession to the person, who is to hold
to the use declared, is made by a form of conveyance recog-

nised by the common law {i). A declaration of use in favour
of the alienee is an essential part of such a conveyance, if it

be not a conveyance for valuable consideration ; as otherwise,

under the doctrine of resulting uses, already explained (p. 314),
the intended conveyance would be a nullity (/).

Besides conveyances to uses operating by transmutation Conveyances

of possession, as last described, there are two forms of con- without trans

veyance that depend for their effect wholly on the Statute of
pJ,"sesilon"^

(g) 1 Sand., Uses, 106, '275 ; 4 Cruise, t. 32, c. 9, s. 18 ; Fox's Case, Rep. pt.

8, 93 b.

(h) 2 Bl. Comm. 330.

(i) 1 Cruise, t. 11, c. 4, ss. 12, 14 ; 1 Cruise, t. 32, c. 9, s. 2.

(j) TLiese rules apply also to the modern conveyance by statutory grant

:

see post, p. 320.
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Uses. These are called bargain and sale, and covenant to

stand seised, respectively. They are said to operate without

transmutation of possession, inasmuch as they have effect

without any such technical transfer of possession as occurs in

common law conveyances {k). A third form of conveyance,

called lease and release, consists of a bargain and sale under

the Statute, with a common law conveyance by release super-

added.

Bargain and Sale.—Prior to the Statute of Uses, a contract

for the sale of an estate gave rise to an implied use in favour

of the purchaser, on payment of the purchase-money ; that

is, the vendor in sucli case was, in equity, seised to the use of

the purchaser, until the seisin, or legal ownership, should be

duly conveyed to the latter. By the Statute of Uses, the use

so implied was converted into a legal estate ; and thus the

immediate effect of the Statute was, that a mere contract of

sale (which might be made by parol) became a means whereby

the legal estate might be conveyed without livery of seisin,

or other formal transfer of possession (l). This effect of the

Statute, which probably had not been foreseen by its framers,

led to the enactment, in the same year, of the Statute 27 Hen.

8, c. 16 (commonly called the Statute of Enrolment), which,

in effect, provided that a bargain and sale of an estate of in-

heritance or freehold should not have any effect, unless it were

made by deed indented, and enrolled in one of the courts of

record at Westminster, or with the custos rotulorum of the

county, within six months next after its date. But, since

estates for years are not within the Statute of Enrolment, a

bargain and sale of such an estate may be made without enrol-

ment ; but it must, of course, be made in accordance with

the statutory requirements, already mentioned, as to writing,

and as to a deed, in the creation of an estate for years (p. 310).

A conveyance by bargain and sale must be expressed to

be made for pecuniary consideration. A merely nominal sum,

however, is sufficient ; and it is immaterial whether it be actu-

ally paid or not (m).

Except for the purpose of creating estates for years, with-

out the necessity of entry by the lessee, as required at common
law (p. .jO!)), the bargain and sale has been but little used in

practice.

Covenant to Stand Seised.—This conveyance is, in form, a

covenant (that is, a contract made by deed), by the owner of

{k) See references, note {i), nupra.

{I) 2 Sand., Uses, 53, fA.

(m) Ibid., 56, 57.
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land, to stand seised thereof to the use of another, in considera-

tion of marriage or consanguinity—the alienee being the wife,

child, or kinsman of the alienor. Before the Statute of Uses,

a covenant made upon such a consideration was held, in equity,

to be equivalent to a declaration of use ; and, as the Statute

executes the use, the legal estate passes, under the covenant,

to the alienee. The conveyance by covenant to stand seised

is rarely, if ever, employed in modern practice (?t).

Lease and Release.—This mode of conveyance consists of Lease and

two distinct instruments ; the first (the so-called lease) being rele:we.

a bargain and sale to the alienee for a term of years, in practice

usually one year—which, by the operation of the Statute of

Uses, vests in the alienee a legal estate in possession for the

term, without any entry by him upon the land (p. ."UtS). This is

immediately followed by the second instrument, which is a
common law release to the alienee of the alienor's reversion

expectant on the term created by the preceding bargain and
sale ; and the alienee thus acquires the whole estate of the

alienor. Uses declared by the release take effect as in other

conveyances ; and, in the absence of a valuable consideration

or declaration of use, the use results to the releasor (o).

Prior to the introduction of the modern statutory modes Its use in

of conveyance, by which it has been wholly superseded, the Practice,

conveyance by lease and release was commonly employed for

the transfer of estates of freehold in possession, in preference

to any of the other modes of conveyance. Its chief advan-
tages—w^hich were considered to counterbalance the incon-

venience of a conveyance by two distinct instruments—were,

first, that the estate was thereby transferred without hvery
of seisin, or entry upon the land, as required at common law

;

and, secondly, that as the bargain and sale, which formed part
of the transaction, passed an estate for years merely, it did

not require enrolment under the Statute of Enrolment (p. ^U8).

Modern Statutory Conveyances. — The principal forms
of conveyance under this head are the statutory release, and
the statutory grant (p).

Statutory Release.—An Act of the year 1841 (4 & 5 Vict. c. Statutory

21) provided that every instrument, executed on or after the i"*^!*^''^"^-

15th May, 1841, purporting to be a release of a freehold estate,

(re) 2 Bl. Coram. 338 ; 2 Sand., Uses, 96 ; cf. post, p. 327.

(o) 2 Sand., Uses, 7i-76 ; Burton, §§ 148, 149.

ip) A statute of the year 1844 (7 & 8 Vict. c. 7G) autliorised the convev-
ance of freeholds ' by any deed': but this Act, after being in operation
• lurino- nine monllis unlv, was repealed bv the Heal Prop(Mtv .\ct, 184j (c.

IOC), s. 1.
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and expressed to be made in pursuance of that Act, should

take effect as if a bargain and sale, or lease for a year, for giving

effect to the release, had been executed, although it had not,

in fact, been executed. This enactment merely simplified

the conveyance by lease and release, by rendering the lease

unnecessary. The statutory release was superseded, in prac-

tice, by the statutory grant, next mentioned ; and the above-

mentioned Act has been repealed (St. Law Revision Act, 1874,

No. 2, c. 90).

-Statutory Statutory Grant.—It has been seen that, at common law,
urant. ^ grant bv deed was a mode of conveyance applicable only to

interests that are not accompanied by the seisin of land (p. 309).

But, by the Heal Property Act, 184-5 (c. lOO), s. 2, it was pro-

vided that, after the 1st October, 18-15, all corporeal heredita-

ments should, as regards the conveyance of the immediate

freehold thereof, be deemed to lie in grant, as well as in hvery.

This enactment has riiade the deed of grant available for the

conveyance of estates of freehold in possession—to which the

phrase ' the immediate freehold ' refers ; while it does not

affect the feoffment, or any of the other forms of conveyance

previously existing. Since this Act, however, the deed of

grant has, in practice, superseded all the earlier modes of con-

veyance of estates of freehold.

Application "f The statutory grant, like a conveyance at common law,
Siatute of YaQ,j be made to a use or uses, which the Statute of Uses

.ses to.
executes (p. 314). And it seems that this conveyance is subject,

also, to the rule that, unless the conveyance be made for

valuable consideration, a use or uses must be declared thereby,

in order to prevent the use from resulting to the grantor {q).

Assignment of Other Statutory Conveyances.—In addition to the statutory
personalty to release and statutory grant, the following conveyances (as

anoth'Jr.'^' ' ^cll as somc others that fall under the head of extraordinary

modes of alienation) (p. 391), depend for their effect on modern
statutes.—An assignment of chattels real, or other personal

property, by the assignor to himself and another person, or

other persons, jointly, may, under the Law of Property Amend-
ment Act, 1859 (c. 35), s. 21, be made by the like means whereby

the assignor might assign the same to another (r). Prior to

this enactment, two instruments were required for this purpose,

as for a similar conveyance of freeholds prior to the Statute

of Uses (p. 315) ; namely, an assignment by the assignor to

(v) See ante, p. :;14; Sand., Uses, 77-84.

[r) And the Conveyancing: and Law of Property Act, 1881 (c. 41), s. 50,

expressly makes choses in action so assignable, see pp. 305, 312, 31o.
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a third person, and a re-assignment by the latter to the assignor

and his intended co-owner.

By the Trustee Act, 1893 (c. 53), s. 12, as has been seen, any Deed vesting

estate or interest in land subject to a trust (except land of copy- *'""*''^ estate.

hold tenure, or land held by way of mortgage) may be vested

in the trustees thereof, ui\der a deed appointing a new trustee

or discharging a retiring trustee, by means of a declaration

for that purpose, contained in the deed (pp. 155, 157).

By the Conveyancing and Law of Property Act, 1881 Enlargement

(c. 41), s. 65, as has been seen, the fee simple expectant on a "^ *^'^™ |"*"

long term of years may, under certain conditions, be, in effect,
^^ ^""^ '^'

transferred, so as to enlarge the term into a fee simple, by a

declaration made by deed, by a person entitled to the term (p. 89).

Where land is purchased under the Lands Clauses Con- Deed-poll

solidation Act, 1845 (c. 18) (p. 472), and the owner, or a mort-
cHuse^Ac't'

gagee, of the land, or a person entitled to a rent-charge therein,

makes default in conveying his interest in the land, or in

adducing a title to it—or where the owner cannot be found

—

the promoters of the undertaking may, by deed poll, under

their common seal, if they be a corporation, and otherwise

under the hands and seals of the promoters or any two of

them, vest the estate or interest of the owner, mortgagee, or

person entitled to a rent-charge, in the promoters (ss. 75, 77,

100, 113, 117). They may, in hke manner, vest in themselves

rights of common purchased by them (s. 108).

Under the Building Societies Act, 1874 (c. 42), s. 42, and Receipt on

the Friendly Societies Act, 1896 (c. 25), s. 53, as lias been seen '"ortgage to

.,„,^, ,
-^

-, , '
1 -1 T r 11 , building or

(p. 209), land mortgaged to a buildmg or triendly society may friendly

be re-vested in the mortgagor by a receipt for the mortgage- society.

debt under the seal of the society (where the mortgage is made
to a building society), or signed by the trustees of the society

(in the case of a mortgage to a friendly society), and indorsed

upon, or annexed to, the mortgage instrument.

Sub-sect. 2.

—

Conveyances of Legal Estates and Interests

in Land of Copyhold Tenure.

Special Modes of Conveyance.—In general, the legal estate Exceptions to

in copyholds cannot be conveyed by any of the modes of general rule.

conveyance of freehold land ; and any such dealing with it is

a cause of forfeiture to the lord of the manor (s). To this rule,

however, there are the following exceptions, (i.) By general (i.) Leases

custom, the tenant may, with the lord's licence, demise by ""^^^"^ licence,

lease in the ordinary form ; and he may so demise for one
'

(«) Scriv. Cop. 208; Dimes v. Grand Junction Canal Co., 9 Q. B. 409.

X
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(ii.) Convey- year, without licence {t). (ii.) Under the Real Property Act,
iuices of con- j<^45 ^p iq(;^^ ^ (;^ Contingent or other future interests, in tene-

t!-rests &c. ments or hereditaments of copyhold tenure, are alienable by
(iii.) Convey- deed, (iii.) On a sale, lease, &c., under the Settled Land Acts,
ance under 1332 to 1890, of copyhold land, the tenant for life may convey

'Acts.*"

""' by deed, to be entered on the court rolls, the right to admittance,

without making a surrender (S. L. Act, 1882, c. 38, s. 20) {u).

(iv.) Convey-
(jy.) Qu a salc of copyliolds by executors, under a power of

tnlTtet'^ undui-
^^^^ given them by will, they may by deed convey to the pur-

power, chaser the right to admittance ; the purchaser, in such case,

(v.)orinbank- being in the position of a devisee under the will (p. 1G8). (v.) A
ruptcy. trustee in bankruptcy may alienate the bankrupt's copyhold

(vi.) Convey- land, by appointment (p. 4.")5). (vi.) A conveyance under the
.-vnce nnder Lauds Clauses Consolidation Act, 1845 (c. 18), s. 95, of copyhold
Lands Clauses

if the land were of freehold tenure (p. 472)

. . land, entered on the rolls of the manor, has the same effect as

Surrender and Ordinary Modes of Conveyance.

—

Surrender and Admit-
:v iniittance. tauce.—The Ordinary mode of conveyance of legal estates and

interests in copyholds is by surrender, and admittance [v).

The alienor, either personally or by his attorney, professes to

surrender, or deliver up, the land to the lord, or to his steward

on his behalf, by dehvery to him of a rod or other symbol of

possession, or by such other ceremony as the custom of the

manor may prescribe, to the use of the alienee and his heirs {w),

or to such other uses as are expressed in the surrender {x).

This surrender may be, but is not necessarily, made in the

customary court of the manor {xx). The person in whose

favour the surrender is made, and who is called the surrenderee,

is entitled to be admitted by the lord as his tenant (;?/), pursuant

to the surrender ; and, upon his admittance, he is bound to

pay the customary fine to the lord {z). The estate passes, on

the admittance, according to the words of limitation of the

(t) Scriv. Cop. 223; Burton, § 13L3, ante, p. 23. As to the power of a
tenant for life of a manor to trrant licences for the making of such leases,

under the Settled Land Acts, LS82 to 18!)0, see ante, p. 05. Apart from that

enactment, the lord cannot, in general, license the granting of a lease

for a term exceeding in extent his own interest in the seignory : Scriv. Cop.

225.

(w) Re Naylor and Spend/a, 34 Ch. D. 217, 5(5 L. J. Ch. 453, 56 L. T. 132.

{v) As to alienation by tenant in tail of copyholds, see pp. 47, 105.

(iv) That the Statute of Uses doe?* not apply to uses declared in a surrender

of copyholds, see p. 121.

(x) As to the creation of a power of appointment on a surrender of copy-

holds, see ante, p. 171.

(xx) Scriv. Cop. c. 3, s. 1.

{y) This right may be enforced by mandamus : 2 Bl. Comm. 3(J8.

(z) Scriv. Cop. 180. As to fines, see ante, p. 24 ; I/aU v. Bromley 35 Ch. D.

()42 ; 5G L. J. Ch. 722, 56 L. T. 683.
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surrender, and any variance from these words, in the admittance,

is of no avail (a).—The admittance may either follow im-

mediately upon the surrender, as part of the same transaction

(as is usual), or may take place subsequently. If it be post-

poned, the estate, instead of passing in the interval to the lord

(as the term surrender might be thought to imply), continues

vested in the surrenderor ; but the surrender is irrevocable,

and a second surrender to the use of another person would

be void ; for, when the surrenderee is admitted, the admittance

relates back to the time of the surrender (b).

Under the Copyhold Act, 1894 (c. 46), ss. 84, 85 (re-enacting Admittance

earlier enactments to the same effect), the admittance, which ""* "^ ^'""''•

formerly must have taken place in the customary court, may
be effected in any place ; and the surrenderee may be admitted

either personally, or by attorney appointed either orally or

by writing.

Before admittance, the surrenderee, of course, cannot ahenate How far sur-

by surrender (c). He may, however, aUenate his right to be
'li^^.^^Se

admitted. The aUenee will have a right, merely, to the land, admittance.

if the alienation be inter vivos ; and, in order to pass the legal

estate, the surrenderee must be previously admitted {d). But

under the Wills Act, 1837 (c. 26), ss. 3, 4, 5, a surrenderee may,

by his will, devise his interest under the surrender, and the

devisee is entitled to be admitted (p. 365). And if the sur-

renderee of a copyhold estate of inheritance dies intestate,

his interest under the surrender devolves upon his heir at law,

who is entitled to be admitted accordingly {dd).

Estates in reversion, vested remainders, and estates in Future and

community, as well as estates in possession and in severalty,
i';i"^^bkby

are ahenable by surrender and admittance. By general custom, surrender.

the admittance of a tenant for hfe operates as the admittance

of a person entitled to a vested remainder expectant on the

life estate—though the fine on admittance is payable by the

remainderman, on the death of the tenant for life. The ad-

mittance of one of several joint tenants or coparceners operates

as the admittance of the other or others, also ; but tenants

in common must be admitted separately (e).

Since, in the conveyance of copyholds, the lord of the manor Copyholder
'' ' '' may surrender

(a) Scriv. Cop. 121 ; Burton, s. 1276.

(h) Scriv. Cop. 130.

(c) Scriv. Cop. 130; Dot d. ToficM v. Tofidd, 11 East, 246.

(d) Elton, Cop. 70 et stq. ; Scriv. Cop. 97, 122, 130; Whitdey v. Taylar, 35

L. T. 187.

(dd) Vawjkan v. Atkim, 5 Burr. 2764, 2786 ; Watkins on Descents, 28 (4th

ed.).

(e) Scriv. Cop. 131, 134. As to the fines payable on the admittance of joint

tenants, see ibid. 193.

to use of wife,

or himself.
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is interposed between the alienor and the ahenee, a copyholder

may, at common law, surrender to the use of his wife, or to

his own use (/).

Entry on The Surrender, or a memorandum of it, and a memorandum
court roll. of the admittance, are entered by the steward on the court

rolls ; and, on payment of the steward's fees, the alienee is

Copy of court entitled to a copy, signed by the steward, of these entries, as
'^°'^- a muniment of title to his estate ; the copy of the surrender

being liable to the same stamp duty as a deed of conveyance {g).

Covenants for Covenants for title, on a conveyance of copyholds, are
title, on con- entered into by the alienor, by deed, executed either before

copyhoiiis. or after the surrender. Where this deed precedes the sur-

render, it usually contains a covenant by the alienor to make
the surrender (p. 340) ; and, in such case, it is a ' conveyance

'

within the meaning of the Conveyancing and Law of Property

Act, 1881 (c. 41), and the covenants for title may be implied,

under that Act, by the use of the words ' as beneficial owner,'

&c., in the deed {h).—-The benefit of a covenant to surrender

is transferable, and the lord is bound to admit the transferee,

if the surrender has been made in his favour, without payment
of a double fine. And if the covenant has been made for

valuable consideration, the interest thereunder of the covenantee,

or a person claiming under him, is regulated by the rules,

already noticed, respecting the effect of a contract for purchase

of land (p. 163) ; and he may insist on the surrender being made
to his use (M).

How made. Grant hy Lord of Manor.—A grant or re-grant of copy-

holds, by the lord of a manor, is evidenced, like a surrender,

by entry upon the court rolls, and is effectual without ad-

mittance [i).

How con- Conveyance of Customary Freeholds.—The mode of convey-
veyed. ance of customary freeholds varies in different manors. In some,

they are transferred by deed and admittance ; in others, by
deed, or, in the alternative, by surrender ; and in some, by
surrender and admittance only, as in the case of ordinary

copyholds (j).

(/) Burton, § 1270. As to the law on this point applicable to freeholds

see ante, p. 315.

(ff)
Stamp Act, 1891 (c. 39), ss. Gu-GS, &c.

(A) Ss. 2 (v.), 7 (5). As to these covenants and the words from which they
are implied, see s. 7 of the Act, and ante, pp. 270-280.

{hh) R. V. Lord of Manor of Ilcndon, 2 T. R. 484, 2 Davidson, Con v. pt. 1,

20(;, pt. 2, 794 ; Mose v. Cunynrjhame, 11 Ves. Jr. 550, 554.

(i) Burton, § 1343; Eoe d. Cosh v. Loveless, 2 B. & Aid. 453. As to such
grants, see ante, p. 22.

{j) 2 pt. 1 Davidson, Conv. 3G4.
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Sub-sect. 3.

—

Conveyances of Equitable Estates and

Interests.

Under this head are considered the forms of instruments what instru-

bv which trusts of land may be declared, as well as of those jjje^^ts ^faii

by which equitable estates, previously created, may be trans-
JJ^^J*"

ferred ; for a declaration of trust is, in effect, a conveyance

of the beneficial interest by the settlor to the cestui que trust.

Declarations of Trust.—The Statute of Frauds, 1677 (c. 3), Statute of

s. 7, enacts, that a declaration of trust of lands, tenements, *'''^"^«' ^^ <^°-

or hereditaments shall be manifested and proved by some

writing, signed by the party who is by law enabled to declare

such trust, or by his last will in writing, or else shall be void
;

but it expressly "excepts from this requirement any trust arising

or resulting by operation of law, on a conveyance of land (s. 8).

This enactment applies to all estates and interests in land,

whether of freehold or copyhold tenure. It does not require What writing

a deed, or other formal declaration in writing, of the trust ;

^^'J^^^j'^Jj^^

any writing that clearly indicates the terms of the trust, and
g\4Jj^^

is signed by the party enabled by law to declare it (that is,

the settlor), whether it be made when the trust is declared or

subsequently, will satisfy the requirements of the Statute {k).

Where the legal estate in the land is conveyed by deed to Forms of

a trustee, the declaration of trust is usually contained in t^i^ couve.vamjes^

deed of conveyance ; though it may be made by a separate "reehoWs*;

instrument. And where the subject of the trust is an estate

of freehold, the declaration must be, in effect, a limitation

of a use upon a use ; that is, the land must be hmited to the

use of a trustee, to the use of, or (as it is usually expressed)

in trust for, the cestui que trust. For, as has been seen, if the

land were limited simply to the trustee to the use of, or in trust

for, the cestui que trust, the Statute of Uses would vest in the

latter the legal estate (pp. 120, 140) ; unless, indeed, the convey-

ance to the trustee were a bargain and sale under the Statute

of Uses (in which, as has been seen, a use is impHed), or an ap-

pointment in exercise of a power of appointing a use (pp. 171, 318). leaseholds

;

But, as chattel interests in land are not within, the Statute of

Uses, a trust of such an interest may be created by a limita-

tion merely to the trustee, upon the trust intended (p. 1-41).

The conveyance of copyholds upon a trust is effected by copyhoKls.

a surrender to the trustee, and his admittance as the legal

tenant, the trust (whether stated in the surrender, or not) being

evidenced by a separata Avriting, signed by the settlor. The

(k) Lewin, 53-57 ; ante, p. 145 ; I)i/c v. Dye, 13 Q. B. D. 1-17, 53 L. J. Q. B.

442.
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lord of the manor cannot be compelled to allow notice of the

trust to appear on the court rolls (l).

Statute of Conveyances of Equitable Estates already created.

—

'vvMuU, as to. The Statute of Frauds, 1677 (c. 3), enacts, that a grant or assign-

ment of ' any trust or confidence ' (by which is meant an equit-

able estate or interest) shall be made in writing, signed by the

alienor, or by his last will in writing, or else shall be void (s. 9).

In practice, equitable estates in lands of freehold tenure are

usually transferred by deed, as in the conveyance of legal

estates ; but a deed is not necessary, except for the purpose

of barring an equitable estate tail (m), and (as hereafter men-

tioned) in the conveyance of certain equitable interests of

married women (n).

Copyholds. Equitable estates in copyholds are conveyed by deed or

writing, signed by the alienor. They are not alienable by

surrender, as the trustee, and not the equitable owner, is the

tenant of the land (o). Two exceptions to this rule, however,

are made by the Fines and Recoveries Act, 1833 (c. 74) ; under

which, an equitable estate tail in copyholds may be barred

either by deed, or by surrender (ss. 50, 54) ; and the equitable

interests, above referred to, of married women in copyholds,

may be conveyed either by deed, or by surrender (ss. 77, 90
;

see p. 447).

Sect. III.

—

Construction or Interpretation of

Conveyances.

Division of Under this head are considered (i.) the leading general
subject.

j,^^|gg Qf construction
;

(ii.) words of limitation ; and (iii.)

operative words, and some other terms.

Tl.e leading (i.) General Rules of Construction.—The first general rule

rules. Qf construction is, that the intention of the parties is, if possible,

to be effectuated {p).—The next rule is, that this intention

is to be ascertained from the terms of the conveyance alone,

technical words and phrases being taken in their proper technical

senses (q). This rule is subject, however, to two quaUfications.

(1) If a deed cannot have any effect in the mode of operation

apparently intended, it will, if possible, be allowed to operate

in another mode, rather than be wholly ineffectual : e.g., if

(1) Watk. Cop. 213 ; Scriv. Cop. 57.

(m) Fines and Recoveries Act, 1833 (c. 74), s. 40 ; see ante, p. 4)!.

(n) Ihid. s. 77 ; see post, p. 446.

(o) Scriv. Cop. 57 ; I/all v. Bromky. 35 tni. D. G42, 5tJ L. T. 683.

(p) Burton, § 503; Shop. Touch. 86.

(q) Burton, §§ 504, 508 ; Shep. Toucli. S7.
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a person having a power of appointment, but no estate, conveys
in terms appropriate to the transfer of an estate, the convey-
ance may be deemed an exercise of his power (r). So, also,

an instrument which is invalid as a conveyance of the kind
intended to be thereby made, has, in some instances, been
upheld as a covenant to stand seised, where there has been
relationship between the parties {s). (2) Evidence is admissible

to remove a latent ambiguity, i.e., an ambiguity that is not

manifest on the face of the instrument ; as where two persons

or things are known by the same name.—A third rule, sub-

servient to the two former, is, that ambiguous words are to

be construed most favourably to the grantee, or person intended

to be benefited (/).—A fourth rule is, that if two expressions

be utterly irreconcilable, that which is first shall stand, and
the other be rejected (u).

(ii.) Words of Limitation.—These are words by which Definition.

the estate or interest intended to be conveyed is defined or

limited, as regards its extent or duration ; and whereby (if

it be an estate or interest in community) it is distinguished

either as a joint tenancy, or as a tenancy in common. In a

conveyance by deed, these words are usually contained in the

habendum of the deed (p. 341). They are here considered with

reference to (a) legal estates and interests in land of freehold

tenure
; (/3) legal estates and interests in land of copyhold

tenure ; and (7) equitable estates and interests.

(a) Limitations of Legal Estates and Interests in Land of Fee simple.

Freehold Tenure.—At common law, an estate in fee simple

is conveyed by a limitation to the alienee ' and his heirs '

;

the use of the word heirs (u) being, in general, essential {w)
;

while additional words, such as ' and assigns,' or ' and assigns

for ever ' (which are commonly inserted), are superfluous. A
grant to a person ' or his heirs ' does not pass the inheritance,

but confers a life estate only [x). A grant merely to the heirs,

(r) cure's Case, Rep. pt. «, 17 b ; Burton, § 505 ; Sug., Povv. 201, 289 ; Re
Farnells SetUed Estates, 33 Ch. D. 599, 35 W. K. 250.

(s) 2 Sand., U.-es, 9G, 97. For instances, see Elphinstone, Inteip., 41.

(t) Burton, § 511.

(m) Burton, § 512; Shep. Touch. 8S. Tlie reverse of this is the rule in the
construction of wills.

[v) According to some authorities, the wor<1 'heir' does not, like 'heirs,'

pass an estate of inheritance; Co. Litt. 8 b; Elph. Interp. 225. But see
cwitra, Ilargrave's note on Co. Litt. 8b; 1 Kolle, Abr. 832, K ; Evans v.

Eva7is, 1892, 2 Ch. at pp. 18(5, 189; and see PuUer v. Chamivr, L. K. 2 Eq. at p.

686.

[10) 2 BL Coram. 107. 108 ; which see, as to the grounds of this rule.

(x) Co. Litt. 8 b.
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or heirs and assigns, of a person (no estate being limited to

that person), passes the fee simple to his first heir, as grantee (y).

Estate tail. An estate tail is properly conveyed, at common law, by a

limitation to the alienee ' and his heirs,' with the additional

words ' of his body,' or ' by him to be begotten,' or some other

words of procreation ; and wath suitable restrictive words,

where the limitation is in tail special, or in tail male or female

—as, ' heirs of his body by B., his wife,' ' heirs male of his body,'

'heirs female of his body '(2). The use of the Avord heirs, in

the limitation of this estate, is no less necessary than in the

limitation of the fee simple. And, as words of procreation

are also necessary, a limitation to a person, ' and his heirs

male ' (or ' female ') does not create an estate tail, because

it does not restrict the descent to the donee's issue. Such a

limitation, therefore, in a conveyance, passes an estate in fee

simple ; the word ' male ' or ' female ' being necessarily re-

jected {a). But a limitation to the use of A. and his heirs,

"with a limitation over, ' upon failure of the heirs of the body

of A.,' to the use of B., vests an estate tail in A. ; the word ' heirs,'

in the limitation to A., being construed, according to the limita-

tion over, to mean heirs of the body (b). A limitation to the

heirs of the body, or heirs male of the body, &c., of a person

to whom no preceding estate is limited, passes an estate tail

to the heir, or heir male, &c., of the body of that person as

donee ; but the estate will descend as if the estate tail had

been given to the ancestor himself (c).

Exceptions to The rule of the common law, that the use of the word heirs
above rules,

jg necessary in the limitation of an estate of inheritance, does

not apply to the case of a release by a joint tenant or coparcener

to his or her co-tenant (d), or to a conveyance to a corpora-

tion (p. 471).
Alterations by The Conveyancing and Law of Property Act, 1881 (c. 41),
the Convey-

g^ g^^ moreover, authorises the use of other words of hmita-

1881.'^ ' tion of estates of inheritance, in deeds executed after the

31st of December, 1881 ; namely, the words ' in fee simple
'

(without the Avord heirs), in the limitation of an estate in fee

(y) Co. Litt. 10 a ; Bercm v. FcUmKn, 35 W. R. .^jG ; MUrtian v. Lane, 190L 2

K. B. 745, 70 L. J. K. B. 731, 85 L. T. ISO. As to descent on intestacy under

such a limitation, see post, p. 399.

(2) Co. Litt. 20 b, 25 a.

(o) Litt. p. 31 ; Co. Litt. 27 b ; 2 Bl. Coram. 115. As to its effect in a will,

see post, p. 385.

(h) Co. liitt. 21 a ; Fixher v. Wiqg, 1 1'. Wms. 14; Morgan v. Aforr/an, L. H.

10 Eq. 99, 39 L. J. Ch. 493, 22 L. T. 595 ; cf. Idle v. V(wk, 1 P. Wms. 70 ; Olivant

V. Wright, 9 Ch. D. (546, 47 L. J. Ch. 664, 38 L. T. 677.

(c) MandeviUe's Case, Co. Litt. 26 b; cf. Moore v. i<iiiikin, 31 Ch. D. 95, 55

L. J. Ch. 305, 53 L. T. 815. See also, },ost, p. 399.

(d) 2 Bl. Comm. 107, 108 ; 2 Prest. Estates, 47.
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simple, and the words ' in tail,' ' in tail male,' or ' in tail female,'

as the case requires (without the words heirs of the body, &c.),

in the limitation of an estate tail. A limitation to a person
' in fee,' merely, will not pass the fee simple under this enact-

ment ; for the actual words of limitation mentioned therein

must be used, in the absence of the word heirs (e).

The important rule, known as the ' rule in Shelley's Case,' The rule in

applies to certain limitations of estates of inheritance. This '"^^'"'y ^ ^'^^^

rule may be stated as follows : Where an estate of freehold

is limited to a person, and, by the same instrument, an ulterior

estate is limited (whether immediately after the former estate,

or after another estate, or other estates, interposed) to the

heirs, or to the heirs of the body, of the same person, this

ulterior estate vests in that person himself, in the same manner

as if it had been expressly given to him and his heirs, or to

him and the heirs of his body ; the words ' heirs,' or ' heirs

of his body,' in such case, being merely words of limitation

of an estate of inheritance in the ancestor (/).

Thus, a Hmitation to A. for his life, and after his death to Examples of

his heirs, or the heirs of his body, is the same, in effect, as a 'ts application.

limitation simply to A. and his heirs, or the heirs of his body
;

that is, it gives an immediate estate in fee simple, or fee tail

;

the estate for hfe, first limited to A., merging in his immediate

inheritance in remainder.—Again, a limitation to A. for hfe,

with remainder to B. for life, or in tail, with remainder to the

heirs, or heirs of the body, of A., gives A. both & life estate

in possession, and an estate in fee simple, or fee tail, in remainder

expectant on the estate of B. ; and the effect is the same,

though more than one estate be interposed between the limita-

tion to A. and the limitation to his heirs {g).

The rule applies equally, where the estate first hmited is Where par-

an estate fur autre vie, or a hfe estate subject to a conditional
ll'^p,^^^utrT

Hmitation. Thus, under a limitation to A. during the life of vk, &c.

B., or during widowhood, with remainder to the heirs of A.,

A. will take the fee simple in possession, notwithstanding that,

by the terms of the limitation, the particular estate is liable

to determine during A.'s life. And if, in such case, an estate

be interposed between A.'s life estate, and the limitation to

the heirs (as to A. during her widowhood, and on her marriage

(e) He Ethel and Mitchell and Butler's Contract, 1901, 1 Ch. 045, 70 L. J. Ch.

498, 84 L. T. 459.

(/) Shcllfi/'x Case (23 Eliz.), Rep. pt. 1, 93 b, L. C. R. P. 882. Althousrh

called the rule in ."^hellcT/'s CVf.vr, it is of iiuich greater antiquity. As to the

oriein of the rule, see Fearne, C. K. .S3 et seq. ; Haigreave, Law Tracts, 551

;

and the case next mentioned. On the rule generally, see F. arne, C. K.,

passim; L. C. R. P., supra; Prest. Est. c. 8; Win Grutten \. Fox well, 1897,

A. C. 658, 77 L. T. 170, 6G L. J. Q. E. 745.

(y) Fearne, C. R., 29.
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to B. during his life, with remainder to the heirs of A.), A. will

take a life estate (determinable according to the limitation)

in possession, and the fee simple in remainder after B.'s estate (h).

Where par- The rule applies, also, where the particular estate is an
ticuiar estate estate tail. Thus, where land is limited to A. and the heirs
H estate tail.

^^^^^ ^^ j^j^ body, with remainder to the heirs female of his

body, A. takes an estate in tail male in possession, and an estate

in tail female in remainder [i).

^Vhere Again, the rule applies, although the remainder to the heirs,

remainder is or heirs of the body, be a contingent remainder. Thus, if

contingent.
^^^^^ Y)e limited to A. for life, with remainder to B. for hfe,

with remainder, if A. die before B., to the heirs of A., A. takes

(besides his life interest in possession) a contingent remainder

in fee simple (/). And similar in effect is a limitation to A.

and B. for their joint lives, with remainder to the heirs of the

survivor (k). If the interposed estate be contingent (as on

a limitation to A. for life, with remainder to B. for life if he

shall survive A., with remainder to the heirs of A.), the ancestor

takes, in the first instance, the inheritance in possession

;

subject to the admitting of the interposed estate, if and when
it vests (I).

Ue(inisites for It is to be observed that, for the application of the rule

api.iication of to Hmitatious of real estate, there are three requisites:—(1)
ttif rule. rpj^g^^

^ particular estate be hmited to the ancestor {m)
; (2) that

this estate be an estate of freehold—for if it be an estate for

years, the limitation to the heirs is a limitation of a contingent

remainder to the ancestor's first heir, as purchaser (n)—and

(3) that both the hmitation to the ancestor and the limitation

to his heirs, or the heirs of his body, be contained in the same

instrument. If land be hmited to A. for life, and, by a sub-

sequent instrument, it be limited to A.'s heirs, his heir will

take as purchaser (o). An appointment in pursuance of a

power is to be considered, however, for the purposes of this

(h) Fearne, C. K, 81, .32.

(i) Co. Litt. 37(5 b, 377 a.

(j) Fearne, C. R., 34 ; Symes v. Symrs, 1890, I Ch. 272, tJa L. J. Ch. 2tJ5, 73

L. T. 684.

{k) Fearne, C. R., 310.

(/) Ihid. 37; LciciK Bow/en's Oane, Rep. pt. U, 7!) b.

{m) As to the application of the rule, where, in the case of a limitation to

the use of the heirs of the body of the grantor, without any previous limita-

tion of a life estate to himself," a life estate arises in the grantor by implica-

tion (either from the form of tlie limitations, or by way of resulting use), see

Fearne, C. R., 41 &c. ; Sand., Uses, 137; Burton, §g 342-344; I'yhuxw. Mitford,

1 Vent. 372.

(n) 4 Cruise, t. 32, ch. 23, s. 9.

(o) 4 Cruise, t. 32, ch. 2.3, s. I'J.
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rule, as if it were inserted in the instrument which created

the power, and not as being a subsequent instrument (j)).

An estate for hfe may be limited either by words express- Liinitatfon ..f

ing the intended duration of the estate—as, ' to the use of A. '^'^^ate fc.r lif..-.

during the term of his life '
;

' to the use of A. (or ' to the use

of A. and his heirs,' or ' heirs of his body ') during the life of

B.' ; or, without any such words—as, ' to the use of A.' simply (q).

A grant to the use of A. simply, or to the use of A. for life,

is an estate for the life of the grantee, if the grantor is able

to convey such an estate ; but if he be himself merely a tenant

for life, such a grant will convey an estate for the lifetime

for which he holds (r). A conveyance in terms expressing

an intention to pass an estate greater than for life, but not

being the technical words required for the limitation of the

inheritance, as, ' to the use of A. absolutely,' or, ' to the use

of A. and his descendants for ever,' passes a hfe estate merely (s).

So also, a conveyance ' to the use of A. and his children ' passes

a life estate, merely, to A. exclusively, if he has th<^n no

children, and to him and his children as joint tenants for hfe,

if he then has children ; and a hmitation ' to the use of A.

and his issue ' has a similar effect (t). And a conveyance to

the use of A. for life, with remainder to the use of such person

as, at A.'s death, shall be his heir-at-law, and of the heirs of

such person, gives a life estate merely, and not the fee simple,

to A., with a contingent remainder to the person who becomes

his heir-at-law (w).

In the limitation of an estate for years, a certain period Linntatir)n <>{

must be stated for the duration of the term ; either expressly, ';^*'\*'' ^'"^

or by reference to some means of ascertainment, as, ' for so

many years as A. shall name,' or, ' during the minority of A.,'

or ' for ninety-nine years, if the lessee shall so long live.' The

time of the intended commencement of the term may also

be stated ; and if it is not stated, the term commences from

the making, or delivery, of the lease {v). It is usual, though

not necessary, to limit an estate for years to the grantee, ' his

executors and administrators.' And, by analogy to the rule

in Shelley's Case, where an estate for hfe is given to a person,

with remainder to his executors, or personal representatives,

for a term of years, the term vests in the tenant for life (w).

{p) Fearne, C. R., 74.

{q) 2 Bl. Comm. 120, 121.

(r) Ibid. 121 ; Burton, § 729 ; 1 Shep. Touch. 107, and see unte, p. 50.

(s) Litt. s. h
{t) See Elphinstone, Interp. 357, 35S, and cases there cited. As to limita-

tions similar to the above, in wills, t^ee post, p. 385.

(u) Evam v. Evam, 1892, 2 Ch. 173, 61 L. J. Ch. 456, 67 L. T. 152.

(v) Co. Litt. 46 ; 2 Bl. Comm. 143 ; <-f.
Archers Caxv, 1 Kep. pt. 1, (ii't b.

(«) Co. Litt. 54 b; Burton, § 849.
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Limitation of A tenancy from year to year may be created by the words
tenancy from ' from year to year,' or ' as yearly tenant,' or other words of
>ear ojeai.

gjj^-^jjj^j. in^port (x). A hmitation 'for one year, and so on
from year to year,' creates a lease for a certain term of one
year, and a yearly tenancy commencing at the expiration of

that year ; so that the term will be two years certain, at the

least (//).

Limitation in A joint tenancy is created, in a conveyance, cither by a
joint tenancy, limitation to the alienees, or to them and tlieir heirs, expressly

as joint tenants, or in joint tenancy ; or by a limitation to

them, or to them and their heirs, without any further words
expressing an intention to create a tenancy in common, or

from which such intention may be inferred. But a limitation

to two or more persons for their joint lives creates a tenancy

in common, confined to the life of him who dies first ; unless

it be accompanied by other words evincing an intention that

the survivor, also, shall take (z).

Limitation of A tenancy in common is usually created, in a conveyance,

by a limitation to the alienees, expressly as tenants in common
;

but it may be created by other words expressive of the inten-

tion that the alienees are to have distinct interests ; as, to the

alienees ' equally to be divided between them,' or ' as to one
moiety to the one of them, and as to the other moiety, to the

other.' Where, however, the limitation is to the grantees in

unequal shares, or for different estates, they are necessarily

tenants in common, and the intention that they shall so hold

need not be expressly stated (a).

tt-nancy in

common.

liini

freeholds

Similar to (/S) Limitations of Legal Estates and Interests in Land of
tations of Co])yJiold Tenure.—Surrenders of copyhold land are subject

to the same rules of the common law, as respects w^ords of

limitation and their construction, as apply to conveyances

of lands of freehold tenure ; except so far as different words
of limitation are authorised by special customs. By the customs
of some manors, estates of inheritance may be limited, without

the use of the word heirs (h). The provision of the Conveyancing
and Law of Property Act, 1881, already noticed (p. 328), as to

limitations of estates of inheritance by the words therein men-
tioned, applies to limitations by deed, only, and therefore does

not extend to surrenders of copyholds.

(.c) Woodfall, c. 6, s. 2.

{y) Doe d. Chadhorn v. Green, !) A. & E. (J.'S.

(-) Burton, §§ 724, 73G ; Urant v. Wintholt, 2:5 L. J. Cli. 282; Smith v. Oaken,

14 Sim. 122.

(a) 2 Bl. Comm. 193 ; Lift. s. 298 ; 4 Cruise, t. 32, ch. 22, ss. 50-58 ; Goodtith

d. Hood V. Stokes, 1 Wils. 341 ; see ante, p. 137.

(b) Burton, § 1278 ; 1 Watk. Cop. lO'J.
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(7) Limitations of Equitable Estates.—In tlic alienation of Technical

equitable estates, the uso of teclinical words of limitation is
*'-''"'.*' "''^

not necessary (c). But, in the absence of any words of limi-
'"'^'^"""'^

tation, or other words indicating an intention to pass the

fee, a life estate only will pass, as in limitations of legal

estates {d). And where, as is usual, the words of limitation

applicable to legal estates are used, they are, in general, construed
in the same way as in conveyances of legal estates (e). Limi-

tations creating executory trusts (p. 14(5), however, may be
construed more liberally, in order to effectuate the manifest

intention of the settlor ; especially as regards the application

of the rule in Shellei/s Case. Thus, where by an ante-nuptial

agreement, it is stipulated that a settlement shall be made of

land, upon trust for the husband and the heirs of his body,
the latter words will be construed to mean first and other sons

successively, as tenants in tail, and the settlement will accord-

ingly be made in the ordinary form of strict settlement (/).

With this qualification, the rule in SheUei/s Case applies as well

to equitable as to legal limitations, provided both the estate

limited to the ancestor, and that limited to his heirs, are equit-

able estates. If one estate be equitable, and the other legal

—as in a limitation of the legal estate to A. and his heirs, to the

use of A. and his heirs during the hfe of B., in trust for B., and
after B.'s death to the use of B.'s heirs—the rule does not apply,

and the first heir of the ancestor takes as a grantee (g).

(iii.) Operative "Words, and Other Terms.—The operative Construction

words, or words expressive of the act of conveyance, generally "^ operative

used in conveyances of land, differ according to the form of ""^ '''
'^"

conveyance. Thus, in a feoffment, the proper operative words
are ' give and enfeoff '

; in a grant, the word ' grant ' ; in a

lease for years of land, the word ' demise ' ; in an assignment
of a chattel interest, the word ' assign '

; in a release at common
law, the word ' release '

; in a bargain and sale, the words
' bargain and sell ' ; in an appointment, the word ' appoint.'

But, as has been seen, if a conveyance cannot operate as in-

tended, but is capable of operating as some other kind of assur-

(c) Lewin, 117; 1 Hayes, Conv. 90 ct scq.

{d) jroUidaij V. OirrUyii, 15 Beav. 480; Re Wliintoiis Settlement, 1804, 1 Cli.

661, 63 L. J. Ob. 278, 70 L. T. 681 ; Re Irwin, W. N. 1904, p. 15;! ; Jie Trimjham's
Trusts, W. N. 1904, p. 153.

(p) Burton, § 1383 ; 1 Frest. Abstr. 144; Lewin, 118.

(/) Lewin, 121 ; see Glenorchy v. Bo.nille, Cas. temp. Talb. 3 ; S.C, and
notes thereto, 2 L. C. Eq. 763.

(.7) Lewin, 119 ; Collier v. McBcan, 34 Beav. 426 ; see Cooper x. Ki/nocl\ L. R.
7 Ch. App. 398, 41 L. J. Ch. 296, 26 L. T. 566; Re White ami IIinell?s Contruet,

7 Ch. D. 201, 47 L. J. Ch. 85; Ricliarchon v. Harrison, 16 Q. B. D. S'^, 55 L. J.

Q. B. 58, 54 L. T. 456 ; Re Youvian's Will, 1901, 1 Ch. 720, 70 L. J. Ch. 430, S4
L. T. 201 ; Van Grutten v. Foxwell, ante, p. 329, note (/).
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ance, it may be held so to operate (h).—By the Conveyancing
and Law of Property Act, 1881 (c. 41), s. 49, the use of the

word grant is declared not to be necessary for the convey-

ance of hereditaments, corporeal or incorporeal.

Words of Various terms of frequent occurrence in the parcels, or
(itscription of description of the subject of conveyance, have technical mean-
parce !>.

ings. The legal meaning of the word land has already been

considered (p. 2). Under a grant of the ' profits ' of certain

land, the land itself may pass (i). Under the term ' manor,'

the demesne lands of the manor, the seignory, and the advowson
(if any) appendant to the manor, may pass. ' Messuage,'

or ' house,' denotes a house with its out-buildings, and its

courtyard, garden, or orchard, if any {j).
' Farm ' includes

the farmhouse, and all the land held therewith. ' Water

'

does not include land on which it stands ; to have that effect,

it must be described as a piece of land covered with water (k).—

A

strip of uninclosed land, between land inclosed and the high-

way, and also the soil of the highway to the middle of the road,

are presumed to belong, until the contrary is shown, to the

owner of the inclosed land ; hence, a conveyance of land may
carry with it the soil of the highway adjoining, as far as one-

half the road, and also any such adjoining strip of land {I).

And as the soil of one-half of a non-tidal river, to the middle

of the stream, presumptively belongs to the owner of the ad-

joining land, the bed of the river to that extent, may pass by
a conveyance of the land (m). So, also, a hedge and ditch

presumptively belong to the owner of the land on the side of

the hedge, and will pass accordingly on conveyance of that

land (n). A wall or fence between the lands of different owners,

is presumed to be a party wall or fence, belonging to the owners

(h) Ante, p. 327. See generally as to operative words, 1 Davidson, Conv,

ch. 3, s. 6 ; Burton, §§ 539-543.

(i) Co. Litt. 4 b.

ij) Bettisworth's Case, Rep. pt. 2, 32 a ; 8t. Thouuia's IloxpiUd v. Chariivj Crosg

Jiy. Co., 1 J. & H. 400; Richards v. Swansea Improvement and Tramways Co.,

".» Ch. D. 425, 438, 38 L. T. 833 ; c/. Wright v. Wallasey Local Board, 18 Q. B. D.

783, 56 L. J. Q. B. 259. The word 'tenement' is sometimes used as denoting

a house, as well as in its legal sense : see ante, p. 8.

(k) As to the above terms, and generally as to the parcels in conveyances,

see Co. Litt. 5 a, 5 b ; 1 Davidson, Conv. ch. 3, s. 7 ; Burton, § 545 et seq.

(f) Elphinstone, Interp., 178 ; Simpson v. Dendy, 8 C. B. (N. S.) 4.33 ;
Berridge

V. Ward, 10 C. B. (N. S.) 400; Beckett v. Corporation of Leeds, L. R. 7 Ch. 421,

2() L. T. 375 ; Pryor v. Petre, 1894, 2 Ch. 11 ; Mappin Brothers v. Lihertij & Co.,

1903, 1 Ch. 118, 72 L. J. Cli. 63, 87 L. T. 523 ; lie White's Charities, 1898, 1 Ch.

659, 67 L. J. Ch. 430, 78 L. T. 550.

(m) Plurmtcad Board of Works v. British Land Co., L. R. 10 Q. B. 16, 203,

44 L. J. Q. B. 38 ; Micklethwait v. Neivlay Bridge Co., 33 Ch. D. 133, 55 L. 'J\

336 ; cf. Duke of Devonshire v. Pattlnson, 20 Q. B. D. 263, 57 L. J. Q. B. 189,

58 L. T. 392 ; llindson v. Ashby, 1896, 2 Ch. 1, 65 L. J. Ch. 515, 74 L. T. 327.

(rt) Voides v. Miller, 3 'J'aunt. 138 ; Doc v. Pcarsey, 7 B. & C. 307.
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in equal moieties, as tenants in common; unless it has buttresses,

posts, or the like on one side, so as to show an inner and an
outer face, in which case it presumptively belongs to the owner
of the land on the inner side (o).

Sect. IV.

—

Deeds Generally—Ordinary Clauses of Deeds
OF Conveyance — Provisions of Conveyancing In-

struments.

Sub-sect. 1.

—

Deeds Generally.

Definition.—Formalities of Execution.—A deed is an instru- Deed define. i.

ment written or printed (in any language) upon paper or parch-

ment, and sealed and delivered by the person or persons whose

act it is (p). In practice, it is always lugned, as well as sealed Signin},'.

and delivered, except where it is made by a corporation aggre-

gate (p. 469) ; and, with that exception, signature seems to

be necessary, where the transaction is within any of the pro-

visions of the Statute of Frauds, 1677 (c. 3), requiring a signed

writing {q). The acts of sealing and delivery constitute the

execution, or making, of the deed.

A deed may be sealed with the seal of any person, or any Sealing.

kind of seal ; and the acknowledgment of a seal or wafer, previ-

ously affixed to the instrument—as by placing the finger upon
it at the time of delivery—is equivalent to actual sealing (r).

The delivery of a deed, which is the act whereby it is trans- Delivery,

ferred to the person in whose favour it is made, is usually per-

formed by the party who delivers it uttering the words, ' I

deliver this as my act and deed,' and, at the same time, holding

or touching the deed. But a deed may be delivered without

words, or by words without any act of delivery, and although

(in the latter case) it be retained by the party executing it {s).

And the deed of a corporation aggregate (p. 469) does not require

any formal act of delivery {t). A deed takes effect only from

the time of delivery ; which is presumed to be the date (if

(o) Cuhitt V. PoHer, 8 B. & C, 257 ; WaUon v. Gray, L. R. 14 Cb. D. 192, 49
L. J. Ch. 243.

(p) 2B1. Comm. 29.j, 297.

(q) See ss. 1, 3, 4, 7, 9 ; 2 Bl. Comm. 306 ; Ellis v. Smith, 1 Ves. 11. But see

1 Shep. Touch, bv Brest. 56; Cooch v. Goodman, 2 Q. B. 580, 597; Aveline v.

Whisson, 4 Man. & Gr. 801.

{r) 4 Cruise, t. 32, c. 2, s. 80; National Provincial Bitnk of Eayland v.

.lachson, 33 Ch. D. 1, 55 L. T. 458, 34 W. K. 597.

(s) Co. Litt. 36 a ; 4 Cruise, t. 32, c. 2, ss. 82, 83 ; Xenos v. Wickham, L. R. 2

H. L. 296, 36 L. J. C. P. 313, 16 L. T. 800.

(t) 4 Cruise, t. 32, c. 2, s. 81.
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an\ ) of the deed, unless the contrary appears (u). If two or

more deeds relating to the same subject-matter are delivered

on the same day, the order in which they were delivered may,

if necessary, be proved ; but if there is anything in the deeds

showing an intention that they should take effect pari passu,

or that one should take effect in priority to the other, they

will be presumed to have been delivered in such order as to

give effect to that intention {v).—If a deed be dehvered to a

person, to be held by him till some condition be performed

(as the payment of a sum of money), it does not take effect

as a deed until the condition is performed ; and in the mean-

Jjscrov. time it is an escrow, i.e., a scroll or wilting, merely ; though

on performance of the condition, it operates as a deed from

the time of the sealing and delivery (w).

Reading. A person is entitled to read a deed—or, if he be blind or

illiterate, to have it read to him—if he so requires, before he

executes it {x).

Atte.-tation. Attestation of a deed by witnesses, who subscribe their

names, as such, at the foot, or on the back, of the deed, is

also usual ; though attestation is not essential to the validity

of a deed of conveyance of land, unless it be made in exercise

of a power, which expressly requires that the execution be

witnessed (?/)•—The Conveyancing and Law of Property Act,

1881 (c. 41), s. 8, provides that, on a sale, the purchaser may
not require that the conveyance to him be executed in his

presence, or in that of his soUcitor, as such, but may have the

execution attested by some person appointed by him, who
may be his solicitor.

Execution by A person executing a deed may appoint an agent, to perform
attuiuey. the ccremony of execution on his behalf ; but the appoint-

ment must itself be made by deed {z). The instrument by
which such an appointment is made is called a power of attorney.

The donee of the power usually executes the deed in the name
of the donor of the power ; but under the Conveyancing and

Law of Property Act, 1881 (c. 41), s. 46, he may execute it in

his own name, by the donor's authority.—At common law,

the execution of a deed under a power of attorney is liable

to be invalidated through the revocation of the power by the

(u) 4 Cruise, t. 32, c. 2, s. 79 ; Burton, § 525.

(v) Gartside v. SUhstone, dec, Co., 21 Ch. D. 7()2, 51 L. J. Ch. 828, 47 L. T. 76.

[w] Co. Litt. 36 a; Shep. Toucli. 59; 4 Cruise, t. :'.2, c. 2, ss. 86-93; M^atkins

V. Nash, L. \l. 20 Eq. 262, 44 L. J. Ch. 505, 28 W. R. 647 ;
Lloyds Bank v.

Bullock, lSi)6, 2 CIi. 192, 65 L. J. Ch. 6S0, 74 L. T. 687; London Freehold and
Leasehold Property Co. v. Baron Nuffield, 1S97, 2 Ch. 608, W L. J. Ch. 790, 77

L. T. 445 (delivery as escrow to a party to the deed).

(x) 2 Bl. Comm. 304 ; Thoroughjood's Case, Rep. pt. 2, 9 a.

[y) 4 Cruise, t. 32, c. 2, ss. 95-98 ; Burton, §§ 445, 450.

{z) Co. Litt. 48 b.
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donor, or his death, or bankruptcy—and, perhaps, by his lunacy

—before the execution of the deed, although such event be

unknown to the agent, or the other parties to the deed ; and
the marriage of a female donor, prior to the Married Women's
Property Act, 1882, had the same effect (a). To meet this

difficulty, to some extent, it has been usual to provide, in a

power of attorney, that the donor and his successors shall

ratify the agent's acts (6). By the Conveyancing and Law
of Property Act, 1881 (c. 41), s. 47, however, any person who
makes a payment or does an act, in good faith, in pursuance

of a powe: of attorney, in ignorance of the previous revocation,

or other such termination as above mentioned, of the attorney's

authority, is protected from liability (c).—And by the Convey-

ancing Act, 1882 (c. 39), ss. 8, 9, validity is given, in favour

of a purchaser, to acts done under a power of attorney ex-

pressed to be irrevocable, and given for valuable consideration,
^

notwithstanding anything done by the donor of the power,

or his or her death, marriage, lunacy, unsoundness of mind,

or bankruptcy ; and the same effect is given to acts done under

a power of attorney, within a period not exceeding one year

from its date, where it is expressed to be irrevocable for that

period, and whether it be given for valuable consideration

or not.

Altendion, <^c., in Deed.—An alteration, erasure, obHteration, Its effect.

or interlineation, made after the execution of a deed, in a

material part of it, or the breaking off of its seal (if done in-

tentionally), makes the deed void, as regards the subsequent

operation of any limitation or covenant therein, if such act

be done by the grantee, or by a person holding the deed on
his behalf {d). But, of course, any estate, right, or interest,

which has been transferred by, or has arisen under, the deed,

previously to any such alteration, &c., is not affected thereby.

And the validity of a deed is not affected by the filling in, after

execution, of the date, or other particulars which merely com-
plete the provisions of the deed, if this is done with the consent

of all parties to the deed ; or by any immaterial alteration,

which does not vary or add to the provisions of the deed, in

any respect (e). An erasure or alteration in a deed is pre-

(rt) See 4 JUth. & Jarm., Conv. 85)4 et siq. (4th ed.).

(b) See 1 pt. 1 Davidson, Conv. 475 (4th ed.).

(c) And see Law of i'roperty Amendment Act, 18o'J (c. a5), s. 2(5.

(rf) Mathcwsons Case, Rep. pt. 5, 23 a ; Pif/ot's Case, Rep. pt. 1, 21! b ; 2 HI.

Comm. 308 ; 4 Cruise, t. 32, c. 27, ss. 12-22 ; cf. Re How /ate and O^sbora'n

Contract, 1902, 1 Ch. 451, 71 L. J. Oh. 279, 86 L. T. 180.

(c) Elphinstone, Interp., Ch. 2; Hudson v. Revett, 5 Bing. .36*^; Ahhms v.

Cornwdl, L. R. 3 Q. B. 073, 37 L. J. Q. B. 201, 16 W. R. 1045.

Y
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sumed, in the absence of ])roof to the contrary, to have been

made before its execution (/).

EfTect of want Stamps on Deeds.—Unless a deed or other instrument is

of stamp. stamped as prescribed by the Stamp Acts, it cannot be given

in evidence, except in criminal proceedings ; save that it will

be admitted in evidence in civil proceedings, on payment of

the proper stamp duty, together with a pecuniary penalty (</).

But the want of a })roper stani}) does not prevent the legal

operation of a deed.

Wtiere Registration or Enrolment.—In a few instances (referred

ie(iuiied. ^q [^^ other chapters) public registration or enrolment of a deed

is essential to its validity {h).

Itidentiue. Indentures and Deeds-poll.—A deed made between two or

more parties is called an indenture. It is so called, because it

was formerly the practice to engross two copies of a deed on

the same piece of parchment, with some words, or letters of the

alphabet, between them ; through which the parchment was

cut—usually in an indented line like the teeth of a saw {instar

dentium), so as to leave half the letters on one part and half on

the other. Afterwards, indenting merely, in a waving line,

without cutting through letters, came into use ; and this

practice is still followed (/). Formerly, it was necessary, under

some circumstances, that a deed should be actually indented {k) ;

but under the Real Property Act, 184:5 (c. 106), s. 5, a deed

executed after the 1st October, 1845, purporting to be an in-

denture, has effect as such, though not actually indented.

Originals and Where the several parts of an indenture are interchange-
c.mnteiparts

^j^jy executed by the several parties, that part, or copy, which

is executed by the grantor, is distinguished as the original

deed, and the rest are called counterparts ; but if each part

is executed by all the parties, they are all originals (/).

rartie.s to Formerly, it was necessary that a person taking, under
iudeiituie.s. ^j-^ indenture, an immediate interest (as distinguished from an

estate or interest in expectancy), or the benefit of a covenant,

in or respecting land, should be named as a party to the deed
;

( f) D(H (1. Tutluim V. Cattainon. 2\) J.. J. <.^. 15. 'M'A : 1 Cruise, t. \V1, c. 27

s. I'l.

((]) Stamp Act, ]SI)1 (c. ;{9), ss. 14, 15, 117.

• (A) See, as to enrolment of deed.s &c., barring entails, p. K! : enrolment of

deeds of bargain and sale, p. 318 ; registration of deeds of arrai)gemei)t, p.

271 ; registration of acknowledgments of conveyance of land by married

women prior to the year 188o, p. 447 ; registration of mortgages and charges

by companies, p. 472. As to registration of transfers and cluirges of land

registered under the Land Transfer Acts, 1S!7,5 and lS!t7, see pp. 190-41)7.

ij) 2 Bl. Comra. 2!)5. 21)6-

(^) See Co. Litt. by Uutler, 229 a, note (2).

(I) 2 Bl. Coram. 21)(). As to the effect of a counterpart, see Burr.lull v.

Clark. 2 C. P. D. 88, 4l! L. J. C. P. 115, ?,'> L. T. (itX) ; Ooveriwrs of Ma'jdalm

Jlospital V. A'ho«.s, 8 Ch. D. 709, 47 L. J. Cli. 72-!, 38 L. T. 624.
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but by the Real Property Act, 1845 (c. lOG), s. 5, this is

rendered unnecessary, as regards indentures executed after

the 1st October, 1845.

A deed made bv one party only is not indented, but is Deed-poll,

polled, or shaved even at the toj). It is hence called a deed-

poll (m).

Estoppel hi/ Deed.—A deed is, in general, an estopj)el, as Effect of

against a person who executes it ; that is, he is not permitted estoppel,

to prove, in any legal proceedings founded on the deed, any-

thing contrary to what is stated by him in the deed, as a matter

of fact (w). And if a conveyance by indenture contains an

express statement that the alienor is seised of the land, and no

other statement inconsistent therewith—although, at that

time, the alienor have no such estate—the conveyance will

operate upon any estate which he may afterwards acquire

in the same land (o). And an indenture purporting to demise

an estate for a term of years may operate in this way, although

it does not contain any averment of the lessor's title or estate (p).

An estate cannot, it seems, arise by estoppel, under a deed-

poll ; since, under such a deed, there cannot be reciprocal

estoppels {q).

(ii.) Ordinari/ Parts, or Clauses, of Deeds of Conveijance.— U.snal

These are, in practice, usually arranged in an established order, arrangement

This arrangement, however, as well as the formal language

of deeds (whereby complete accuracy of expression is sought

to be obtained), are sanctioned merely by custom and con-

venience. In strictness, any arrangement or phraseology

-

may be adopted in a deed, provided the meaning be sufficiently

and legally expressed (r).—It may be observed that, in practice,

marks of punctuation are not used in deeds ; but marks of

parenthesis are commonly used.

The following are the ordinary parts of a deed of convey-

ance, and their usual order.

The commencement of the deed specifies the date of its Commence-

execution—at least, if it be an indenture, for the date is usually
""""*•

(m) 2 Bl. Conim. 2915.

(n) 4 Cruise, t. 82, c. 20, s. t;4 ; 8hep. Touch. 5o ; Gwiin v. Xcath Vamt/

Navigation Co., L. R. 3 Ex. 209, 37 L. J. E.\-. 122, 18 L. T. (J88 ; Exp. Munjan,

2 Ch. D. 72, 45 L. J. Bk. 3(5, 34 L. T. 329.

(o) Sucr. V. &. 1'. 558, 559 ; Rbiht d. Jcffenjs v. Burkne/I, 2 B. & Ad. 278

:

General Finance, itc, Co. v. Liberator, d-c. Building i<ociety, 10 Ch. 1). 15, 39

L. T. 600, 27 W, R. 210; Onimrd Building Society v. .s'huVA.so;!, 1893. 1 Ch. 1,

ti2 L. J. Ch. 138, 68 L. T. 125.

{p) Co. Litt. 47 b; P.urton. § 850: 2 Prest., Ab--tr. 217.

iq) Burton, § 850; Co. Litt. 363 b.

(r) 2 BI. CoMim. 298.
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inserted at the end of a deed-poll—and also the party or parties

to the deed, by name and description.

Ktcituls. Recitals showing the creation, and the nature and extent,

of the estate or interest of the conveying party, or of each of

such parties, if there be more than one—or, at least, showing

the nature and extent of such estate or interest—and also

stating the purpose, or intended operation, of the conveyance,

frequently follow the commencement of the deed.—The effect,

as between vendor and purchaser, of recitals in deeds twenty

years old, or more, as evidence of facts stated therein, has

already been mentioned (p. 2G9). Estoppels, also, may be

created by recitals in deeds {supra). And in case of a discrepancy

between the recitals in a deed and its operative part, if the

latter is obscure or ambiguous (though not otherwise), it may
be explained, or even controlled, by the recitals {s).—Recitals

by which the estates or interests of conveying parties are shown,

are called narrative recitals. When such a recital merely shows

that an estate or interest was, or is, vested in a person, or be-

came vested in him, without mentioning the person or persons

from whom such estate or interest proceeded, the recital is

termed a general recital. When it also gives the information

last mentioned, it is called a particular recital.—Under s. 53

of the Conveyancing and Law of Property Act, 1881 (c. 41),

a deed which contains a recital or statement to the effect that

it is supplemental to a previous deed, or that it is to be read a;

an annex thereto, is, as far as may be, to be read and have

effect as if it were made by way of indorsement on the previous

deed, or contained a full recital thereof.—A recital which shows

the purpose or intended operation of the deed, or the contract

between the parties, is commonly called an introductory recital.

Where such a recital is used, it immediately precedes the

operative part of the deed.—Recitals, however, though often

convenient, and sometimes almost necessary, are not, in strict-

ness, essential clauses of any deed [t).

operative Next in order is the operative part of the deed, which consists
part; con-

^f several distinct clauses : (i.) The statement of the considera-

receipt ; words tion for the Conveyance, and (where the consideration is money)
..f conveyance; an acknowledgment of its receipt by the alienor. (ii.) The
parcels. words of Conveyance, as, ' the said A. B., as beneficial owner,

doth hereby grant unto the said C. D.' (iii.) The parcels, or

description of the land, or other subject of the conveyance
;

which may be accompanied by a plan, drawn on the deed,

and referred to in the parcels, either as descriptive of the pro-

(.s) See Burton, § 530 ; Jenner v. Jenner, L. R. 1 Eq. ^Gl, 3.5 L. J. Ch. 329, 14

W. R. 305 ; /yx parte Dawes, 17 Q. B. D. 275, 55 L. T. 114, 34 W. R. 752 ; Danljij

V. C'mtts, 29 Oil. D. 500, 54 L. J. Ch. 577, 52 L. T. 401.

(t) See 1 Davidson, Conv. 3U, 37.
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perty, or as being merolv in ai<l or cxithinatiou of tlie parcels (u).

To the parcels were formerly added general words, comprising Geneml

their appurtenances, &c. ; but under the Conveyancing and words.

Law of Property Act, 18SI (c. 41), s. (), as has been seen, the

insertion of these words, in conveyances made after the '31st of

December, 1881, is, in general, unnecessary (pp. 252,'26.'3). (iv.)The Estate clan-e.

estate clause—a form of words, whereby every right or interest

of the alienor in the subject of the conveyance was expressed

to be transferred—was formerly added, after the general words
;

but, undei the Act last mentioned (s. ().'5), it is, in eft'ect, implied

in every conveyance executed after the 31st December, 1881,

unless the contrary be expressed.—(v.) Any exception out Exceptions

of the property, as described in the parcels, of some component
l^^^J^"*^^""^'

part thereof, as trees or minerals ; and any reservation, by
the grantor, of a right or profit, not previously existing (other

than a rent or royalty), to arise from the property conveyed,

as, a right of way over the property conveyed, or a right to

get minerals therefrom (uu). (vi.) The habendum, which Ha!)enflum.

limits the estate to be taken by the grantee, thus
—

' to hold

the said premises unto and to the use of the said C. D. and

his heirs' (or 'in fee simple') ; or (in a conveyance of a chattel

interest) ' to hold the said premises unto the said C. D., his

executors and administrators.' But where the grant is not

to the use of the grantee, but to some other uses, the habendum
is merely, ' to hold unto the said C. D. and his heirs, to the use

(or uses).' &c. {v) ; and is followed by—(vii.) The declaration Declarations

of uses.

—

(viii.) The declaration of trusts, in the case of a con- "^ "^^' ''"<^ "^

veyance upon trusts ; though, as has been seen, this declaration

may be made by an instrument distinct from the conveyance

to the trustee (p. .'S25). (ix.) The reddendum ; a clause in- Reddendmn.

serted in a lease, whereby the grantor reserves a rent-service Provisoes, &c.

or royalty.—(x.) Provisoes or conditions, and special powers,

if the case require the insertion of such ; e.g., the proviso for

redemption in a mortgage, and powers of sale, &c., in settle-

ments.—(xi.) The covenants for the title, &c., where the in- Covenants for

sertion of such is needed. But, as has been seen, the ordinary *'*^*''' *''•

covenants for title (with the exception of the covenant for quiet

enjoyment in a lease) may be, and usually are, dispensed with,

under the provisions, for that purpose, of the Conveyancing and

Law of Property Act, 1881, where the conveyance has been made

(i() See 1 Dart, ^'. & P. COl ; IJeirylkn v. Earl of Jen<,,i. 11 M. & W. 183.

(un) 1 Davidson, foiiv. To; :") Pivth. Conv. 4th ed. 177. That a re.servation

operates by way of re-s;rant by the grantee of the land, see ante, pp. 2f>l. 260;

and this is the case even where the right expressed to be reserved does not.

issue out of the land, ».//. a riglit of sporting (see Wivkhnm v. Ilan-ker, 7 JI. it

W. ()3) ; though such a right is more properly created by e.xpress limitation.

{v) As to the habendum generally, see 4 Cruise, t. :}2, c. 21, ss. 67-^7; 1

Davidson, C^onv. c. 3, e. 8 ; Bodd i ivjtmi v. Jlolnnxou, L. R. 10 Ex. 270, 23 W. K. !>25.
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since the :31st December, 1881 (p. 270 et seq.). Any other cove-

nants, however, that the case may require, are usually found in

this part of the deed (iv). Here, also, the statutory undertakings

for production, &c., of title-deeds (p. 2SU) are usually inserted.

Conclusion. The conclusion of the deed is an acknowledgment of it, as

the deed of the parties or party named therein ; and also, in

Signatures, the case of a deed-poll, a statement of its date. The signatures

*;c of parties ^^^ gg^lg ^f ^^q parties are set at the foot of the deed; and
and witnes.ses.

^^^ witucsses, if any, usually append their signatures to a

clause attesting the execution of the deed, and indorsed upon it.

Indorsed An acknowledgment of the receipt of the purchase-money
receipt.

(^f ^^^y^^ indorsed on the deed, in addition to the like acknow-

ledgment in the operative part, was usual and proper, on the

execution of a conveyance on or before the 31st December,

1881 ; but, under the Conveyancing and Law of Property Act,

1881 (c. 41), this is unnecessary in the case of a deed executed

since that date. And the Act makes either acknowledgment

of receipt sufficient evidence of the payment of the money,

in favour of a subsequent purchaser who has no notice of non-

payment of the money (ss. 54, 55) (x).

Sub-sect. 2.

—

Usual Provisions of Assurances of Land.

Conveyances on Sale.

(Tse of recitals Freeholds.—On a sale of an unincumbered estate in fee

in convey- simple in possession, by an owner in severalty, the convey-
ances.

^^^^ ^^ often made without recitals, or with recitals of the

vendor's seisin and the contract for sale, only. But, usually,

where the conveying parties are co-tenants, or tenants in

possession and in expectancy respectively, their respective

interests in the land are shown by recitals ; since, in the

operative part, each conveying party is expressed to convey

as to his share or interest in the land, so that his liability under

the covenants for title may be limited to the share or interest

expressly conveyed by him ; or, if they convey jointly as to

the whole land (as joint tenants commonly do), a proviso is

(?o) Under S!«. 5.S-60 of the Conv. and L. P. Act, LSSl, covenants relating to

land have effect as if heirs, &c., of the covenantee or covenantor were ex-

pressed ; and as if the survivors or survivor of joint covenantees were expressed ;

>ubject 10 any contrary provision in the covenant. -But it may still be necessary

that the covenantor should covenant for himself and his assigns, where the

burden of the covenant is intended to run with the land.

{x) By s. '}G of the same Act, the production by a solicitor of a deed having

the receipt in the body thereof, or indorsed thereon—the deed being duly

executed, or the receipt signed, by the person entitled to give a discharge for

the consideration—is a suilicietit authority for payment of the money to the

solicitor. See hereon JJ<iy v. Woohrirh A'tjvitnltlc Jinihlin<j Sucictii, 40 Ch. D.

491, 58 L. J. Ch. 280, t!0 L. T. 752; Kr,i>i\. Sunth. I'JOO, 2 Ch. 425, (59 L. J. Ch.

598, 82 L. T. 815 ; and see Trustee Act, 189;] (c. 53), s. 17.
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added to the deed, limitinfj the liability of each party, under

the covenants, to the extent of his sliare or interest (//). On
a conveyance by a tenant for life and remainderman, recitals

of the title serve, also, to explain the covenant by the latter,

which the deed should contain, for payment of any death

duties pavable on the death of the tenant for life, and not com-

muted and paid in advance, and to indemnify the purchaser

against them (see pp. 221, 224).

The commencement of the conveyance, and its recitals Clauses of

(if anv), are followed by its operative part ; which comprises conveyance,

the statement of the consideration and receipt, words of con-

veyance, parcels (with any exceptions), and habendum, and

(if the land is not conveyed to the use of the purchaser in fee

simple) a declaration of the uses, or uses and trusts, of the

land ; with the statutory acknowledgment and undertaking

by the vendor, as to any documents of title retained by him (r).

—If any documents of title are retained by a person, other than

the vendor, that person is sometimes made a party to the deed

of conveyance, for the purpose of giving the statutory acknow-

ledgment and undertaking as to those documents.

Where the owner of mortgaged land sells and conveys the Conveyance

equity of redemption, the conveyance usually recites the mort- "^ *;<iuit.v of

gage, and the sum due thereunder: and the habendum ^q ""^"/^'"P '""•

the use of the purchaser in fee simple, or other declaration

of use, is expressed to be subject to the mortgage. The deed

also contains a covenant by the purchaser to indemnify the

vendor against the mortgage debt and interest (p. 187).

Any easements, restrictive covenants, or other like incum- C(^nvej':inces

brances, sr.bject to which the land is conveyed, are commonly subject to

referred to by way of addition to the habendum of the deed^
^,j,^^^j.'"j^^^g_

though sometimes their existence is also recited. The deed

should also contain a covenant by the purchaser to indemnify

the vendor against any such restrictive covenants, so far as the

vendor will continue to be liable thereunder {zz).

When the land is to be conveyed to the purchaser, discharged Conveyance

from a mortgage affecting it, the mortgagee is commonly a by mortgagee

conveying party, as well as the mortgagor. The deed then |i".„"""*'

recites the mortgage, and the amount due thereunder ; and the

mortgagee, at the mortgagor's request—and, usually, in con-

sideration of part or the whole (as the case may be) of the pur-

chase-money, expressed to be paid to him by the purchaser, in

discharge of the mortgage—conveys ' as mortgagee '
; and the

vendor, to whom the balance (if any) of the purchase-money

is expressed to be paid, conveys and confirms ' as beneficial

(jj) 1 Davidson, Coiiv. IK!, 07 ; 1 Key & Elph. Free. 4U!, 42t).

(z) Tlie ordinary forms of these clauses, in conveyances on sale, are indi-

cated in the outline of a deed given in sub-sect. H.

(::) See /.V Poole u,id CUtrh's Contract, li»04, 2 Ch. IT.'J.
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owner.' The habendum is to the use of the purchaser in fee

simple (unless some other use is declared), discharged from

the mortgage and all claims thereunder. Sometimes, how-

ever, the mortgage debt, instead of being thus discharged,

is expressly assigned to a trustee for the purchaser : and the

land is conveyed to the purchaser, charged, for his benefit, with

the debt vested in the trustee for him ; this being done with

the object of giving the purchaser the benefit of priority, in

respect of the mortgage, over any subsequent latent incum-

brance. The same object may be attained, also, by a mere

declaration that the purchaser is to have the benefit of the

charge created by the mortgage (a).—When an equitable mort-

gage is discharged out of the purchase-money, the mortgage

is not usually referred to in the conveyance.

In a conveyance by appointment, in exercise of a power

under the law relating to executory uses (pp. 12;'), 170), the power

is usuallv recited. Sometimes, however, it is noticed only in the

commencement of the operative part ; in which part, the deed is

stated to be made in exercise of the power, and (if the power so

directs) to be both a revocation of the existing uses and an ap-

pointment to the use of the purchaser, in fee simple. Such a deed,

being merely a declaration of use, contains no habendum (b).

A conveyance by trustees or personal representatives, under

a trust for sale, or in exercise of a power of sale, should show,

by recitals, the creation of the trust or power, and that the

events upon which it is exercisable have arisen.

A conveyance by a tenant for life, under the Settled Land
Acts, 1882 to 1890, should show^ his title as tenant for life. To
such a conveyance, the trustees of the settlement under the

Acts are usually made parties, for the purpose of acknowledging

receipt of the purchase-money, where (as is usual) it is paid

to them, and not into Court.

A conveyance by a mortgagee selling under a power of sale,

whether express or statutory, recites the mortgage ; also (where

the sale is under an express power) the power of sale, wdth its

clauses protecting purchasers against irregularities in the sale,

and the receipt clause. To the habendum are added words

expressing that the land is discharged from the mortgage.

Where the consideration for the sale is a rent-charge in

fee simple, upon the land sold, granted by the purchaser to

the vendor, the conveyance of the land, and grant of the rent-

charge, are usually made by one deed ; the land being con-

veyed to the purchaser and his heirs, to the use that the vendor,

his heirs and assigns, shall receive thereout a yearly rent-charge

of £ , and subject thereto to the use of the purchaser, in fee

(a) 2 Davidson, Conv. pt. 1, ;}2-l ; 1 Key & Elph. Free. 4(15 ; ante, p. 199.

(h) I Davidson. Conv. 7'.».
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shn])le. The statutory remedies for the recovery of the rent-

charge (p. 2:j0) are usually relied on, instead of express pro-

visions for that purpose. The deed usually contains, also, a

covenant bv the purchaser for payment of the rent-charge.

In a conveyance of an estate in reversion or remainder, Conveyance of

the recitals show the nature of the estate. The parcels, ^^''J^^'-

^f^p^t!^"^.^.

ever, are usually the same as if the estate were in possession ;

*'''^'^'' *"''-^"

and words are added, to the habendum, showing that the estate

is conveyed subject to the preceding estate. If it is intended

that the vendor shall pay the death duties, when the estate

falls into possession, the deed should contain a covenant to

that effect ; as otherwise, the duties will be payable by the

purchaser (c).—An estate in fee simple, subject only to a lease

at rack rent, is commonly conveyed as an estate in possession,

merely, the lease not being mentioned (d).

Leaseholds.—An assignment of leaseholds usually recites Clauses in

the lease, including the parcels. If the vendor is not the original ^^s^ig"""'"^.

lessee, the recitals show how the lease has become vested in

him: or, for the sake of brevity, it may be merely recited that

the lease is vested in him, without mention of the intermediate

links in the title.—The parcels merely describe the property

as that comprised in the previously recited lease.—The habendum

is for the residue of the term, subject to the rent and the lessee's

covenants and conditions in the lease.—The deed contains a cove-

nant by the purchaser to pay the rent, and perform and observe

the lessee's covenants, and to indemnify the vendor against them.

Where part, only, of the property comprised in a lease is Assignnient nf

sold, the vendor sometimes makes an underlease thereof to
"/j.^JJ;'J^\y^

the purchaser, for the residue of the term, except the last leased,

day, at an apportioned part of the entire rent, and subject

to covenants by the under-lessee and conditions similar to

those contained in the superior lease, which apply to the property

sold. The vendor, in such case, covenants to pay the rent

reserved by the superior lease, and to perform the covenants

therein, so"far as they relate to the land retained by him ;
and

the purchaser's covenants, in the underlease to him, include a

covenant to pay the apportioned rent. Sometimes, however,

the part sold is assigned by the vendor to the purchaser, and

the vendor and purchaser covenant to pay their respective

shares (apportioned by agreement between them) of the entire

rent, and to perform" and observe the covenants of the lease

so fat- as they relate to their respective parts of the whole

property ; and frequently a power of entry, or charge, is given

to each of them over the part of the other, as security for any

damages on breach of this covenant by the other. Siniilar

((•) Hee ante, pp. l!:il. 2-2i. (d) 3 Bvtli. & Jarm. Conv. 'Jll.
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devices are employed, where the whole of land leased at an entire

rent is sold to different purchasers, in lots (e).

I'rovision.s of Copyholds.—In a covenant to surrender copyholds (p. .".24)

covenant to the narrative and introductory recitals (if any) are similar
t^.iirender. ^^ ^^^^^ Contained in a conveyance of freeholds. The operative

part of the deed is a covenant by the vendor ' as beneficial

owner ' (or as the case may be, see p. 279) to surrender to the

use of the purchaser, his heirs or assigns {ee), and a declaration

by the vendor of trust of the land for the purchaser, his heirs

or assigns, until surrender. The deed sometimes, also, contains

a power of attorney enabling the purchaser, his heirs or assigns,

to make the surrender in the name of the vendor.—As to the

surrender and admittance, see ante, p. .".22.

Conveyance of Where mortgaged copyholds are sold by the mortgagee
mortgaged under his power of sale, the covenant for surrender should
copyholds.

pj.Qyjf|g foj. his admittance (if this has not taken place), before

he surrenders to the use of the purchaser. Where the sale

is by mortgagor and mortgagee, the surrender in favour of

the latter may be simply vacated, and a new surrender taken

by the purchaser from the mortgagor ; in which case, the

covenant to surrender contains provisions for that purpose.

But if there have been subsequent surrenders, the mortgagee

must be admitted, and then surrender to the purchaser ; and

the covenant to surrender should provide accordingly (/).

Deeds of In cases where the legal estate in copyholds may be con-

<;..nveyance of yeycd to a purchaser by deed, or deed and admittance, without
copyholds.

previous surrender to his use {g), the deed is similar in terms

to a conveyance of freeholds. The habendum, however, is

expressed to be to the use of the purchaser, his heirs and assigns,

according to the custom of the manor.

}[ow con- Equitable Estates. — As to conveyances of equitable
veye<J.

estates, see ante, pp. .".2.">, ::52G.

Leases.

Varieties of The meanings of the terms building lease, occupation lease,
leases.

farming lease, and mining lease, and the distinctions between

leases denoted by these terms, have already been explained (p. 70).

I'.uildiiig Contract for Lease.—The grant of a lease is sometimes

preceded by an executory contract for the lease. A common

(e) 2 Davidson, Conv. pt. 1, L'lS, 127 ; 1 Key k Elpli. I'rec. 54(;.

(ee) As to the rights of an assignee of the benefit of a covenant to .-sur-

render, see p. 324.

(/) Elphinstone, Conv. 12',).

{(j) As to these cases, ^ee p. ,'521
; also i>.

172. as to conveyance of copyholds

by appointment.

i.'oiitract.



AIJKXA'IKiX IXTKi: \l\OS. .'UT

instance of this is an agreement for a lease of land to a builder,

or his nominee, at a stated rent, and subject to specified

covenants, upon the completion by him of a buildinfi, which

he thereby undertakes to erect on the land, and to maintain

throughout the term of the lease ; and for the holding of the

land by him, as tenant at will, merely, until the execution of

the lease {h).—Where the agreement is for the erection of several Leases under

houses on the land, it usually provides for the grant of a separate
Jj''^'^'^'|.',^"J

lease of each house to the builder, or his nominee, at an appor-

tioned part of the entire ground-rent. If the builder sells his

right to a lease under the agreement, on the completion of a

house, the lease is usually granted by the lessor to the purchaser,

as lessee, at the ground-rent, and in consideration, also, of

the price of the house paid by the purchaser to the builder
;

and the builder is a party to the deed, and thereby authorises

the grant of the lease to the purchaser. Sometimes, however,

the lease is granted to the builder himself, who, on selling the

house, either assigns the lease to the purchaser, in consideration

of the price of the house, or grants him an underlease for the

residue of the term, except the last day, in consideration of a

certain sum of purchase-money, and also an ' improved ground-

rent "—that is, a rent of somewhat larger amount than the

ground-rent reserved by the superior lease (?')•

Leases generally. — A lease does not usually contain Recitals not

recitals, even where two or more persons having different interests "s"'*'-

in the land are the lessors ; or where a person, whose consent

to the granting of the lease is necessary, joins therein to express

his consent.—When a lease is made under a power of leasing,

the power, usually, is not recited ; but, in the operative part,

the lessor is expressed to demise in exercise of the power.

The ordinary clauses of a lease, after the conmiencement, I'sual clauses

comprise the statement of the consideration ; the operative '" le^v^es.

words ; the parcels, together with any special licences or profits

included in the demise ; the exceptions and reservations of

rights to the lessor, if anv ; the habendum ; the reddendum,

or reservation of rent or royalty; the lessees covenants ; the

condition of re-entry ; and the lessor's covenants.

The consideration is expressed to be the rent or royalty. Consideration

or both (as the case may be), and lessee's covenants, therein- ^'^*" l*^'****^-

after reserved and contained ; in addition to any premium or

fine paid by the lessee to the lessor, or (in the case, above ex-

plained, of a lease granted to a purchaser from a builder) the

purchase-money paid to the builder.—Sometimes, but not

usually in modern practice, a nominal money consideration.

(A) See as to the efl'ect of possession under an agreement for a leas.e, in the

absence of agreement to the contrary, attd'. p. olO.

(/) Elphinstone, Conv. 231.
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Ijicenct'.-

Parcel.-^ and
exceptions.

Kabendnm.

iLeddenduiu.

Lessee's

covenants.

What are

usual cove-

nants.

also, is expressed to be paid, and the lessor is expressed to

bargain and sell, as well as demise ; in order that the deed

may operate, as a bargain and sale, to vest the estate in the

lessee, without the necessity of entry by him (/).

The parcels are followed by a statement of any licences

or privileges, easements or profits a prendre, included in the

demise, in addition to the property as described in the parcels.

Various rights of these kinds are usually given in mining leases,

for the due working of the mines {k). And, in any lease, acts

of voluntary waste, which the lessee is intended to have the

right of committing, should be expressly authorised (/).

The parcels, with any such additional rights as last men-
tioned, are followed by any stipulated exceptions from the

subject-matter of the demise, or reservations in the lessor's

favour.

The habendum specifies the duration of the term, and the

date of its commencement.
The reddendum states the rent or royalty, and the times

at which it is to be payable. Where the rent is reserved gene-

rally, that is. not to any particular person—as is usual in a

lease of settled property, made under a power of leasing—the

right to the rent will pass with the reversion {m).

The lessee's covenants are usually expressed to be given

))v him for himself and his assigns («). The covenants commonly
contained in a lease of a house have already been briefly in-

dicated (p. 80).—If, however, an agreement for a lease of a

house stipulates that the lease shall contain the usual cove-

nants, or does not specify the intended covenants, it seems

that the lessor can only require the insertion of the lessee's

covenants for payment of the rent, and of rates and taxes

(other than landlord's property-tax, and tithe rent-charge)
;

for keeping the property in repair, and delivering it up in re-

pair at the end of the term ; and for allowing the lessor to

enter at reasonable times, and view the state of repair (o).—

A

building lease contains, also, covenants by the lessee for the

erection of the buildings, according to detailed provisions

contained, or referred to, in the lease ; and mining leases, and
agricultural leases, commonly contain various covenants by
the lessee for maintaining the property in proper condition,

and against the commission of specified acts of waste.

(./) See 2 I'lalt, 7 ; ante, p. :U8.

(/•) Macswinney on Mines, 239-25:].

(/) As to a lessee's liability for waste generally, see p. 75.

{in) Whitlor.k'n Caxr, Kep. pt. S, Oi) b; 2 I'latt, i)!) ; and see Conv. Act, l.s.sl,

R 10.

in) As to tlie reason for this, see ante. p. N2, p. '.W2, note (('•)•

{')) 5 Davidson. C'oiiv. pt. 1. .")1 51 : J/innps/nrr v. HVc/t/w, 7 I'li. D. 555, 47

J>. J. Cli. 24:5, ;J8 ].. T. iO<.
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Although the usual clause of reservation of rent amounts CovenaHt f'>r

to a covenant by the lessee to pay it (p), a separate covenant |:*^^"'^"*
"^

for its payment is, in practice, inserted in the lease. And,

in the case of a royalty or tonnage rent, or the like, further

covenants by the lessee, providing for the ascertainment of

the amounts payable, from time to time, are usually necessary.

Under the Income Tax Act, 1842 (c. 35), s. 73, no agreement —foipaynifci.t

by a lessee for payment, as between himself and the lessor,
"^ '^ ''*''*' "'^'^•

of the property or income tax, in respect of the lessor's in-

terest in the property, is of any effect ; and the Tithe Act,

.

1891 (c. 8), contains a simitar provision with respect to tithe

rent-charge (p. '24')). All other taxes and rates, and all charges

for public works, whether imposed on the owner or occupier,

or upon the premises, may, by suitable words of covenant on

the part of the lessee, be made payable by him, as between

himself and the lessor ; and, in modern practice, the lessee

usually covenants to pay all such outgoings.

A lease commonly contains a general covenant by the lessee Repairing

to keep, and leave, the premises in repair. Under this cove- covenant.

nant, the lessee is bound only to keep the property, as nearly

as possible, in the same condition of repair as when it was de-

mised to him iq) ; and he is not liable for damage, caused by
radical defects in the original structure (r). He is bound how-

ever, under this covenant, to repair or reconstruct buildings

in case of damage by fire or tempest, unless such damage be

expressly excepted from the operation of the covenant ; and,

in the absence of a provision to the contrary, he continues

liable for the rent, notwithstanding destruction of the pre-

mises by fire or tempest {s).—In addition to the general covenant

to repair, a lease (unless it be for a short term) usually contains

a covenant by the lessee to do specified repairs (re-painting,

&c.) at stated intervals, and commonly, also, at the expiration

of the term. In leases for short terms, on the other hand,

the general covenant to repair is frequently qualified by the

addition of the words ' reasonable wear and tear excepted.'

—

A lessor, it may be observed, is not bound, under any circum-

stances, to repair the property leased, unless he has expressly

covenanted to do so (^).

Where the lessee covenants to keep buildings comprised in Insiuance

the lease insured against fire, it is commonly provided that, covenants.

(/j) See ante, p. SO.

(f/) Proudfoot V. Hart, 2:> Q. B. D. 42, 5'J L. J. Q- B. ^JS;!, Gli L. T. 171 ; Foa.

202, 203.

(r) Gutt('7-nl>/f V. Munyard, 1 Mood. & Rob. at p. :}(;ij ; Lixti r v. Lar., <t-

i\Vs/t(W/t, 1X93,' 2 Q. B. 212, 2Ls, G2 L. J. Q. B. 583, (J9 ].. I'. 17(i.

(s) See Foa. 15(!, 201, and cases there cited.

(0 See Foa, 133.
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&c.—how
broken.

Ciinditioii

re-entrv.

oil Ills failure to do so, the lessor may insure ; and that ])reniiums

]jaid by him shall be repaid by the lessee, and may be distrained

for by the lessor. The lessee also covenants, that money re-

ceived under any insurance shall be applied in the restoration

of the buildings.—Sometimes, the lessor covenants to keep the

buildings insured, and the premiums are made repayable to

him by the lessee, as an additional rent, reserved in the red-

dendum. In such case, the lessor usually covenants to restore

buildings destroyed or damaged by fire, and to apply towards

such restoration any money received under the insurance
;

and the general rejiairing covenant contains words exempting
the lessee from liability thereunder, for loss or damage by fire

to which the insurance applies. And a clause is sometimes

inserted, suspending the lessee's liability for rent, pending the

restoration.

A lessee's covenant not to assign the lease, or underlet

the property, without the lessor's licence, is broken by a legal

morttrage in either form, but not by an equitable mortgage

by deposit (u), without licence. A declaration of trust by
the lessee in favour of another, without licence, is not, it seems,

a breach of the covenant ; though it would probably be a breach

of a covenant against parting with the possession of the pro-

perty, without licence (v). The covenant does not apply to

a bequest of the lease by will {w), unless it expressly so provides
;

nor, in the absence of such express provision, does it apply

to an assignment of the lease by operation of law, as on the

death intestate, or bankruptcy, of the lessee ; nor to the taking

of the lease in execution under a judgment {x).—A covenant

against assignment of the lease is not broken by an underlease
;

nor, it seems, is an assignment of the lease a breach of a covenant

against under-letting (//).—If the covenant contains a proviso

that the lessor's consent is not to be arbitrarily withheld, or

the like, an unreasonable refusal by the lessor leaves the lessee

free to assign or under-let without the lessor's consent (2).

As to the condition of re-entry in a lease, see ante, p. 85.

—

When an agreement for a lease stipulates that it shall contain

the usual clauses, or does not specify the terms of the condition

of re-entry, the lessor can only require that it shall provide

(w) See Foa, 246 ; Woodfall, 734.

(/) GenUe v. Faulkner, 1900, 2 Q. i'-. 2ti7, C'.t L. J. (). V,. 777, si' L. T. 7()S.

(w) Doc V. Beran, '.\ IVI. & S. Hjii ; Foa, 24(1 ; Woodfall, 735.

(x) See Foa, 247; Woodfall, 7:i4 ; 7.V A'/V/.'/.s, 1901, 2 K. B. IG, 70 1.. J. K.

.->41, 84 L. T. 42S.

iy) See Foa, 248 ; Woodfall, 732 ; Jie Dojih; iNit'.t, 1 1. K. 113.

(z) Treloar v. Bi</<^,; h. R. 9 Ex. 151, 43 I.. J. Ex. 95, 22 W- K. 843

Warden, 3 Ex. D. 72, 47 L. J. Ex. 121, 37 1.. T. 5G7 ; Sear v. /foune

Investment Society, Hi Ch. 1). 3S7, 50 L. J. Ch. 72, 43 L. T. 531 ;

J)onaldsQn, 1896,2 Q. B. 241, 65 L. J. Q. 15. 241, 74 L. T. 751.

llyde V.

Property

Bates V.
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for re-entry on default in payment of rent (a). Usually, how-

ever, by agreement, the condition extends to a breach of any

of the lessee's covenants ; and sometimes, also, to the case

of the bankruptcy of the lessee, or any person claiming under

him, or the winding-up of a company liolding under the lease,

or the taking of the leasehold interest in execution.

As to the lessor's covenant for quiet enjoyment, seeante, p. 278. Lessor's

—An underlease sometimes contains a covenant by the under- covenants.

lessor to pay the rent reserved by the superior lease, and to

perform and observe the lessee's covenants therein, so far as

the under-lessee's covenants are not, in efTect, the same as

those in the superior lease ; and sometimes, also, the under-

lessor gives the statutory acknowledgment and undertaking for

production and safe custody of the superior lease (b).

As to a proviso for determination of the lease, see ante, p. 88. Trovis.. for

deteriniiKi-

tiou.

Mortgages, and Deeds relating to Mortgages.

Legal Mortgages of Freeholds.—A deed of mortgage of Recital.s.

freehold land sometimes—though not usually, where the fee

simple is mortgaged—contains narrative recitals, showing the

interest intended to be mortgaged. It frequently contains an

introductorv recital of the agreement for the loan, and for the

same being secured as thereinafter appears.

The deed, in its ordinary form, contains different sets of Operative

operative clauses, the first of which defines the personal obliga- clauses,

tions of the mortgagor to the mortgagee, while the second (the

mortgage proper) vests the estate in the mortgagee, and pro-

vides for its redemption. These may be followed by other

clauses, containing any agreed modifications of the provisions

of the preceding clauses, and any special powers agreed to

be given to the mortgagee, or special disabilities agreed to

be imposed on the mortgagor.

The first set of operative clauses commences with a state- Consideration.

ment of the consideration for the security ; an acknowledg-

ment of receipt by the mortgagor being added, where the con-

sideration is an immediate loan of money.—Where the loan Loan on joint

is made by two or more jointly, and it is intended that the mort- ^'^^"""t-

gage security shall be held by them as joint tenants, so as to

be subject to survivorship—which occurs, in practice, when-

ever an investment is made on mortgage by co-trustees, but

rarely under other circumstances—the intention to create a

joint tenancy of the security should appear in the mortgage

(a) He Ande.rton and Milncr's Contract, 45 Ch. D. 47fi. 5V* L. J. Ch. 7l>5, »>;>

L. T. 332.

(6) 5 Davidson. C'onv. pt. 1. 200; ante. pp. 276, 280.
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.1 Hint acfi

provisiiiii.

Conveyancing
Act, 1881,

hereon.

Contributory
mortgage.

deed, in order to rebut the equitable presumption of a tenaney

in common thereof ('). For this purpose, disclosure, in the

deed of mortgage, of the fact that the lenders are trustees of

the mortgage-money (where such is the case) is, of course,

sufficient ; but this is usually inconvenient, since it will gene-

rally necessitate inquiry into the title of the trustees, as such,

unt on any dealing by them with their security {d). It has there-

fore been the common practice, in such case, to state in the

deed of mortgage—usually, by way of addition to the statement

of the consideration—that the loan is made out of money be-

longing to the mortgagees on a joint account. These words

exclude the equital)le presumption of a tenancy in common
of the mortgage security ; and where they are inserted in a

deed of mortgage to trustees, and the fact that the mortgagees

are trustees does not otherwise appear, a person dealing with

them, as mortgagees, is not bound, or entitled, to make inquiry

as to the trust {e). The law on this point, applicable to any

mortgage, or transfer of mortgage, made since 1881 (so far

as a contrary intention is not expressed therein, and subject

to its terms) is now contained in the Conveyancing and Law
of Property Act, 1881 (c. 41), s. 61 ; which provides, in effect,

that where the sum advanced, or any part of it, is expressed

in the instrument to be advanced by, or owing to, more

persons than one, out of, or as, money belonging to them on

a joint account, or the mortgage or transfer is made to them

jointly, and not in shares, the amount for the time being due

to them on the mortgage is to be deemed to be money belong-

ing to them on a joint account, as between them and the mort-

gagor ; and the receipt of the survivors or last survivor of

them, or of the latter's personal representatives, is to be a

complete discharge for the money for the time being due, not-

withstanding any notice to the payor of a severance of the

joint account.

In the case of a contributory mortgage—that is, where a

loan on mortgage is contributed in shares by several lenders,

and the mortgage is intended to be a security to each lender

separately, for his share of the loan—the mortgage is usually

made to trustees for the contributories to the loan, by a deed

which does not disclose the trust, but states that the loan is

made out of money belonging to the mortgagees on joint ac-

count. A declaration of trust of the benefit of the mortgage

for the contributories severally, according to their respective

shares of the loan, is then executed bv the trustees (/).

(c) As to this presumption, see p. 121*.

(d) Re lilaibcni and Abrahams, 1899, 2 Cli. 3-iO, (JS L. J. Cli. 578, 81 L. T. 75.

(e) Re llarnian and Uxhridr/c and Rkknutmworth Ry. Co., 24 Oh. D. 720, 52

L. J. CI). 808, 49 L. T. 130; cf. Re Blaibtnj and Ahnihums, mipra, note (d).

(/) See hereon, Eiphinstone, Conv. 15(5, 157.
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The statement of the consideration in the deed is followed Covenant for

by a covenant by the mortgagor for the repayment of the loan, j'^^P'|^' '"""'' "^

with interest at the agreed rate, either on a day named (which

is usually six months from the date of the mortgage), or on

demand. But if it is intended that the mortgaged estate shall

be the sole security, this should be expressed in the deed ; for,

though the deed contain no covenant for re-payment, the loan

will create a simple contract debt due from the mortgagor

personally, in the absence of agreement to the contrary {g).

The above covenant is followed by a covenant for payment Covenant for

of interest on so much of the principal as shall remain owing P^^'^J^"*
""^

on the security created by the deed (li), after the debt becomes

due under the preceding covenant. This covenant gives a

right of action for the interest separately ; but in its absence,

interest could be recovered as damages, in an action for the

principal {i).

It was formerly the practice to insert, in a deed of mort- Attornment

gage, either a power enabhng the mortgagee to distrain for '^'''"*«-

arrears of interest, as for rent in arrear, or a clause whereby
'

the mortgagor attorned tenant to the mortgagee, at a yearly

rent equal in amount to the yearly interest, so as to give the

mortgagee the remedies of a landlord for recovery of the arrears

of interest, without prejudice to his other remedies as mort-

gagee. But since, under the Bills of Sale Acts, 1878 (c. 31),

ss. 6, 8, and 1882 (c. 43), s. 3, such a power of distress, or at-

tornment clause, is to be deemed a bill of sale, for purposes

of registration under those Acts, and is void if not so registered,

it is not now the usual practice to insert either provision in a

deed of mortgage {j).

The second set of operative clauses comprises the convey- Conveyance

ance of the property to the mortgagee—in terms similar to those f^^
p^viso

y r J 1^1 •
i- 1 J.-

'"!' i>'<lenip-

of an absolute conveyance—and the proviso lor redemption,
^.j,^,,

The latter is to the effect that, if the mortgage debt and the

interest thereon be paid at the time fixed by the covenant for

payment of the debt, the mortgagee will, at any time there-

after, reconvey the estate to the mortgagor his heirs or assigns

—or, in the case of a mortgage of settled land, to the uses or

trusts of the settlement—at the request and cost of the person

requiring the reconveyance.

The chief reason for naming a time for redemption in the Time for

redemption.

why stated.

(g) Yates v. Aston, 4 Q. B. 182.

[h) That judgment for the principal and interest in arrear, will not prevent

recovery of subsequent interest under the above covenant, see Popple v.

Sylvester, 22 Ch. D. 98, 52 L. J. Ch. 54, 47 L. T. 329; cf. Exp. Fewinrfs, 25 Ch.

D. 338, 53 L. J. Ch. 545, 50 L. T. 109.

(i) Re Roberts, 14 Ch. D. 49, 42 L. T. GfifJ, 28 W. R. 870.

(j) See Green v. Marsh, 1892. 2 Q. 15. :'.:!(). til L. J. Q. 15. 442. m L. T.

480.

Z
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proviso is that, before that time, the mortgagee cannot take

proceedings for foreclosure, nor can the mortgagor redeem.

—

Title under Although the terms of the proviso for redemption as to re-

liinitations of conveyance of the land be not consistent with the mortgagor's
proviso.

^.^j^ ^^-^ ^j^^ ^-^^^ ^^ ^1^^ mortgage, the presumption nevertheless

is that the beneficial ownership of the property was intended

to pass on redemption, according to the original title ; unless

an intention that it should pass as expressed in the proviso

is otherwise clearly shown in the deed of mortgage (k).

Any agreed modifications of the contract between the parties,

as contained in the preceding provisions, usually follow the
Agreements
for reductioi

ci'ithmanVe of proviso for redemption. These include— (1) an agreement for

loan ; pay-

ment by
instalments.

Variations of

statutory

provisions.

Covenant to

repair.

Mort^rage of

life estate and
life policy.

acceptance of interest at a lower rate than the interest previ-

ously covenanted to be paid, if the interest at the lower rate

be punctually paid (as to which, see p. 196) ; (2) an agreement

that the repayment of the loan shall not be enforced within

a specified period, if the interest be regularly paid
; (3) an agree-

ment that the mortgagor shall not be entitled to pay off the

mortgage debt before a specified time
; (4) an agreement for

the acceptance by the mortgagee of payment of the mortgage

debt by instalments, and entitling the mortgagor thus to pay

the debt ; with a proviso making the whole of the unpaid part

of the mortgage debt immediately payable, and the security

enforceable, on default in payment of any instalment or interest.

Sometimes, however, the covenants for payment of the mort-

gage debt and interest, in the first set of operative clauses,

provide for payment of the debt by instalments, with interest

;

with a proviso as above, on default in pa^Tiient of any instal-

ment or interest.

The remaining clauses, if any, of the deed usually consist

of some agreed modifications of the statutory powers of sale

(p. 202), insurance (p. 197), leasing (p. 197), or appointment of a

receiver (p. 201). Sometimes, also, the mortgagor covenants

to keep the property in repair ; and, occasionally, a clause is

inserted excluding the application of the provisions of the Con-

veyancing and Law of Property Act, 1881 (c. 41), s. 17, relating

to consolidation of mortgages (p. 200).

A mortgage of a fife estate in realty is usually accompanied

by a mortgage of a policy of insurance on the tenant's life,

with a provision making sums that the mortgagee may have

to expend in keeping up the policy (if the mortgagor fails

to do so) a charge on the life estate. In this way, a security

is provided for repayment of the mortgage debt, after the

termination of the mortgagor's estate, by his death.

{k) See 2 Davidson, Conv. pt. 2, .38-4.3 ; as to the rule on this point where
the fee simple is mortgaged by a tenant in tail, see p. 186; and in the case of

a mortgage by husband and wife of the wife's estate, see p. -107.
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Legal Mortgages of Leaseholds.—A legal mortgage of '''y "assign-

leaseholds, whether it be made by assignment or by under- '"'^?* !"^

lease (p. 191 ), contains provisions similar to those of a mortgage
of freeholds. Where it is made by underlease, the proviso for

redemption stipulates for reconveyance by a surrender of the

sub-term ; and the trusts of the nominal reversion for the

mortgagee's benefit (p. 191) should be supplemented by a power
of attorney enabling the mortgagee to assign the nominal re-

version to himself or another, and a power enabling him to

appoint a new trustee of the reversion in place of the mort-
gagor (1).—In whichever way the mortgage be made, the deed
contains a covenant by the mortgagor to pay the rent, and
to perform and observe the lessee's covenants under the lease.

Statutory Mortgages.—The Conveyancing and Law of Under Con v.

and L. P.

Act, 1881.
Property Act, 1881 (c. 41), s. 26, authorises the making of a ''"'^ ^- ^

mortgage of freeholds or leaseholds by a short form of deed,

expressed to be made by way of statutory mortgage. In this

deed, the covenants for pajmient of principal and interest,

and the proviso for redemption, are implied.

Legal Mortgages ofCopyholds.—The conditional surrender, Conditional

by wliich a legal mortgage of copyholds is effected (p. 192), is
^""ender.

usually preceded by a deed of covenant to surrender to the
mortgagee's use, subject to a proviso that, on payment of the
mortgage debt and interest on a day named, the surrender

shall be void. It usually, also, contains a declaration of trust

of the mortgaged estate for the mortgagee, until the surrender,

subject to the equity of redemption of the property ; and a

power of attorney authorising the mortgagee to make the
conditional surrender. The deed also contains covenants for

payment of the principal and interest, and any other agreed
provisions, as in a mortgage of freeholds.

Equitable Mortgages. — As to the forms, or modes of Forms of.

creation, of equitable mortgages, whether formal or informal,

including a mortgage of an equity of redemption, see ante,

pp. 192, 193.

Further Charge.—This is an instrument by which the Form of.

security created by a mortgage is extended to a further ad-
vance made by the mortgagee to the mortgagor, where the
equity of redemption under the mortgage has not been in-

cumbered by the mortgagor. It contains covenants for the
repayment of the further loan, with interest, and for the further

payment of interest (on the days on which interest will thence-

(l) Elphinstone, Conv. 178, 179.
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forth be payable under the original mortgage), similar to those

contained in the original mortgage. It also contains a de-

claration that the estate comprised in the original mortgage
shall be a security for the further loan and interest, as w^ll as

for the original loan and interest.—A further charge on copy-

hold land is usually effected by a deed of covenant to surrender,

and a conditional surrender, subject to the preceding con-

ditional surrender (m).

Of freeholds, Transfers of Mortgages.—Where a transfer of a mort-
or leaseholds, gage of freeholds or leaseholds is made without the concurrence

mI)Vt'<^a^ror's
°^ ^^® mortgagor therein, the deed of transfer, as has been

cuncuri^nce. Seen (p. 206), comprises an absolute assignment to the trans-

feree of the mortgage debt, and the right to interest thereon,

and a conveyance to him of the mortgaged estate, subject to

the existing equity of redemption. The debt is usually ex-

pressed to be assigned together with all powers and remedies

for the same ; but powers given to the mortgagee by the Con-
veyancing and Law of Property Act, 1881 (c. 41), are, under
s. 2 (vi.) of that Act, exercisable by a transferee of the mort-
gage. Any other power given by the mortgage deed to the

mortgagee, and thereby expressly extended to his assigns,

passes to the transferee ; but otherwise the power is not

exercisable by a transferee of the mortgage {n).

Of freeholds, Where the mortgagor is a party to the transfer (o), and no
or leaseholds, incumbrance, subsequent to the mortgage to be transferred,
where mort- ~, , ' •• , . n e

gagor concurs, anects the property, the transfer usually consists of an as-

signment by the mortgagee of the mortgage debt and the right

to interest thereon, as in the preceding case, and a conveyance
of the mortgaged land by the mortgagor to the transferee,

at the mortgagor's request, discharged from the equity of re-

demption under the mortgage, and subject to a new equity

of redemption. This mode of transfer—which is, in effect,

a new mortgage of the property—cannot be adopted if any
incumbrance subsequent to the mortgage to be transferred

is known to affect the property ; since such subsequent in-

cumbrance would have priority over the conveyance to the

transferee subject to the new equity of redemption. In

that case, therefore, the mortgagee conveys the mortgaged
land to the transferee, at the mortgagor's request, subject

. to the equity of redemption existing under the mortgage. In

either case, the mortgagor usually enters into new covenants

with the transferee for payment of the mortgage debt and
interest.

(m) See hereon, Elphinstone, Conv. 218, 219.

(n) 2 Davidson, Conv. pt. 2, 74 ; lie Rumncy and Smith, 1897, 2 Ch. .3.51, fiC!

L. J. Ch. (Ml, 7G L. T. 800; ante, p. 174.

(o) As to making the mortgagor a party to the transfer, see p. 207.
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The Conveyancing and Law of Property Act, 1881, c. 41 , Of statutory

s. 27, provides that a statutory mortgage (p. 355) may be "''"t^'^S^-

transferred, so as to vest in the transferee the mortgage debt,

and the securities and powers, and the mortgaged estate sub-

ject to redemption, by one of three short forms of deed,

adapted to the several cases above referred to, and expressed

to be made by way of statutory transfer of mortgage (oo).

On the transfer of a mortgage of copyholds created, or Of legal

covenanted to be created, by conditional surrender, the mort-
"^"y^.'Jifg

gage debt and right to interest thereon are assigned by deed,

as in the case of a transfer of a mortgage of freeholds. If no

conditional surrender has been made pursuant to the covenant

to surrender, the mortgagee assigns to the transferee the equit-

able interest in the copyholds, created by the covenant to

surrender (p) and the benefit of that covenant, subject to the

existing equity of redemption, with authority to enforce the

covenant in the mortgagee's name. Where the conditional

surrender has been made, the assignment of the mortgage debt,

&c., will also contain a covenant by the mortgagee to be ad-

mitted, and then to surrender to the use of the transferee,

subject to the equity of redemption, and meanwhile to hold

the security in trust for the transferee ; and this is followed

by admittance of the mortgagee, and surrender by him ac-

cording to his covenant. But if no surrender has been made,

subsequent to the surrender to the mortgagee, and the mort-

gagor concurs in the transfer, and the mortgagee has not

been admitted, satisfaction of the conditional surrender in

his favour may be entered on the court roll; and a fresh

conditional surrender is then made by the mortgagor to the

use of the transferee.

A formal mortgage of an equitable interest is usually trans- Of equitable

ferred in the same way as a legal mortgage. An informal ""^''^sage-

equitable mortgage may be transferred by any writing that

sufficiently indicates the intention of the parties, and is signed

by the transferror {q).

Sub-mortgages.—See ante, p. 207.

Reconveyances.—See ante, p. 209.

Settlements.

Settlements of land comprise—strict settlements, whereby Kinds of.

estates and interests in the land itself are limited ;
and settle-

(oo) Tliat a transfer in this statutory form will not operate as a transfer of

a mortgage made in the ordinary form, see Jh Jiaictny. 1904. 1 C'h. (57.

(p) See p. 192.

(q) See Fisher, Mortg. 9(i ; <inti. p. :?2(;.
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ments whereby the land is vested in trustees upon trust for

sale, and interests are created in the property into which, by
virtue of the trust for sale, the land is to be converted.

Objects and
metliod.

Further
object.

Parties.

Kecitala.

Operative

clauses.

Strict Settlement.—The cliief objects of a strict settle-

ment of land, stated generally, are to secure that, after the

death of a person to whom an estate for life in the land is thereby

limited, the o\\aiership of the land shall continue, so far as the

law permits, in his family, and, primarily, in his descendants
;

and that it shall pass from one owner to another, according to

seniority as between males, and with preference of males to

females (r). The rule against double possibihties (p. 115), and

the law as to perpetuities (p. 283), and the rights of ahena-

tion incident to estates of inheritance, prevent the operation

of a strict settlement, as regards its primary object, beyond a

period of hmited duration. When that period has expired,

however, a re-settlement of the land is frequently made by
the owners for the time being, whereby the purposes of the

previous settlement are, in effect, continued for a further period,

with such variations as existing circumstances may render

necessary or desirable (see p. 2G1).—As has been seen, land which

is the subject of a strict settlement may be sold under the

Settled Land Acts, 1882 to 1890, and thus released from the

Hmitations of ownership created by the settlement, not-

withstanding anything to the contrary therein ; but, in that

case, the provisions of the settlement continue to apply, as

directed by the Acts, to the capital money produced by the

sale (pp. 63, 71).

Another object of a strict settlement subsidiary to the

above, is the provision of pin-money {s) for the wife, and a

jointure (p. 413) for the widow, of the tenant for life under the

settlement, and portions for his younger cliildren (or, for the

younger children of the intended marriage, in the case of a

marriage settlement), by making the settled land a security

for the payment of these.

The parties to a strict settlement of freehold land, in its

usual form under the present law (other than a re-settlement,

as to which, see p. 361), are the settlor ; the tenant for life under

the settlement, if he be not also the settlor ; the intended wife

of the tenant for life, if the settlement be a marriage settlement

;

and trustees.

The settlor's title to the land is sometimes recited ; and the

deed also recites the intended marriage (if it be a settlement

on marriage), and the agreement for the settlement.

The usual operative clauses of the deed commence with

(r) 3 Davidson, Conv. pt. 1, 324-328.

(s) A yearly sum given to a wife for purposes of dress, personal ornament,
and pocket-money.
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a conveyance of the land by the settlor (usually ' as settlor,'

see p. 279) to the trustees, to hold to them in fee simple, to the

uses following—of which (1) and (2) are applicable only in

the case of a marriage settlement ;

—

(1) To the use of the settlor until the intended marriage
;

and thereafter

(2) To the use that the intended wiie shall receive a certain

rent-charge out of the land during the joint hves of

herself and her intended husband, for her separate use,

without power of anticipation, as pin-money ; and

subject thereto,

(3) To the use of the intended tenant for life during his

hfe—usually, without impeachment of waste—and after

his death

(4) To the use that his wlow shall receive a certain yearly

rent-charge out of the land during her life, as her jointure
;

and subject to such rent-charge,

(5) To the use of the trustees, for a term of one thousand

years ; and subject thereto,

(6) To the use of the sons of the tenant for life (or, usually,

in the case of a marriage settlement, the sons of him

and his intended wife) successively, according to seniority,

in tail—or, sometimes, in tail male, w^th remainder

to the use of such sons successively in tail—with re-

mainder

(7) To the use of the daughters or daughter of the tenant

for life (or, usually, in the case of a marriage settlement,

of him and his intended wiie) in tail, and, if more than

one, as tenants in common, with cross-remainders between

them ; with remainder

(8) To the use of the settlor in fee simple; or, sometimes,

to a series of uses in favour of other members of the

settlor's family as tenants for life, with remainders to

their children in tail, similar to the limitations in tail

(6) and (7), above, with an ultimate remainder to the

use of the settlor in fee simple j^).

The foregoing provisions are followed by a declaration of Portions term.

the trusts of the term of 1000 years. This term is created in

order to make the land a security for the pa}Tnfent of the por-

tions of the younger children of the tenant for life (or, of the

intended marriage, in the case of a marriage settlement).—Un- '
Yomii^'er

less the settlement other^vise provides, a child who, though
^J"'*''''"

'

'''^"

not the eldest in birth, is tenant in tail under the settlement

'

at the time when the portions become payable, is not a younger

child within the meaning of this provision ; while a daughter

who, though the eldest born child, is not tenant in tail under

(t) As to occasional variations, in settlements, of the limitations (6) (7) and

(8) above, see 3 Davidson, Conv. pt. 1. 324-335.
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the settlement, is a younger child within the provision (u).—
The trusts declared of the term are, in effect, to raise the sum
or sums required for the portions, out of the rents and profits

of the land, or by sale or mortgage of the land, or any part

of it, for the term, or part of it. Since the grant of the term
precedes the limitations of the estates for hfe and in tail in

the settlement, these estates are, in effect, superseded by the

term, if, and so far as, it becomes necessary to execute the

trusts of the term. The settlement provides, however, that,

subject to the preceding provisions, the trustees are to permit

the person entitled to the land, in reversion immediately ex-

pectant on the term, to receive the rents and profits (v).—
Usually, trusts are declared of the portions fund for the

younger children, in such shares as the tenant for life shall

appoint ; and, subject to such appointment, in trust for such

of them as attain the age of twenty-one years, or, being females,

attain that age or marry, in equal shares ; with supplementary
provisions for the maintenance or advancement of any child,

out of his or her expectant share of the portions fund (w).

T^rovisions for A strict Settlement, made on the marriage of the tenant
wife and chii- for life, commonly contains further provisions for the benefit
(iren of second e -i £ -i.- -i i, j.

• ii-i-ii
iii:inia"e. ^* ^^7 "^'^' ^^ ^^^ "^y ^ Subsequent marriage, and his children

by her (or his younger children by her, when the limitations

of estates tail extend to his children by any wife) ; similar to

the provisions for his wife and younger children by the then
intended marriage.

I'ow.is In strict settlements made before the year 1883, it was
formerly in- usual to insert powers of dealing with the settled land by leas-

sutntory'^^
ing, Sale or exchange, partition (where an undivided share

of land was settled), and enfranchisement of copyhold settled
Leasing; land.—The power of leasing was usually given to the tenant for
power.

j-£g -^ possession, and to the trustees under the settlement,

during the minority of any tenant in tail ; and a lease there-

under took effect as an appointment of the land to the use of

the lessee, for the term (x).—The other powers were usually

given to the trustees, but, during the life of the tenant for hfe,

to be exercised only with his consent. For the purpose of

enabling the trustees to exercise these powers, they were ex-

pressly empowered to revoke the uses of the settlement, as

regards the land to be sold, &c., and to appoint the land to

the purchaser or other alienee thereof. An appointment so

(w) 8 Davidson, Conv. pt. 1, 411-414; and cases cited, ante, p. 178, note (i).

(v) As to when such a term becomes satisfied, and the efTcct tliereof, see

p. 88.

{v) For the general rules of construction as to the vesting of portions
charged on land, see 3 Davidson, Conv. pt. 1, 427-444; Elphinstone, Conv.
376.

(x) 3 Davidson Conv. 481-4S4.
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made took effect under the Statute of Uses, as a declaration

of use in favour of the aUenee (y).—But since the enactment

of the Settled Land Act, 1882, it has not been usual to insert

express powers for these purposes in the settlement ; the powers

given by that Act to the tenant for life (see pp. G3-t)7) being

considered sufl&cient. And powers of managing the land

during the infancy of any tenant in tail, which formerly were

commonly given by the settlement to the trustees thereunder,

are now usually omitted, in reliance on similar powers given

by the Conveyancing and Law of Property Act, 1881 (see p. 459).

And the powers, given by that Act, of enforcing rent-charges

(p. 239) have superseded the powers which, previously, were

inserted in settlements, for enforcement of the pin-money and

jointure rent-charges.

Where the settlement includes copyhold land, the settlor Strict settle-

usually covenants to surrender the land to the use of the trustees, ^'''"1 "^

upon trusts corresponding with the uses and trusts of the free-
'^"^^ *"

holds ; and, meanwhile, to hold the copyholds upon the same
trusts as if the surrender had been made.

If leaseholds for years are included in the settlement, they strict settle-

are usually assigned to the trustees, upon trust (subject to the |"«"t "f

payment of the rent and performance of the lessee's covenants
^^^^^" ^'

by the trustees) for the benefit of the tenant for life during .

his lifetime, and, after his death, upon trusts corresponding,

as far as the law permits, to the uses of the freeholds ; subject

to a provision that the leaseholds shall not vest in any donee

of an estate tail under the settlement, unless and until he or

she attains the age of 21 years ; and that, on his or her death

under that age, the leaseholds shall devolve as if they had been

freeholds under the settlement. The reason for the insertion

of the last provision is that, in the absence of such a provision,

the leaseholds would vest absolutely in the first tenant in

tail of the freeholds at his or her birth, and therefore, on his

or her death during minority, would pass to his or her personal

representatives, and not to the next tenant in tail under the

settlement.—If personal chattels are included in the settlement, an.l of chattels

and are intended to be held and pass as heirlooms, with the personal,

freeholds, they are settled upon trusts similar to the trusts

of leaseholds (z).

Re-settlement.—Where the first tenant in tail in re- When usually

mainder, for the time being, under a strict settlement has at-
™''^'^'^-

tained the age of 21 years, and the tenant for Ufe is still living,

a re-settlement of the land is sometimes made, by arrangement

between the tenant for life and the tenant in tail—usually, on

(?/) See ante, pp. 125, 170.

(c) See 5 Davidson, Conv. pt. 1, olH*, ()24 ; AV /////. l<t()2, 1 Ch. NUT
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Disentailing the occasion of the latter's marriage. The deed of re-settle-

deed preced- nient is preceded by a disentailing deed, duly enrolled, whereby

menr*'^
'^ ^^® tenant in tail, with the consent of the tenant for life as

protector (p. lO-t), and the tenant for life in respect of his life

estate, grant the land to a person, to be held by him (subject

to the jointure and portions, and the term for securing the

latter, under the settlement) to such uses as they shall jointly

Provisions of appoint. The re-settlement, which is made in exercise of this

re-settlenieiit. power of appointment, contains a limitation of the land to

the use that the son shall have a rent-charge of a specified

amount thereon during the joint lives of himself and the father,

and, subject thereto, to the use of the father, in restoration

of his life estate under the previous settlement (a) ; with re-

mainder to the use of the son for his hfe ; with remainders

to the sons and daughters of the latter, successively, in tail,

similar to the limitations of estates tail in the original settle-

ment ; with any further remainders that may have been agreed

upon. And the deed usually empowers the son to create a

rent-charge on the land, for his wife's jointure ; and to charge

the land with portions for his younger children ; and to limit

the land to trustees for a term of years, for securing the

portions (6).

Objects of. Settlement by Trust for Sale.—Land, usually, is settled

in this manner with the object of providing for the ultimate

division of the property as personal estate, among the settlor's

children. The land is commonly conveyed to trustees, upon

trust for sale with the consent of the settlor (or of him and his

wife, and the survivor of them) during the settlor's hfe (or

during the joint lives of him and his wife, and the life of the

survivor), and afterwards at the discretion of the trustees
;

and upon trust to hold the proceeds of the sale, and the rents

and profits of the property until the sale, upon trusts which

are declared by another deed, then intended to be executed.

And it usually, also, contains provisions giving the trustees

powers of management of the property, and of leasing it, until

Settlement of gale. The Other deed contains a declaration of trust, directing
proceeds of investment of the proceeds of the sale, and payment of the

income of the investments to the settlor during his life, and

(usually) after his death, to his wife during her life, and, sub-

ject thereto, that the trust fund is to be held in trust for the

Two deeds settlor's children, as may be thereby directed.—The settlement
usual.

Conveyance
on trust for

(a) That this enables the tenant for life to exercise powers under the

original settlement, or under the Settled Land Acts, LS82 to 1890, without

the consent of persons entitled under the re-settlement, see 3 Davidson,

Conv. pt. 1, p. 5!)() ; Me Mundy and Roper's Contract, If^yS), 1 Ch, 275, OH L. J.

Ch. 135, 79 L. T. 583.

ijj) See hereon, 3 Davidson, Conv. pt. 1, 2715, 594.
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is made by two deeds, in order that, on sale of the property,

the trustees may not be obliged to deliver to the purchaser

the settlement containing the trusts of the proceeds of sale.

The purchaser can only require delivery to him of the deed

containing the trust for sale (c).

Where, in a settlement of personalty, power is given to Power to buy

the trustees thereof to invest the trust funds in the purchase ^^^'^' •"

of land, it is usually provided that the purchased land shall
s^ttie"neivt.

be held by them upon trust for sale ; and that the proceeds

of such sale, and the rents and profits of the land until sale,

shall be held upon the trusts to which the purchase-money

and its income would have been subject, if the sale had not

been made (d).

(c) See hereon, 3 Davidson, Conv, pt. 1, 57-59.

(d) See i) Davidson, Conv. pt, 1, (iO.
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CHAPTER IV.

ALIENATION BY AVILL.

The present subject may be considered under the following

heads :—(i.) The definition of a will, and the sources of the

law of testamentary ahenation
;

(ii.) the formalities required

in the making of wills
;

(iii.) the mode of operation of wills
;

(iv.) the different kinds of testamentary gifts
;

(v.) the con-

struction or interpretation of wills
;

(vi.) the vesting, lapse,

and ademption of testamentary gifts ; and (vii.) the revoca-

tion of wills.

(i.) Definition."—Sources of Law.—A will, or testament,

is an instrument of alienation that takes effect on the death of

the person by whom it is made ; and which, as distinguished

from a conveyance inter vivos, is wholly inoperative during

that person's hfetime, and may, therefore, be altered, added
to, revoked, or superseded by a subsequent instrument of

the same kind, at his pleasure.

Alterations in, or additions to, a will already made, are

frequently contained in a codicil, which is a kind of supplement
to the will ; and any number of codicils may be made to the

same will. Every codicil to a will is taken as forming part

of the original instrument ; but an instrument described as

a codicil to a will may take effect as a will, where there is ap-

parently no prior will {a). The rules applicable to wills apply,

in general, to codicils also (6).

By the common law, personalty (including chattels real)

was alienable by will (c) ; but the right of testamentary dis-

position did not extend to estates in fee simple, in land of free-

hold tenure—except where, as in the county of Kent, it was
sanctioned by special local custom ((/). The inconvenience of

the common law, in this respect, was mitigated, however, by
rules of equity, under which, as has been seen (p. 119), the use,

(a) 1 Jaiman, Wills, 125; In h. Cleinents, 18i)2, P. 254, Gl L. J. P. 130, C7
L. T. 356.

(b) Wills Act, 1837 (c. 20). s. ].

(c) 2 Bl. Comm. 491 et s,r/.

((/) 2 Bl. Comm. 374 ; ante, p. 16.
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or equitable ownership, of an estate in fee simple was alienable

by will. The Statute of Uses, by converting uses into legal

estates, put an end to this equitable power of testamentary

disposition. But, by the Statute of Wills, 1540 (c. 1) (e),

the right of testamentary disposition was extended to

legal estates in fee simple ; and by the Statute of Frauds,

as has been seen (p. 59), it was applied to estates pur

atitre vie. Estates in land of copyhold tenure were not within

the Statute of Wills ; but, by general copyhold custom, such

estates were devisable by will, provided the testator had, in

his hfetime, surrendered them to the use of his will—the devisee

under the will being entitled, in such case, to be admitted,

as being the person in whose favour the surrender had been

made (/). And by the st. 55 George III., c. 192 (1815), copy-

holds were made devisable without a previous surrender to the

use of the will.

As regards wills made since the 31st December, 1837, the TheWiils Act,

right of testamentary disposition depends on the Wills Act,
j^^^fj^ar'''^'"^'^'

1837 (c. 26) (g). This statute enacts, with respect to every |]Jf^erg^iven

such will, that the testator may thereby dispose of all real and thereby.

personal estate to which he shall be entitled, either at law or

in equity, at the time of his death (notwithstanding that he

may become entitled to the same after the execution of the

will), and which, if not so disposed of, would devolve upon

the heir-at-law, or customary heir, of him, or (if he became

entitled by descent) of his ancestor, or upon his executor or

administrator ; including copyholds not surrendered to the

use of his will, or to which he shall be entitled to be, but shall

not have been, admitted, and contingent, executory, and other

future interests, rights of entry for condition broken and other

rights of entry, and estates pur autre vie (whether or not there

be a special occupant thereof) (s. 3) ; and, further, that every

such will shall be construed, with reference to the real and

personal estate comprised in it, to speak and take effect as

if it had been executed immediately before the testator's death,

unless a contrary intention shall appear thereby (s. 24) (A). The

(e) Explained by stat. ?>i and 35 Hen. 8, c. 5. Under this statute, only

two-thirds of lands held by knight-service were devisable ; but this restric-

tion was removed through the conversion of that tenure into free socage by
the Stat. 12 Car. 2, c. 24.

(/) Burton, §§ 1287, 1288.

(f/) This Act repeals (s. 2) the Statute of Wills of Hen. 8, and the above

provision of the Statute of Frauds, and the st. 55 Geo. .3, c. 192, except as to

wills made before 1S38.

(h) As to what is an expression of a contrary intention, as above, see

Doe d. York v. Walker, 12 M. & W. 591 ; Re Ord, 12 Ch. D. 22, 41 L. T. 13

;

Re Ported and Lamb, 30 Ch. D. 50, 54 L. J. Ch. 1012, 51 L. T. 392; Re Wells'

Trusts, 42 Ch. D. 646, 58 L. J. Ch. 835, 61 L. T. 588 ; Bedduir/ton v. Baumanii^

1903, A. C. 13, 72 L. J. Ch. 155, 87 L. T. 658.
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last enactment extends to property appointed by will in exercise

of a general power ; so that, even though the power has been

created since the date of the will, it will be deemed to have
been exercised by a provision in the will, which would have
been a good exercise of the power had it been created before

the date of the will
;

provided, of course, the power is created

by an instrument which has become operative before the death

of the testator {hh).—Under the law prior to the Wills Act, 1837,

a will could operate, as regards real estate of freehold tenure,

only upon that which the testator had at the date of the will
;

as to real estate acquired by him after that date, he necessarily

died intestate, unless he disposed of it by a subsequent testa-

mentary instrument. This rule, however, did not apply to

copyholds, or to personalty (^).

Before Wills (ii-) Formalities required in the making of "Wills.

—

Act

;

Wills made before the 1st of January, 1838, disposing of estates

in fee simple, or jyur autre vie, in lands of freehold tenure, were
required by the Statute of Frauds, 1G77 (c. 3), s. 5, to be in

writing signed by the testator and by three or four credible

witnesses, attesting his signature ; but for wills of copyholds,

chattels real, or other personal estate, no formalities were pre-

I'lvler Wills scribed by law (;"). With respect to wills made on or after
^^ft:- the 1st of January, 1838, the Wills Act, 1837, has repealed the

above provision of the Statute of Frauds, and has enacted,

that no will, whether of real or personal estate {k), shall be
valid, unless it be in writing, signed at the foot or end thereof

by the testator, or by some other person in his presence and
by his direction ; and such signature be made or acknowledged
by the testator in the presence of two or more witnesses, present

at the same time ; and such witnesses attest and subscribe

the will in the testator's presence ; but that no form of attesta-

tion shall be necessary (s. 9). A formal clause of attestation

is usual, however, and facilitates the admission of the will to

probate (l).

Incorporation Any documcut, existing at the time when the will is made,
"' ti"^"'»«"ts. ^^^y i^g incorporated with the will, so as to form part of it, if

(hli) 1 Jarman, Wills, 301 ; Jones v. Soutliall, 32 Beav. 31. Qu. whether an
appointment by will can operate in exercise of a special power created after

the date of the will ; Re Hayes, 1901, 2 Ch. 529, 70 L. J. Ch. 770, 85 L. T. 85.

(i) Burton, §§ 933, 1290.

(j) Burton, §§ 935, 1287.

(k) Except wills of personalty of soldiers and seamen on service (ss. 11, 12),

which may be made without the ordinary formalities, and are the subjects of
special statutory provisions. And see the Wills Act, 18(jl (c. 114), as to wills

made abroad, by IJritish subjects, so far as the same relate to personal estate
other than land.

(I) See 1 Wra'--. Exors. 82.
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the document be sufficiently referred to, for that purpose, in

the will (m).

A will that has been revoked may afterwards be revived ; Re-execution

but, under the Wills Act, 1837, only by its re-exocution, or "f will on \u

by a duly executed codicil showing an intention to revive it
''^^^^*^-

(s. 22). And the revival of a will that has been wholly revoked,
after having been partly revoked, will not revive the part first

revoked, unless a contrary intention is shown (ib.).—It has
been held that a will that has been destroyed, and thus re-

voked, cannot be revived by a codicil (w).

An alteration or interlineation, appearing on the face of Alterations or

a will, is presumed, in the absence of evidence to the contrary, interlinea-

to have been made after its execution (o). And, by the Wills
*^'""^-

Act, 1837, no obliteration, interUneation, or other alteration,

made in a will after its execution, is to have any effect (except

so far as the words or effect of the will, before such alteration,

shall not be apparent), unless such alteration be executed as

a will is thereby required to be executed ; but the will, with
such alteration as part thereof, is to be deemed duly executed,

if the testator's signature and the subscription of the witnesses

be made in the margin of the will, or on some other part of

it, opposite or near to such alteration, or be appended to a
memorandum referring to such alteration, and written at the
end of the will, or on some other part of it (s. 21). The initials

of the testator and witnesses are a sufficient signature for the
purposes of this enactment (p).—Although this provision

apphes only to alterations made after the execution of the will,

an alteration made previously thereto is usually authenticated
in the same way, in order to obviate any question as to when
the alteration was made.

Neither sealing nor dehvery (as in the case of a deed) is How will is to

requisite to the execution of a will ; the only formahties re- be signed.

quired, under the present law, being those expressly pre-

scribed by the Wills Act, 1837. A mark, or initials, have been
held to be a sufficient signature of the testator, or of a
witness {q). And an acknowledgment by the testator in the
presence of the witnesses, of a signature previously made,
is a sufficient execution by him (/•). As regards the position

(m) 1 Wms. Exors, 86 ct seq. ; In h. Garnett, 1894, P. 'JO, 63 L. J. V. 82, 70
L. T. 37.

(n) Rogers v. Goodenmi(j/i, 2 S\v. & Tr. 342.

(o) 1 Jarman, Wills, 117. It is otherwise in the case of a deed ; see nnte,

p. 337.

(p) 1 Jarman, Wills, 79, 85.

(q) In b. Bleioitt, T) P. D. 116, 49 L. J. I'. 31, 42 L. T. 329; 1 Jarman. Wills.
79.

(r) In b. Warden, 2 Cur. 334 ; 1 Jarman, Wills, 83, 84.
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of the testator's signature, it has been enacted, by the Wills

Act Amendment Act, 1852 (c. 24), that it shall be sufficient

if the signature be placed at, or after, or following, or under,

or beside, or opposite to, th'e end of the will, so that it be ap-

parent that the testator intended thereby to give effect to

the writing signed, as his will ; but that the signature shall

not be operative to give effect to any disposition or direction

underneath or following it, or which shall be inserted after

the making of the signature (s).

\Vitiu-sses to By a strict interpretation of the requirement of the Statute
wills, rules as q£ p^auds that the witnesses to a will of freeholds should be

credible, a person who was entitled to any benefit under a

will was held not to be a competent witness to the will ; and
it was even doubted whether a creditor, who was entitled,

under the will, to the benefit of a charge of the testator's

debts on his real estate, was a competent witness (t). But the

Wills Act, 1837, has enacted, with respect to wills made after

that year, that a person on whom, or on whose husband or

wife, any gift is conferred by a will, shall be a competent
witness thereto ; but that the benefit thereby conferred on
such person, or on his or her wife or husband (not being a

charge or direction for the payment of any debt or debts),

shall be void (ss. 15, 16). Under this enactment, a gift by
wiU to one of the witnesses thereto is void, although his at-

testation be unnecessary by reason of there being two other

witnesses (u).—The Act also provides that no person shall

be incompetent as a witness to a will, on account of his being

executor of the will (s. 17).

Alterations by (iii.) Mode of Operation of Wills.—The law respecting the

A^-t'^189'"'*^*^'
operation of testamentary dispositions of real estate has been
materially altered by the Land Transfer Act, 1897 (c. 65),

the date of commencement of which was the 1st of January,

1898. This Act enacts that, where real estate is vested in

any person, without a right in any other person to take by
survivorship, it shall on his death [after the commencement
of the Act], notwithstanding any testamentary disposition,

devolve to, and become vested in, his personal representatives

or representative from time to time, as if it were a chattel real

vesting in them or him ; and that this enactment is to apply

to any real estate over which a person executes by will a

general power of appointment, as if it were real estate vested

in him (s. 1 (1) (2) ). The Act provides, however, that the

(s) See Marqary v. RoUmon, 12 P. D. 8, 5G L. J. P. 42, 57 L. 'J'. 281 ; In b.

Benjamin Hughes, 12 P. D. 107, 5G L. J. P. 71, 57 L. T. i'Jo.

(t) 2 Bl. Comm. 377 ; Burton, g 2()u.

(m) Wigan v. Rmoland, 11 Hare, 157.
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expression ' real estate,' in that part of the Act {v), is not to

be deemed to include land of copyhold tenure or customary

freehold, in any case in which an admission, or any act by
the lord of the manor, is necessary to perfect the title of a

purchaser from the customary tenant (s. 1 (4)). The interest

of a surrenderee of copyhold land, who has not been admitted,

would seem to be within the last provision. But an equitable

estate of a cestui que trust in copyholds is not within the terms

of the provision, and therefore passes to the personal repre-

sentative under the foregoing enactment (w).—Except as last

mentioned, the Act does not state what estates or interests

are included in the term ' real estate,' as used therein ; but

since it provides for the devolution of real estate ' notwith-

standing any testamentary disposition,' it would seem that the

term is intended to include only such real estate as is devisable

by will, and, therefore, not estates tail (x). It would seem,

also, that the term includes contingent as well as vested in-

terests ; but only real estate to which the deceased was bene-

ficially entitled (whether his interest therein was legal or merely

equitable) {y), or which passed by his will in execution of a

general power (z).

The will of a testator, who has died before the commence- Operation of

ment of the Act, operates upon real estate of freehold tenure
befo°JthrAift

given and passing thereby, as a conveyance to the devisee,

taking effect upon the death of the testator ; upon which event,

therefore, and by force of the will alone, the devisee's title to

the land immediately accrues {a). As regards a devise of copy-

hold or customary freehold land which is excluded, as above

mentioned, from the operation of the Act—whether the testator

has died before or since the commencement of the Act—the

devisee is entitled to be admitted as tenant, on delivering to

the lord of the manor, or his steward, a copy of the will—which
is to be entered on the court rolls—and on payment of the

proper fine and fees (6). Until his admittance, the estate re-

mains in the testator's customary heir (c).

[v) I.e. Part I. of the Act, which deals with the devolution of real estate,

as above, and its administration.

(lu) Re SomcrviUr and Turner's Contract, 1903, 2 Ch. 080. 72 L. J. Ch. 727, 8U
L. T. 405.

(x) As to the application of the Act to estates j)ur autre vie, see p. tJO.

iy) As to the devolution of real estate on the personal representative of a
sole trustee, see p. 153 ; and as to the like devolution on deaili of a sole mort-
gagee, see p. 194.

(2) Cf. s. 2 (2) (3).

(a) 6 Cruise, t. 38, c. 1, s. 10.

(h) See Wills Act, 1837 (c. 26), s. 4 ; Copyhold Act, 1894 (c. 46), s. 85.

(c) R. V. Garland, L. R. 5 Q. B. 269. 39 L. J. Q. B. 86, 22 L. T. 160 ; Garland
V. Mead, L. K. 6 Q. B. 441, 40 L. J. Q. B. 179. 24 L. T. 421.

2 .\
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Provisions of

the Act as to

adininistra-

tiou.

Office of

personal re-

presentative.

Survivor.-ship

or renuncia-

tion.

Special

executor.

It has already been seen that the personal estate (including

chattels real) of a deceased person, passes, as from his death,

to his personal representative, to be applied by him, in the

first place, in discharge of the debts of the deceased, and his

funeral and testamentary expenses ; also, that under the Land
Transfer Act, 1897, s. 2 (3), the real estate of the deceased which

vests in the personal representative, as thereby provided, is

to be administered in the same manner as if it were personal

estate (pp. 1^28, 230). The Act, however, expressly preserves the

order in which, as hereafter explained (p..376), real and personal

assets, respectively, were previously applicable in discharge of

the above-mentioned Habilities, as between persons beneficially

entitled to different parts of the deceased's estate.

A personal representative of a testator may be either an

executor appointed to the office by the testator's will, or an
administrator of the testator's estate, appointed by the Court (d).

—Two or more persons may be appointed co-executors ; and,

in such case, they may, in general, act either jointly or separately

in the administration of the estate—the act of any one of them
being deemed the act of all (e). The Land Transfer Act, 1897,

however, provides that it shall not be lawful for some or one,

only, of several joint personal representatives, to sell or transfer

real estate without the authority of the Court (s. 2 (2)).

On the death of one of several joint executors, the office

remains in the survivors or survivor ; and it passes to the exe-

cutor (though not to the administrator) of a sole, or sole sur-

viving, executor. So also, if any one of several joint executors

renounces the office (which he may do, if he has not acted therein)

it remains in the others or other (/).

The appointment of an executor may be limited, by the

terms of the will, as to time, place, or subject-matter. And
where a special executor is appointed with such limited functions,

the testator may also appoint a general executor for the re-

maining purposes of his will (g). Where a special executor

is appointed, but not specially for the testator's real estate

in England, and the testator also appoints general executors

for his personal estate generally (including chattels real, if any),

the testator's real estate vests in the general executors, as his

personal representatives under the Land Transfer Act, 1897 (h).

Whether special executors for the real estate would be personal

representatives within the meaning of the Act, is uncertain.

(d) I.e. The Probate Divorce and Admiralty Division of the High Court of

Justice ; or a County Court, in certain cases of small estates.

(e) 2 Wms. Exors. 785 ct seq.

(/) 1 Wms. Exors. 225, 238, 821.

ifj). Ibid. 201.

(A) Re Cohen's Executors^ and Lmidon Count ij Council. \W'l. 1 Cli. 187, 71 L.J.

Ch. 164, 86 L. T. 73.



ALIENATION JJV WILL. 37^

If there is no executor—as where none is appointed by AdminiH-

the will, or the executorship is renounced by the appointed trator, whei^

executors or executor—the right of administering the estate
^^l^^^^f

^jj'"

according to the will is granted to some person by the Court.

Administration of the estate is also granted by the Court in

other cases of vacancy in the ojffice of legal personal re-

presentative ; as on the death of a sole executor, without

having appointed an executor ; or on the death of an admin-

istrator ; or where, by reason of the infancy, absence, &c., of

the appointed executor, he is incapable of acting—the ad-

ministration, in the latter case, being limited to the period of

the appointed executor's incapacity. The rights and duties

of an administrator thus appointed, are, in general, the same
as those of an executor appointed by the will (^).

The office of personal rej)resentative cannot be resigned by Office cannot

an executor, who has acted therein ; nor by a duly appointed ^*^ resigned, or

administrator ; nor can it be assigned. But under the Judicial

Trustee Act, 1896, c. 35 (as to which, see mite, p. 157), a judicial

trustee may be appointed to act with, or as, or in place of, an
executor or administrator (s. 1 (1) (2)) (j).

A will must be proved in the Court, by proper evidence, by the Proof of win.

executor or the duly appointed administrator. This proof may be in common

either in common form—that is, merely by the oath of the personal form,

representative as to his behef in the vahdity of the will, together

with the oath of one of the witnesses to the will ; or by the oath

of the personal representative alone, if it appear by an attesta-

tion clause, appended to the will, that all the requirements for

execution have been compHed wdth (k)—or in solemn form, !„ solemn

by the oaths of both witnesses, and any other evidence the form,

case may require, after the persons who would be entitled to

the estate of the deceased, in case of his intestacy, have been
cited to be present at the proceedings. Proof of a will in solemn

form may be required by a person having an interest in the

estate, at any time within thirty years, notwithstanding its

previous proof in common form ; and if it is not then established,

the previous probate wnll be revoked. But after proof of a

will in solemn form, further proof cannot be required. Hence,

a will is often proved in solemn form in the first instance, for

the executor's greater security ; though even after it has been

so proved, the probate may be revoked, if fraud can be shown,

or a later will is discovered (l).

When the will is proved, it is deposited and kept in the Probate,

registry of the Court ; and a copy of the will, under the seal

{{) See Wms. Exors. pt. 1, bk. 5, ch. 3 ; 2 BI. Comm. D05.

(j) lie Ratdiff, 1898, 2 Ch. 352, 67 L. J. Ch. 5G2, 78 L. T. 834.

(k) 1 Wms. E-Kors. 271-274.

(I) 2 Wms. Exors. 274 et seq.
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of the Court, is delivered to the executor or adiniiiistrator,

together with a certificate of its proof, and (where the personal

representative is an administrator) of the grant of administra-

tion. Such copy and certificate are called the probate of

the will, or (where an administrator is appointed) letters of

administration with the will annexed ; and they constitute

the proper evidence of the title of the executor or administrator,

and of the validity of the will.

I'robate under Before the Land Transfer Act, LS97 (c. Go), the Court's
Land Trnjisfer jurisdiction, witli rcspcct to proof of wills, extended only to wills

ct, 18. ..
i^y. ^]^jp]^ personal estate was disposed of, or executors appointed.

A will disposing of real estate only, and not appointing executors,

was not within the Court's jurisdiction, inasmuch as it did not

affect personal estate. But the Act last mentioned enacts that

probate and letters of administration may be granted in re-

spect of real estate only, although there is no personal estate

(s. 1 (3)) ; also, that all enactments and rules of law relating

to the effect of probate or letters of administration, as respects

chattels real, shall apply to real estate, as far a§ the same are

applicable, as if it were a chattel real vesting in personal re-

presentatives (s. 2 (2)).

(iraiitto Probate granted to one of several executors operates for
one of cd- ^^Q benefit of the others ; though it is the practice, on grant of
executors. ijj_ i:ii,j. £ ^

•

probate to one or some or them, to reserve power oi makmg
the like grant to the other or others.—Where different executors

are appointed for different parts of the estate, one probate is

sufficient [11]

.

Act3 before Sincc an executor's title is derived from the will, and not
probate. from the probate, he may, before proving the will, do most acts

of administration, including the sale of chattels real (m) ; though
a purchaser from him would not be bound to complete the

purchase before production of the probate, that being the

proper evidence of the executor's title (n). The law would
seem to be the same under the Land Transfer Act, 1897, as

regards sale of real estate by an executor before probate. It

has been held that the restriction imposed by that Act on a sale

of real estate by some or one, only, of several personal represen-

tatives {supra, p. 370), prevents executors, who have proved a

will, from making a conveyance of the testator's real estate

to a purchaser, without the concurrence of a co-executor who
has not proved (o).

Title of An administrator of a testator's estate derives his title
administrator.

(II) 1 Wms. Exors. 321.

(m) Ibid. 249-250.

(n) Hid. 251, 252 ; Brasicr v. Hudson, S Sim. (57.

(o) Paicley and London and Provincial BanJc, 1900, 1 Cb. 58, 69 L. J. Ch. fi,

81 L. T. 507.
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from tlie grant of administration to him by the Court. He
cannot, therefore, make valid dispositions of the estate before

the grant, and such a disposition is not, in general, rendered

vahd by the subsequent grant to him (p). When the grant is

made, the personal estate vests in him, and his title to it relates

back to the death of the testator—at least, for some purposes,

including the right to bring actions respecting leaseholds of

the deceased, and the hability to account for the rents and
profits of leaseholds, as from the death (q). The rule would
seem to be the same as regards real estate, under the Land
Transfer Act, 1897. It is uncertain in whom the estate of the

testator is vested, before the grant is made (r).

The personal representative's powers of disposing of the Personal re-

assets of the deceased—including real estate, in cases to which presentative's

the Land Transfer Act, 1897, apphes—in order to provide duty^'^aTto

for the discharge of the habihties of the estate, have been assets.

already stated ; and it has been seen that a purchaser from
the personal representative is not bound, or entitled, to inquire

as to the propriety of the disposition (p. 229). It would seem,

however, that it is the duty of the personal representative of

a testator, as between himself and the persons beneficially

entitled to the assets of the deceased, not to sell, contrary to

the testator's apparent intention, assets specifically given by
the will, where there are other assets sufficient to meet the

claims on the estate, and earlier in order of liabihty in the

marshaUing of assets (as to which, see p. 376) {s).

Subject to any such disposition by the personal representa- Vesting of

tive as above mentioned, personal estate given specifically by personalty in

will passes to the legatee, upon the mere assent of the personal °

representative to the gift {t). Such assent may be expressed

in any way, or it may be implied ; for no formality is required

for the transfer of the subject-matter of the gift from the

personal representative to the legatee, even where it is an estate

for years {u). The personal representative's assent to the

legacy may be enforced by action, if it is unreasonably refused (uu);

(p) 1 Wms. Exors. 342, 343.

{f/) 1 Wms. Exors. 553, 554 ; li. v. Iforsletj, 8 East, 405, 410.

(r) That, in case of intestacy, the personal estate vests in the judge of the
Court until the grant, and as to the vesting of the real estate, in such case,

see p. 395.

(.S-) See, on this point, Clarke v. Ormonde, Jac. lOS ; 2 Wms. Exors. 1303 ; 1

Koper on Legacies, 315.

(() 2 Wms. Exors. 1231. That the assent of one of several executors is

sufficient for this purpose, see 1 Wms. Exors. 819.

(u) See 2 Wms. Exors. 1228, 1229; Stevenson v. Mayor of Liverpool, L. R. 10

Q. B. 81, 44 L. J. Q. B. 34, 31 L. T. G73 ; Re Culrcrhousc, 189(i, 2 Ch. 251, 65
L. J. Ch. 484, 74 L. T. 347.

(uu) 2 Wms. Exors, 1227-1230.
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but a personal representative cannot be compelled to transfer

leaseholds to a legatee thereof, where the estate of the deceased

continues liable for the obligations of the lease, unless he does

so under the order of the Court, which indemnifies him, or

unless he is otherwise sufficiently indemnified against liability

for such obhgations (v).—A general, or residuary, legacy does

not vest in the legatee by the mere assent of the personal re-

presentative ; nor can it be recovered from him by action at

common law ; the legatee's remedy being in equity only, by
proceedings for the administration of the estate {vv).

Vesting of With respcct to real estate which passes to the personal
realty in representatives under the Land Transfer Act, 1897 (c. 65),

L X. Act, that Act enacts that, subject to the powers, rights, duties and
IH97. liabilities of the personal representatives under the Act, they

shall hold the real estate as trustees for the persons by law

beneficially entitled thereto ; and that those persons shall have

the same power of requiring a transfer of real estate, as persons

beneficially entitled to personal estate have of requiring a

transfer of the same (s. 2 (1)). It also enacts that, at any time

after the death of the owner of any land, his personal representa-

tives may assent to any devise contained in his Avill, or may
convey the land to any person entitled thereto as heir, devisee,

or otherwise (s. 3 (1)). It further enacts that, at any time after

the expiration of one year from the death of the owner of any
land, if his personal representatives have failed, on the request

of the person entitled to the land, to convey the land to that

person, the Court may, if it thinks fit, on the application of

that person, and after notice to the personal representatives,

order that the conveyance be made (s. 3 (2)) (w).—Under these

provisions, the personal representative is entitled to assent to

the devise, in preference to executing a conveyance to the

devisee {wiv).

Income, or The incomc and profits of personal estate, specifically given
'

rofit8^"of
^^y ^^^^^' ^^^ applicable by the personal representative, before

personalty or the legacy has vested in the legatee, as assets of the deceased,
realty given [j^ discharge of the Habilities of his estate, in due course of ad-
by will. ^

(r) Bennett v. Lytton. 2 J. k H. 155 ; Dean v. Alien, 24 Beav. 413 ; Simmonds
V. Bolland, 3 Mer. 547 ; JJivklin(j v. Boi/er, 3 Mac. & G. 635 ; cf. lie. Nixon, 1904,

1 Ch. 638

(vv) Daks V. StniU, 5 T. R. 690 ; Re Roar, 58 L. J. Cb. 703, Gl L. T. 581

;

2 Wms. Exors., 1828.

(?r) By s. 4 (1) the personal representative may appropriate any part of tlie

residuary estate in satisfaction of a legacy or share of residue, under certain

conditions; and for that purpose he may value the property, according to

provisions to be prescribed by rules of court ; but no rules for this purpose
have been made. As to an executor's power to make such appropriation

independently of this enactment, see lie Lepine, 1892, 1 Cii. 210; 61 L. .1. (h.

153, 66 L. T. 360; Brickdale & Sheldon, L. T. Acts, 274-277.

(ww) Re Fix, W. N. 1901, 165.
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ministration (x) ; and so, also, it would seem, are the rents

and profits of real estate which passes to the personal represen-

tative under the Land Transfer Act, 1897. But as between

the persons beneficially entitled to the assets of the deceased,

a legatee of personalty so given, or a devisee of real estate,

is entitled to the income, or rents and profits, as from the death

of the testator, when the gift is not of a future estate or inte-

rest (xx).

(iv.) Different Classes of Testamentary Gifts. —• Mar- Devises and

shalling-—Election.—A devise or bequest is called specific bequests,

when the subject of the gift is a certain thing belonging to ^P^^g,4'j '^"

the testator, and is described accordingly in the will ; as, the
°

testator's land ' situate at,' &c., or his shares in a particular

company. A bequest in general terms, that is, not specifying

any particular thing included in the testator's estate, is called

a general legacy or bequest. A legacy of money to be paid

out of a specified property of the testator, e.g., his real estate, is

called a demonstrative legacy (//). A gift of proceeds, or of a share

of proceeds, to arise from sale of land directed by the wiU to

be sold is a specific legacy (z) ; but a mere charge of a money
legacy on land of the testator as a security for its payment
does not render the legacy specific («).

A devise or bequest of all the real or personal estate of the Kesiduary

testator, not otherwise disposed of by the will, is called a ^^^''^^^|*^

residuary devise or bequest. Such a devise, also, may be made
of the testator's freeholds or copyholds alone (6).—Under the

law prior to the Wills Act, 1837, a residuary devise, so far as

it applied to freeholds, included only that which constituted

the residue of the testator's freeholds at the date of his wiU.

For, as has been seen, the operation of a will, with respect to

real estate of freehold tenure, was confined to that which the

testator had at the date of the will (p. oGG) ; and, as to such

estate, the will was regarded as a present conveyance, coming

into operation on the testator's death. As to freeholds acquired

by the testator after the making of the will, or freeholds com-

prised in the will, the devise of which had failed or was void,

the testator necessarily died intestate ; unless he made a sub-

sequent wiU or codicil, disposing of such freeholds (c). These

(x) 2 Wras. E.xors. 1520, 152L

[xx] Clue V. aire, Kay, GOO ; Theobald on Wills, 158.

iy) 2 Wras. Exors. 1019; Re Nottage, 1805,2 Ch. (i57. For distinctions

between these different legacies, in the marshalling of assets, see p. ;>77.

(z) Pcuje V. Leapini/icill, 18 Yes. 4();>.

(a) WUlox V. Modes, 2 Russ. 452.

(b) Be Mason, 1901, 1 Ch. 619, 70 L. J. Ch. 343. 84 L. T. 175.

(c) 2 BL Comm. 378, 379.
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rules, however, did not apply to copyholds or personalty—

a

residuary gift of which might comprise any estate acquired after

the date of the will, as well as any testamentary gifts that were

void, or had failed (cZ). And as to wills made on or after the

1st January, 1838, this is also the rule with respect to freeholds

included in a residuary devise. For, under the Wills Act, 1837,

as has been seen, a will may take effect, as to both real and

personal estate, as from the death of the testator, and may
comprise real or personal estate to which the testator becomes

entitled after the execution of the will (p. 365). Moreover, the

Act expressly provides that, unless a contrary intention appears

by the will, real estate comprised in any devise therein, which

shall fail or be void, shall be included in the residuary devise,

if any, contained in the will (s. 25) (e). Where an appointment,

made by will in exercise of a general power, has failed by the

death of the appointee in the testator's lifetime, the appointed

property will form part of the testator's estate, and will there-

fore pass imder a residuary devise or bequest in his will, if it

appears that the testator, in appointing the property, intended

to make it his own for all the purposes of his will (ee).

Devolution of As to any real estate which is not the subject of a residuary

estate where dcvise, or is not included in such a devise, and which is not
nu^residuary

specifically devised, the testator dies intestate. Formerly, if

^' "

a will contained no residuary bequest of personal estate, the

executor, if any, appointed by the will, was entitled to the

residue for his own benefit, unless a contrary intention ap-

peared from the will (/). This rule was altered, however, by

the Executors Act, 1830 (c. 40), under which, unless it appears

by the will, or a codicil thereto, that the executor was intended

to take the undisposed of residue for his own benefit, he holds

it in trust for the successors of the deceased under the statutes

for the distribution of the personal estate of intestates ; but

the right of the executor, as before the Act, is preserved by

the Act, in case of there being no such successor of the de-

ceased (g).

Marshalling Marshalling.—As between the different persons who may
of assets as" havc interests in the estate of a deceased person, either as devisees
hetvveen ^j. legatees under his will, or as successors under liis intestacy,

Sd to'^estate Ws asscts are appUcable in a certain order, in discharge of his

of deceased. '—^'^ ~~ ~~

(d) 2 Bl. Comm. 378, 379.

(c) As to failure of a gift of a share of residue, see p. 380.

(ec) Coxen v. Rowland, 1894, 1 Ch. at p. 412, 63 L. J. Ch. 179, 70 I.. T. 89

;

see ante, p. 228.

(/) 2 Wms. Exors. 1342.

{(j) As to evidence of the testator's intention, see WiUidins v. Artdr, L. R. 7

II. L. 606, 45 L. J. Ch. 590, ?,?, L. T. 187 ; Re Bacon'.i Will, 31 Ch. D. 460, 55

L. J. Ch. 368, 54 L. T. 150. That the Statutes of Limitations apply to the

executor's trusteeship under this Act, see Be Lacy, 1899, 2 Ch. 149, 68 L. J.

Ch. 488, 80 L. T. 706. As to the .Statutes of Distribution, see p. 402.
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debts (h). Consequently, if certain assets of the deceased

have been applied for this purpose, while other assets, earlier

in the order of liability, have not been so applied, any person

having a beneficial interest in the assets that have been so

applied will be entitled to have the various assets of the de-

ceased marshalled ; that is, to have refunded to him, out of

the assets which stood earlier in the order of hability, the

amount that has been taken out of the assets in which he had
such interest, or a part of that amount sufficient for the satis-

faction of his claim. The deceased may, of course, by his will,

direct that a specified part of his estate shall be applicable in

satisfaction of his debts, in exoneration of any other part {i).

But, subject to any such direction, the assets are applied (in

accordance w4th the presumed intention of the deceased) as

follows :—Debts secured by mortgage of, or charge or hen upon,

any lands or hereditaments of the deceased, are now payable,

as has been seen, out of such lands or hereditaments, in exonera-

tion of his other estate (pp. 187, 212). In discharge of debts not

so secured, the assets are apphcable in the following order :

1st, the residuary personal estate, i.e., the general personal

estate, other than that required for discharge of the legacies

bequeathed by the deceased ; 2ndly, real estate devised by
the deceased expressly on trust for payment of his debts

;

unless he has directed that it be sold, and the proceeds of sale

and his personal estate applied as a mixed fund in payment
of his debts ; in which case, the ueal and personal estate con-

tribute, in proportion to their relative amounts, to the pay-

ment of the debts (ii) ; 3rdlv. real estate not passing by the

will of the deceased, and therefore descending to the heir-at-

law (/) ; 4thlv . real estate given by the will of the deceased,

but charged thereby with the payment of his debts (including

any land so charged, which passes to the heir-at-law through
failure of a gift by the wdll) (k) ; othly, general legacies (l)

;

<)thlv, specific or residuary devises of real estate, not charged
with payment of debts, and specific or demonstrative legacies

—all of which are applicable ratably (m) ; 7thly , real or per-

(h) That this order is preserved by the Land Transfer Act, 1897, in cases
to which Part T. of that Act applies, see p. 370.

(/) See hereon, 2 Wms. Exors. 157G, 2 .Jarman, Wills. l-liU.

(ii) 2 Wms Exors. 1583; 2 Jaruian, Wills, 1435.

(,/) As to the effect of a devise by will to the heir-at-law, see p. 39i).

{Ic) Peacock v. Peacock, 34 L. J. Ch. 315 ; 2 Jarman, Wills, 1 133, 1434.

(I) Re Stokes, C7 L. T. (N. S.) 223 ; Re Soft, 1895, 2 Ch. 203, (54 L. J. Ch. 494 :

also Re Roberts, 1902, 2 Ch. 834. 72 L. J. Ch. 38, 87 L. T. 523, where Re Bate.

43 Ch. D. 600. to the contrary, was held to be overruled.

(m) Hen>^man v. Fryer, L. R. 3 Ch. App. 420, 17 L. T. .394, 10 W. R. 162;
LancefieJd v. Ljf/ii/chn.'^ h. R. 10 Ch. App. 13G. 44 L. J. Ch. 203, 31 L. 'J". 813;
establishing tliat a residuary devise is to be deemed .specific as regards
liability for pavment of debts"; AV Marfdork, 1902, 2 Ch. 220, 71 L. J. Ch. 5G7,
8(i L. T. tJ44.
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sonal estate over which the deceased had a general power of

appointment, which he has exercised by voluntary deed, or

by his will (n).

The personal estate is the primary fund for payment of

general legacies, although the testator has charged his real estate

also with their payment ; unless he has directed payment of

the legacies out of a mixed fund of his personal estate and the

proceeds of sale of real estate directed by the will to be sold

—

in which case, the legacies are payable out of these two parts of

the property, ratably (o). Where the fund out of which the

legacies are primarily payable is insufficient for payment of

all the legacies in full, legatees whose legacies are not charged
upon the testator's real estate (other than real estate directed

to be sold for payment of legacies) are nevertheless entitled

to payment out of that real estate, to the extent to which the

primary fund for pa}Tnent of the legacies has been applied

in the payment of those charged on the real estate {])).—It

may be observed that a gift by will of the residue of the

testator's real and personal estate, after bequests of pecuniary
legacies, operates as a charge of the legacies on the real

estate (q).

Election.—Where, in a will, the testator makes a disposi-

tion of property which belongs to another person, and also

gives property of his own to that person, the latter is bound,
in equity, to elect whether he will surrender his own property
to the person to whom it has been given by the will, or keep
his own property, and surrender to the person to whom his

own property is expressed in the will to be given so much of

the testator's property given him by the will as is equivalent

in value to his own property ; in accordance with a principle

of equity, that a person who takes a benefit under an instru-

ment must renounce any right of his own which is inconsistent

with the provisions of the instrument, so far as may be neces-

sary to give effect to those provisions. This election must be

made whether the testator, in making his will, was aware or

ignorant of the fact that he was disposing of another's pro-

perty (r).—The principle of election appUes where an appoint-

In) 2 Wms. Exois. 1 ",50-1552 ; Hdme.^ v. Coghill, 12Ves. 20(!; Fleming v.

Bucliaiian, 3 D. M. & G. 976; Re Lawley, li)(12. 2 Cli. 79», 71 L. J. Ch. 895', 87
I.. T. 536 ; and ^ee ante, p. 228 ; cf. WUliam.it v. WiUiams, Re llaHley, 1900, 1

Ch. 152, 155, 09 L. J. C'h. 77, 81 L. T. 804, as to where the power is exercised
by a general devise or bequest.

(o) 1 Roper on Legacies, G71.

(p) JJanhy v. Roberts, Arab. 127 ; Svalest v. Coflim, 9 Haie, t)5t;.

{</) GrevUle v. Bromie, 7 H. L. C. 689.

(r) Streatjidd v. Streatfield, Cas. t. 'ralbot. ]7i;. I L. f. Eq. 416; 1 Jaruian,
Wilis, 415.
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ment is expressed to be made by will, under a special power,

to one who is not an object of the power, and the testator

gives property of his own to a person entitled, in default of

appointment, to the property expressed to be appointed. In

such case, the latter must elect between his right to the im-

properly appointed property and the gift to him of the testator's

own property (s) ; unless the appointment would have been

invalid under the rule against perpetuities, or on some other

ground, had the appointee been, in fact, a proper object of the

power (t). But if, under a special power, the testator appoints

to A.—who is an object of the power, and is also entitled to

any part of the property which may remain unappointed

—

and the testator also appoints part of the property to B., who
is not an object of the power, but makes no gift of property

of his own to A., A. is not bound to elect between the part

appointed to him and the part he is entitled to in default of

appointment, but may claim both ; because the appointment

to him is not a gift of the testator's own property (w).

(v.) Construction, or Interpretation, of Wills. — This Division of

subject may be considered with reference to

—

(a) general rules ^"bject.

of construction
; (/3) operative words of gift, and gifts by im-

plication : (7) Avords of description of testamentary gifts ; and

(8) words of limitation.

(a) General Rides of Construction.—Wills are subject to General mie;).

some of the general rules of construction applicable to deeds (v).

Thus, the testator's intention is, if possible, to be effectuated.

And this intention is to be gathered from the words of the will

itself ; though, as in the interpretation of deeds, extrinsic evi-

dence may be admitted of facts respecting persons or tilings to

which the instrument refers, including CAadence as to latent

ambiguities (iv). Again, the words of a mil are to be taken

in their ordinary and grammatical sense, unless a clear intention

to use them in another sense is apparent (x). Hence, technical

words and expressions are, in general, construed in their ordi-

nary technical senses (y). But the use of technical terms,

(s) Farwell, Pow, 377 ; Sug. Pow. 578.

it) Farwell, Pow. 382, 383; WoUn.ston v. Kinf/, h. P. 8 Eq. 175, 38 L. J. Cli.

392, 20 L. '!'. 1003 ; Re Warren, 2fi Ch. D. 208, 53 L. .1. Ch. 101(5, 50 L. T. 454 :

Re Bra(Uhau\ l'J02, 1 Ch. 436, 71 L. J. Ch. 230, 86 L. T. 253.

(«) Farwell, Pow. 380, 384 ; Wdlaston v. King, su}/.

(v) As to which, see p. 326.

(w) See JDoe d. Iliscocls v. Hiscockx. 5 31. & W. 363 ; S.C, and notes thereto.

L. C. R. P. 489.

(x) Grey v. Pearson, G H. L. Cas. 61 ; Ahhott v. Middhtov, 7 H. L. Cas. 68,

114; Rhodes v. Rhodes, 7 App. Cas. 192, 51 L. J. P. C. 53. 4() L. T. 463.

[y) See Hawkins. "Wills. 4; Lineh v. ./(((/. 9 Ch. D. 42. 47 L. J. Ch. 876. ;;'J

L. T. 242.
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which, as has been seen, is necessary, in some instances, in the

limitation of estates by deed, is never essential for this purpose

in wills ; for, in a will, informal expressions take effect accord-

ing to the testator's presumed intention. The application of

the last rule to wills in which the intention has been imper-

fectly expressed has, however, given rise to a considerable

body of rules for the interpretation of various words and
phrases in wills ; and these rules modify, to a large extent,

the general rule respecting the observance of the testator's

intention (s).

Uses declared As already stated, the Statute of Uses does not, in strict-
by will.

ness, apply to uses declared by will (p. 124). But since, as

above mentioned, a will takes effect according to the testator's

intention, as far as possible, limitations to uses in wills are

construed, as regards the vesting of the legal estate, and the

effect of a declaration of a use upon a use, in the same way
as similar limitations in deeds, where they are apparently in-

tended to have such effect (a). On the other hand, in a will

the legal estate in freeholds may pass by direct gift to the

donee, without any declaration of use in his favour ; and a

trust of freeholds may, therefore, be created by direct devise

to the trustee, upon the trusts intended, without a limitation

of a use upon a use (6).

Operative {^) Operative Words of Gift. Gifts hy Implication.—The
words. operative words usually employed in wills are ' give,' or ' devise,'

in gifts of real estate ; and ' give,' or ' bequeath,' in gifts of

personal estate ; but other words of gift may be used (c).

Effect of Under the law prior to the Wills Act, 1837, a general devise
general devise

^^ bequest of the testator's real or personal estate would not

general power, take effect as an appointment by him, in exercise of a power
vested in him of appointing real or personal estate by will

;

unless it otherwise appeared by the will that the testator

intended the devise or bequest to operate as an exercise of

the power {d). And this is still the rule with respect to a

special or particular power (e). But as to general powers,

(z) For a summary of the general rules of construction of wills, see Jarman,
Wills, oh. 51.

{a) 1 Sand., Uses, 250 ; r>urton, § 281 ; Bahrr v. Whiti^, L. ]{. 20 Eq. IGG, 44
1>. J. Ch. 651, ;^a L. T. 347.

(h) Burton, § 282; Be Brooke, 1894, 1 Ch. 43, (13 L. J. Ch. 159, 70 L. T. 71,

ante, p. 152, and cases there cited, note (r/).

(c) 6 Cruise, t. 38, ch. 10, s. 2.

(d) 1 Jarman, Wills, 629, 630.

(r) C/oven v. Avdry, 12 Beav. (i04 ; Wildhore v. Gretpr^i, L. K. 12 Eq. 482, 41

I.. J. Ch. 129, 19 W.'K. 967 ; Re MUh, 34 Ch. D. 186,' 56" L. J. Ch. 118, 55 L. T.

665; Re IIiiddhMon, 1894, 3 Ch. 595, 564 L. J. Ch. 157, 43 W. K. 139. As to

what is a sufficient indication of an intention to exercise a special power, see

Ames V. Cadoijan, 12 Ch. D. 868, 48 L. J. Ch. 762, 41 L. T, 211 ; Von Brockdorff
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the Wills Act, 1837, enacts, in effect, that in a will made on

or after the 1st of January 1838, a general devise of the tes-

tator's real estate, or of his real estate in any place, or in the

occupation of any person mentioned in his will, or otherwise

described in a general manner—or a bequest of his personal

estate, or of personal property described in a general manner

—shall be construed to include any real or personal estate

(as the case may be) to which such description shall extend,

which the testator may have power to appoint in any manner

he may think proper ; and shall operate as an execution of

such power, unless a contrary intention shall appear by the

will (c. 26, s. 27). Under this enactment, a residuary devise

or bequest may operate as an execution of a general power

of appointment created after the date of the will (p. 3G6) (/).

In some instances, gifts by will of estates and interests are Gifts by

impHed, by reason of other dispositions contained in the will (g),
ji^^^^^^^g""'

where the implication thus arising is a necessary one, and not

merely possible or probable (h). Thus, if an owner in fee simple

of land devises it to his (the testator's) heir-at-law, after the

death of A., and the will contains no residuary devise, A. takes

a life estate by impUcation ; because the testator evidently

intended that his heir-at-law should not have the land till after

A.'s death ; and to give effect to that intention, A. must be

held to take an estate for his life (i). And the result would

be similar in the case of a bequest of chattels real, or other

personalty, exclusively to all of the testator's next of kin, after

the death of A.—the will containing no residuary bequest (j).

But if, in the first case, the devisee were not the testator's heir-

at-law, or the will contained a residuary devise ; or if, in the

second case, the legatees were not the testator's next of kin

or all of them, or the will contained a residuary bequest—an

estate for life would not be implied in A.'s favour ; for, during

his hfe, the subject of the gift would vest in the heir-at-law

V. Malcolm, 30 Ch. D. 172, 55 L. J. Ch. 121, 53 L. T. 263 ; Jte Wait, 30 Ch. D.

()17, 54 L. J. Ch. 1172, 53 L. T. 33G ; Be Esther Williaim, 42 Ch. D. 93, 5S L. J.

Ch. 451, 61 L. T. 58 ; lie Milner, 1899, 1 Ch. 563, 68 L. J. Ch. 255, 80 L. T. 151

;

Be Mayhew, 1901, 1 Ch. 677, 70 L. J. Ch. 428, 84 L. T. 761 ; Re Marten, 1902.

1 Ch. 314, 71 L. J. Ch. 203, 85 L. T. 704.

(/) 1 Jarman, Wills, 301 ; /%es v. Cool; 14 Ch. D. 53, 49 L. J. Ch. 350, 42

L. T. 556 ; Aircy v. Boxver, 12 App. Cas. 263, 56 L. J. Ch. 742, 56 L. T. 409.

(g) As to gifts by implication jjenerally, see Gardner v. Sheldon (Vaughaii.

259), and notes thereto, L. C. R. P. 388 ; Jarman, Wills, ch. 17.

(h) 'Necessary implication means, not natural necessity, but so strong a

probability of intention, that an intention contrary to that which is imputed

to the testator cannot be supposed ' : per Lord Eldon, 1 Ves. & B. 466.

(i) Vaughan, supra.

{j) Boe d. Bendalc v. Summerset, 5 Burr. 2608 ; Balph v. Carrick, 11 Ch. D.

873, 48 L. J. Ch. 801, 40 L. T. 505; In Be Smith's Trusts. L. R. 1 Eq. 79;

Ilumphrfijs v Humphreys, L. R. 4 Eq. 575, 15 L. T. 557 ; AV Springfield, 1894,

3 Ch. 603, 64 L. J. Ch. 201.



382 ''HE LAW OF PROPERTY IN LAND.

or residuary devisee, in tlie first case, and in the next of kin

or some of them, or in the residuary legatee, in the second

case (k).

Further Again, if a devise or bequest be made to a person till he
iii!<tance. attains a certain age, and if he die under that age, then to

another person, he will, in general, take, by implication, an

estate in fee simple in realty, or an absolute interest in per-

sonalty, subject to the gift over in case of his death before

attaining the required age (1).

Devise witii Under the law prior to the Wills Act, 1837, where land was
gift over on dcviscd to a persou, and if he should die without issue (or

death without
^y^^i^Qut cliildren) then to another person, the devisee would.

Will's Act!
'^^^

in general, take an estate tail by implication—the words ' die

without issue,' &c., being construed to mean failure of issue

at death, or at any time afterwards ; and the gift over was

construed as a remainder expectant on the estate tail {m). A
similar construction of a bequest of personal estate, with a

gift over in case of the death of the legatee without leaving

issue, &c., gave the legatee the absolute owaiership ; for, as

the gift over on failure of issue was not defeasible (as a re-

mainder expectant on an estate tail is), it was void by the

rule against perpetuities {n). This rule of construction, which

tended, in general, to defeat the testator's intention, was altered

by the Wills Act, 1837, with respect to wills made on or after

Since Wills the Ist January, 1838. Under that Act, the words 'diewith-
^^^- out issue,' or ' die without leaving issue,' or ' have no issue,'

or other words importing either a want or failure of issue of

any person in his hfetime or at liis death, or an indefinite failure

of his issue, are to be construed to mean a want or failure of

issue in the lifetime or at the death of such person, and not

an indefinite failure of his issue ; unless a contrary intention

appears, by reason of such person having a prior estate tail,

or of a preceding gift being, without any implication arising

from such words, a limitation of an estate tail to such person

or issue, or otherwise (c, 26, s. 29). The effect of this enact-

ment is, that if real estate be devised to a person, with a limita-

tion over in case of his death without issue, or without having

or leaving issue, he will not, as formerly, take an estate tail

with remainder over, but will take an estate in fee simple, with

an executory devise over in the event of his death without

(7i;) Ilorton v. Ilorton, Cro. Jac. 71; Asp/'nall v. Petvin, 1 S. & S. 544; but

see Jic Blake H Trust, L. C. 'A Eq. 79i), 10 L. T. 279 ; Scale v. Rawlins, 1892,

A. C. 342, Gl L. J. Ch. 421, 6(5 L. T. 542.

(I) 1 Jarraan, Wills, 513 ; Cropton v. Davks, L. R. 4 C. P. 159, 38 L. J. C. P.

159, 20 L. T. 30; Andrew v. Andreiv, 1 Ch. D. 410, 45 L. J. Oh. 232, 34 L. T.

, 82; Sweetiwj v. Prideaux, 2 Ch. D. 413, 45 L. J. Ch. 378, 34 L. T. 240.

(m) Candy v. Campbell, 2 CI. and F. 421 ; 2 Jarman, Wills, 1324.

(n) See 2 Jarman, Wills, 1327 ; Daivson v. SimiU, L. R. 9 Ch, App. G51.
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issue living at his death, unless a contrary intention appears,

as above stated ; and, that if personal estate be given by will

to a person, with a bequest over in case of his death without

issue, the gift over will not, as formerly, be void for remote-

ness, but will take effect as an executory bequest, contingent

upon the death of the legatee without issue living at his death (o).

Where lands are devised to two or more persons in tail, Implication <.f

severally or as tenants in common, and upon failure of their
Y'"^:'^^™?''"'

issue to a third person, and it is apparently intended that all

the lands should pass together to such third person, in the

event of his becoming entitled in possession, cross-remainders

in tail between the prior devisees are implied ; that is, each

takes a vested remainder in tail, expectant on the other's

estate (p).

(7) Words of Description of Testamentari/ Gifts.—Testa- Constnied

mentary dispositions are subject to less strict rules of con- •••c«"rding tc

struction than conveyances by deed, as regards words of

description of things given thereby. AVhat wall pass by the

words used depends, in each case, on the testator's intention

appearing by the will (q). A general gift of the testator's
' estate,' or of ' all his estate,' or of ' all he may die possessed

of,' and similar expressions, will pass all the testator's estate,

both real and personal, unless it appear from the context that

such words were used \vith a narrower meaning {7).

Under the law prior to the Wills Act, 1837, leaseholds for Effect of

years would not pass under a general devise of the testator's general devise

' land,' or ' lands, tenements, and hereditaments,' if the testator ^ '^" '

' ''

had any estate in fee simple to which the words might apply
;

though if he had only leaseholds for years, they would pass

by such words—as, otherwise, the devise would have no opera-

tion {s). But, under the Wills Act, 1837, a devise in a will

made on or after the 1st January 1838, of the testator's land,

or of his land in any place, or in the occupation of any person,

or otherwise described generally, will include customary, copy-

hold, and leasehold estates of the testator, as well as freehold

estates, unless a contrary intention appears bv the will (c. 26,

s. 26).

(o) Hawkins on Wills, 215 ; see 2 Jarman, Wills, ch. 41, p. 1320 ; Jic JSdwards,

1894, 3 Cli. 644, 43 W. R. 169. As to the restriction on such an executory
limitation under the Conv. Act, 1882, s. 10, see p. 12(j.

(p) 2 Jarman. Wills, ch. 42 ; Burton, §§ 668-670 ; PouvU v. Hovelh, L. R. 3

Q. E. 654. 16 W. R. 1116 ; Hannaford v. Uanmtford, L. R. 7 Q. 15. 116, 41 L. J.

Q. B. 62, 25 L. T. 820. As to cross-remainders, see antv, p. 137.

(5) 6 Cruise, t. 38, ch. 10, s. 61. As to meanings of particular words of

description in wills, see 1 Jarman, Wills, ch. 24.

(r) 1 Jarman, Wilb, ch. 22; Cruise, t. 38, oh. 10. ss. 69-74; Kirbij-Smith v.

Parnell, 19U3, 1 Ch. 483. 72 L. J. Ch. 460. 51 W. R. 493.

(s) 1 Jarman, Wills. 623.
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General devise A general devise of 'real estate,' however, will not include
rtf'real estate.' leaseholds foi years, under the preceding enactment, unless

an intention that they shall pass by such words appears in

the will {t).

AV.)rds of (g) Words of Limitation.—In accordance with the general
limitation. j.^jg ^f construction already mentioned, technical words of

limitation used in wills have, in general, the same interpre-

tation and effect as in deeds. Hence, the rule in SheUej/s Case

applies to gifts by will, and, indeed, more widely than in its

application to conveyances ; for, in wills, several words besides

heirs (such as ' issue ' and ' children ') may be construed as

words of limitation rather than of purchase (w). And in

general, no indication, however clear, of the testator's inten-

tion that an estate given by the will is to be a life estate only,

will prevent a superadded limitation to that person's heirs,

or the heirs of his body, from being construed as words of

Umitation (v) ; for these, being words of known legal import,

must have their legal effect, even though the testator uses

inconsistent words ; unless those words are such as to make
it perfectly clear that he did not mean to use the technical

words in their proper sense {w). But where the testator has

expressed a clear unequivocal intention that ' heirs,' or ' heirs

of the body,' are not to be deemed words of Umitation, the

application of the rule in Shelley^s Case may be thei'eby ex-

cluded {x).

'J'echnicai As regards the necessity for the use of technical terms in
t.rms not

^]jg limitation of estates, however, the rules applicable to wills
n. cessaiy.

(jiffgj widely from those applying to deeds (//). Estates of

inheritance may be Hmited by will, without the use of any
of the terms required for that purpose in limitations by deed.

Any words in a will, evincing an intention to give the whole

of the testator's interest, have always been held sufficient to

pass the fee simple. Under the law prior to the Wills Act,
Devise with- 1837, however, a devise without any accompanying words
out words of

{t) Butler V. Butler, 28 Ch. D. 66, 54 L. J. Ch. 197, 52 L. T. 90 ; Gully v.

Davis, L. R. 10 Eq. 562, 39 L. J. Ch. 684; Moase v. White, 3 Ch. D. 763, 24

W. R. 1038; Re Guyton and Rosenherfjs Contract, 1901, 2 Ch. 591, 70 L. J. Ch.

751, 85 L. T. 66.

(w)' Burton, § 803. See 2 Jarman, Wills, ch. 36; Bowen v. Lewis, 9 App. Cas.

890, 54 L. J. Q. B. 2, 55 ; Pel/mm Clinton v. Duke of Neivcastle, 1903, A. C. Ill,

72 L. J. Ch. 424, 88 L. T. 273. As to this rule, see ante, p. 329.

(v) See per Cockburn, C.J., Jordan v. Adams, 9 C. B. (N.S.) 483, 497 ; Perrin
V. Blahe,, 1 W. Bl. 672 ; S.C, 6 Cruise, t. 38, ch. 14, ss. 76, 77 ; liolnnson v.

Robinsmi, 1 Burr. 38; Jesson v. Wriyht, 2 Bligh 1.

[w) See Doe d. Gallini v. Gallijii, 5 B. & Ad. 621, 640.

{x) See Goodtitle d. Sweet v. Herring, 1 East, 264 : 2 Jarman, Wills, 920,

1178-79.

(y) As to which, see pp. 327-333.

limitation.
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from which such an intention might be inferred—as ' to A.B.'

simply—was held to pass an estate for life, merely (2). But
this was altered, as regards wills made on or after the 1st January,
1838, by the Wills Act, 1837, which enacts that a devise of

real estate to a person, without words of limitation, shall be
construed to pass the fee simple, or other the whole estate or

interest which the testator had power to dispose of by will in

such real estate, unless a contrary intention shall appear by
the will (c. 26, s. 28) (a).

Again, in a will, an estate tail may be limited by any words Limitation of

indicating an intention to create an estate of inheritance re- ''^.^ate tail by

stricted in descent to lineal descendants of the devisee. Thus,
a devise to a person ' and his issue,' or to him ' and his heirs

lawfully begotten,' will pass an estate tail ; and a gift to a
person ' and his children ' may have the same effect (6).

A hmitation by will, of real estate to a person and his chil- Rule in wi/ri'x

dren, or issue, is subject, however, to a pecuhar rule of con- ''""•

struction, known as the rule in Wild''s Case ; namely, that if

such person had no children, or (if the devise be to him and
his issue) other issue, living at the time when the will was
made, he takes an estate tail under the devise ; but if he had
children, or (in the latter case) any issue, living at that time,

he and his children, or issue, take as joint tenants (c) ; and,
under the present law, they would, it seems, be joint tenants
in fee simple {d).

A devise to a person ' and his heirs male ' passes an estate Devise to one

in tail male, in accordance with the apparent intention of the '"^"'j '^'^ '^'^'''^

testator (e). As has been seen, a limitation by deed, in such
terms, passes the fee simple (p. 328).

(vi.) Vesting, Lapse, and Ademption, of Testamentary Vesting.

Gifts.—A gift by will, whether of realty or personalty, vests

in the devisee or legatee immediately upon the death of the
testator, or, if the devisee or legatee be then unborn, upon
his birth ; unless the will directs that it is to vest at some other
time, or expresses, or indicates, an intention that it is to take
effect contingently on the happening of some event ; in which
case, its vesting is postponed until the arrival of the time, or

(z) See 6 Cruise, t. 38, ch. 11, 13.

(a) See Mannox v. Greener, L. K. 14 Eq. 45G, 27 L. T. 408; Gravenor v.

'WatMnx, L. R. 6 C. P. 500, 40 L. J. C. P. 197, 24 L. T. 431, 19 W. R. 701. As
to the estate taken by a trustee under a devise, see ss. 30, 31, ante, p. 152.

(6) 2 Jarman, Wills, 1241, 1257, see cases cited supra, note (u).

(c) Wild's Case, Rep. pt. C, 17 ; L. C. R. P. SGI ; CUford v. Koe, 5 App. Cas.
447, 28 W. R. 633 ; UnderhiU v. Roden, 2 Ch. D. 494, 45 L. J. Ch. 266, 34
L. T. 227. As to similar limitations in a deed, see ante, p. 331.

(d) See Byng v. Byng, 10 H. L. C. 171.

(e) Co. Lilt. 27 a; 2 Jarman, Wills, 1169.

2 B
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the fulfilment of the contingency (/). A direction in a will

that a pecuniary legacy, thereby bequeathed, is not to be pay-

able till some specified time after the testator's decease, will

not, in general, prevent the vesting of the legacy upon the

decease of the testator, so far as it is payable out of the personal

estate, or out of the proceeds of real estate directed to be sold.

But if it is charged upon the testator's real estate, it does not

vest, so as to entitle the legatee to the benefit of the charge,

until it becomes payable ; unless the payment is postponed

for the convenience of the testator's estate, and not for reasons

personal to the legatee (g).

The death of the devisee or legatee before the gift has vested,

causes (except in the cases presently mentioned) a failure

—

which is called lapse—of the gift.—And the same rule applies,

in general, to an appointment made by will, where the appointee

dies in the testator's lifetime {h).

In the case of a testamentary gift to two or more persons

concurrently, the death of any one of the devisees or legatees,

before the gift vests, will cause a lapse of his share, if the

parties are severally named or described as the objects of the

gift, and the gift is to them as tenants in common—as 'to A.,

B., and C, as tenants in common,' or 'to my five children,

in equal shares.' This rule applies, although the subject of

the gift be the residue of the testator's real or personal estate.

Thus, if, by a will, the residue of the testator's estate is given

to A., B., and C, as tenants in common in equal shares, mth-
out an express direction that the share of any of them, who
may die before the vesting of the gift, shall pass to the survivors

or survivor, and A. dies in the testator's lifetime, the share

of A. does not pass by the will as part of the residue of the

testator's estate, but, as to that share, the testator dies in-

testate ; for it is a rule that a lapsed share of residue cannot

form part of the residue {i).

But if the gift be made in terms that create a joint tenancy,

the share of a devisee or legatee, who dies in the testator's life-

time, Avill not lapse, but will pass, by survivorship, to the others

or other {j). And so, where the gift is to persons as a class.

(/) 1 Jarman, Wills, 756. For the leadins^ rules as to the vesting of testa-

juentarv gifts, see Jarman, Wills, Cb. '25; Hawkins on Wills, 225-242;

Theobald, Wills, 495-51 8.

{(/) 1 Roper on Legacies, 649, 652 ; 1 Jarman, Wills, 791 ; Bukc of Ckandos

V. Talbot, 2 P. Wras. 602 ; He Bart's Trusts, 3 De G. & J. 195 ; Remnant v. Hood
2 De G. F. & J. 396.

(h) 1 Jarman, Wills, 309.

(?) Skrymsher v. Norlhcote, 1 Swanst. 566. See Crawshaiv v. Crawshaw, 14

Ch. D. 817, 49 L. J. Ch. 662 ; Re Barker's Estate, 15 Ch. D. 635, 29 W. R. 281
;

Re Palnier, 1893, 3 Ch. 369, 62 L. J. Ch. 988, 69 L. T. 477.

0') Wehster v. Webster, 2 P. Wms. 347.
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as ' to my children,' or ' to the children of A.,' whether as joint

tenants or as tenants in common, the death of a member of

the class, in the testator's lifetime, does not cause a lapse of

a share ; for the class is held to consist of those persons who
live to attain vested interests, to the exclusion of any who
may die before the testator (/c).

The Wills Act, 1837, provides that, unless a contrary in- in case of

tention appears by the "will, the devise of an estate tail, or quasi-
^^YTt'^

entail, shall not lapse by the devisee's death in the testator's

lifetime, if issue inheritable under the entail survive the tes-

tator, but shall take effect, in such case, as if the devisee had
died immediately after the testator's death (c. 26, ,s. 32).

The Act also provides that, unless a contrary intention in case of

appears by the will, a devise or bequest of real or personal Revise or

estate to a child, or other issue, of the testator, who dies in chiid*^or issue,

the testator's lifetime leaving issue surviving the testator,

shall not lapse, but shall take effect as if the death of the devisee

or legatee had happened immediately after the testator's

death (s. 33). It has been held that this provision does not
substitute for the intended devisee or legatee the issue who
survive the testator, but vests the subject of the gift in the

pre-deceased devisee or legatee, as if he had survived the

testator ; therefore, notwithstanding his death in the testator's

lifetime, it wdll pass under his will or (in case of his intestacy)

to his heir-at-law, or next of kin (1) ; and it will be subject to

estate duty, as being property passing on his death (m).

The provision last mentioned applies to an appointment Appoint-

by \vill, under a general power of appointment (n). But it "-ff^V""**
does not apply to an appointment under a special power—as, children or

a power to appoint to the testator's eldest child (o). And it >s«ue.

does not apply to a devise or bequest to the testator's children,

or issue, as joint tenants, or as a class {p).

The failure of a specific devise or bequest, through its subject- Ademption.

matter not being in existence at the time of the testator's death,

as part of his estate, is commonly called ademption. Thus,

(k) See, for the rules as to gifts to a class, Hawkins on Wills, ch. 7 ; 2
Jarman, Wills, ch. 30; Viner \\ Francis, 2 Cox, 190 ; S.C, and notes thereto,
L. C. R. P. 417.

[I) Johnson V. Johnumi, 3 Hare 157; Be Bender, 19 Ch. D. G12, 51 L. J.

Ch. 303.

(m) Re Scott, 1901, 1 K. B. 22S, 70 L. J. K. B. GG, 83 L. T. 613.

(n) Ecclcs V. Chcyne, 2 K. & J. 67G.

(o) (rrijfiths V. Gale, 12 Sim. 351; Hohjland v. Lewin, 20 Ch. D. 266, 53 L. J.

Ch. 530, 51 L. T. 14; disapproving Freme v. Clement, 18 Ch. D. 499.

(p) Olmy V. Bates, 3 Drew. 319 ; Re Speakmayi, 4 Ch. D. G20, 46 L. J. Ch.
608, 35 L. T. 731, 25 W. R. 225; Fe Stansfield, 15 Ch. D. 84, 49 L. J. Ch. 750,
43 L. T. 310 ; Re Nancy's Estate, 1893, 1 Ch. 567, 62 L. J. Ch. 328, 68 L. T.

562.
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if land devised by will be afterwards sold by the testator ; or

if a chattel given by will be accidentally destroyed ; or if a

debt due to the testator, and specifically bequeathed by him,

be paid to him in his lifetime—in each of these cases the gift

is adeemed. And (as appears from the last two instances) it

is immaterial whether or not the testator intended to adeem
the gift (q). But where land devised is subject to an option,

which has been given to some person before the date of the

will, of purchasing the land, and the option is exercised after

the testator's death, the devisee is entitled to the purchase-

money, as personalty ; since the testator is presumed to have
intended to give whatever interest he had in the property {r).

If, however, such an option of purchase is created by the testator

after making his will, its exercise after his death adeems the

gift, which, in such case, is not presumed to extend to the

purchase-money (s).

ttstatoilir
^^ Under the law prior to the Wills Act, 1837, ademption might

different' occur through the acquisition by a person, after making his

interest. wdll, of an interest in the subject of a devise or bequest con-

tained therein, different from that which he had at the time

of making the will ; as where a testator, after having be-

queathed a leasehold house, took a new lease of the same
house ; or where, having bequeathed a chattel interest in land,

he afterwards acquired the reversion in fee simple therein (t).

But, under the Wills Act, 1837 (c. 2G), s. 23, no conveyance or

other act subsequent to the execution of a mil, of or relating to

any real or personal estate comprised therein—except an act by
which the will is revoked—prevents its operation as to such

real and personal estate comprised therein as the testator has

power to dispose of by will, at the time of his death. More-

over, under the Act (as has been seen) a will takes effect, with

reference to real and personal estate comprised in it, as from

the death of the testator, unless a contrary intention appears

by the will (s. 24, p. 365). Under these provisions, the sub-

sequent acquisition by the testator of a new interest, whether

in the same or in other land, does not, it seems, affect the

validity of the gift, if the description of the land, in the will,

is applicable to land belonging to the testator at the time of

his death ; but the estate or interest, as existing at the testator's

death, passes by the will—unless, of course, it appears that it

(q) Ashburncr v. Maguirc, 2 Bro. C. C. 108 ; S.C., and notes thereto, 1 L. C.

Eq. 780.

(r) Drant v. Vause, 1 Y. & C. C. C. 580 ; Re Pylc, ISiir,. 1 Ch. 724, (54 L. J.

Ch. 477, 72 L. T. 327.

(s) Weeding v. Weeding, 1 J. & H. 424; see ante, p. 164.

{t) Ashburncr v. Maguire, supra.
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was intended to pass only the interest which the testator had
at the time of making the will {u).

(vii.) Revocation of "Wills.—A will or codicil, made on Modes of—
or after the 1st of January, 1838, may be revoked in the follow-

ing different ways {v).

(a) The marriage of the testator or testatrix operates as marriage

;

a revocation of his or her will ; unless it be a will made in

exercise of a power of appointment, merely, where the estate

thereby appointed would not have passed, in default of appoint-

ment, to the heir, personal representative, or next of kin, of

the testator or testatrix (w).

{l3) A will may also be revoked by a subsequent will or subsequent

codicil, executed as required by the Wills Act, 18.37 {x). But ^^i" «^ c'"'''^'^ =

as a codicil is deemed part of the previous will, it does not
revoke the will further than is necessary to give effect to its

terms. And though a subsequent testamentary instrument be
called a will, or last will, yet if it does not dispose of the whole
of the testator's estate, and does not express or indicate an
intention to revoke the previous will, it will have the same
eiTect, only, as a codicil ; that is, the two instruments will

together constitute the testator's will (y).

(7) A A\dll may be revoked by a Avriting executed in the instrument of

manner required for the execution of a will, and declaring an invocation

;

intention to revoke the will (z).

(8) If a will be burnt, torn, or otherwise destroyed, by the destruction

testator, or by some person in his presence and by his direction, ««*"'"

with the intention of revoking it, it is thereby revoked accord-
'"'^'""^

(u) Ford V. Dr PoHtea, 30 Beav. 572 ; Miles v. Miha, L. R. 1 Eq. 462, 35 L. J.

Ch. 315, 13 L. T. ()97 ; Wedgwood v. Denton, L. R. 12 Eq. 290, 40 L. J. Ch.
52G ; Cox v. Bennett, L. R. 6 Eq. 422 ; Saxton v. Soxton, 13 Ch. D. 359, 49 L. J.

Oil. 128, 41 L. T. 648; lie Jlusscll, 19 Ch. D. 432, 51 L. J. Ch. 401, 46 L. T.
236; cf. Be Knhjht, 34 Ch. D. 518, 56 L. J. Ch. 770, 56 L. T. 630; Re Portal
and Lamb, 30 Ch. D. 50. 54 L. J. Ch. 1012, 53 L. T. 650; Re Clowes, 1893, 1 Ch.
214, 68 L. T. 395, 41 W. R. 69 ; Jkddiivjton v. Baumnnn, 1903, A. C. 13, 72
L. J. Ch. 155, 87 L. T. 658.

(v) As to modes of revocation under the previous law, see (i Cruise, t. 38,
ch. 6 ; Burton. § 261 ; 2 Bl. Comm. 376.

[w] Wills Act, 1837 (c. 26), s. 18 ; In b. G. B. Russell, 15 P. D. Ill, 59 L. J.

P. D. & A. 80, 62 L. T. 644. Before this Act, the will of a man was not re-

voked by marriage alone ; the birth of a child was an additional requisite

:

Burton, § 269.

(x) S. 20. That revocation of the sub.sequent will or codicil does not re-

vive the original will, see p. 367 ; In h. Ilodgkinson, 1893, P. 339, 62 L. J. P.
D. & A. 116, 69 L. T. 540.

(y) Lemagc v. Goodhan, L. R. I P. & D. 57, 35 L. J. P. & M. 28, 13 L. T. 508

;

In b. I'itvlull, L. R. 3 P. D. 153, 43 L. J. P. & M. 22; Cadcll v. Willcocks, 1898,
P. 21, 67 L. J. P. 878, 78 L. T. 83.

(z) S. 20.
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Codicil not

revoked by
destruction

of will.

ingly (a). But the destruction of the will, not aninio revocandi,

will not be deemed a revocation ; and, in such case, the con-

tents of the will may be proved by other evidence (6)—though

a will that was in the testator's possession, and is not forth-

coming at his death, is presumed to have been revoked, in the

absence of evidence to the contrary (c). On the other hand,

unless the will be actually destroyed, an act done by the testator,

with the intention of destro}dng it, will not be a revocation (rf).

Although a codicil is deemed part of the will, it seems

that the revocation of a will, by destruction, will not operate

as a revocation of a codicil thereto, containing independent

provisions (e).

(a) S. 20. As to what is Bufficient destruction or mutilation, see cases cited

in 1 Jarman, Wills, 115, ct seq.

(h) Sufjden V. Lord St Leonards, 1 P. D. 15i, 45 L. J. P. D. & A. 19. :ii L. T.

369.

(c) Ihid.; Jmaea v. Shrimpton, 1 P. D. 431, 45 L. J. P. D. ,1- A. S5. 24 ^V. 1?.

740 ; Allan v. Morrison, 1900, A, C. 604, 69 L. J. P.C. 141.

{d) Cheese v. Lovejoy , 2 P. D. 251, 25 W. R. 453.

(e) 1 Jarman, Wills, 125; Blade v. Johliwj, L. R. 1 P. & D. 685, 38 L. J. I'.

74, 21 L. T. 298 ; In h. Savai/e, L. R. 2 P. & D. 78, 39 L. J. P. & M. 25. 22 L. T.

375 ; In h. Turner, L. R. 2 JP. & D. 403 ; but see In h. Blerkley, 8 P. D. 169, 52
L. J. P. D. & A. 101 ; Gardiner v, Courthope, 12 P. D. 14. 56 L. .J. P. D. & A.

55, 57 L, T. 280.



CHAPTER V.

EXTRAORDINARY :M0DES OF ALIENATION.

The various modes of alienation include, in addition to ordi- Meaning an.i

nary conveyances and wills, certain modes of transfer which classes of.

are applicable under peculiar circumstances only, and depend
for their efficacy upon acts of legal tribunals, or of other public

authorities. These extraordinary modes of alienation include

transfers by the operation of judgments and orders of courts
;

awards, &c., of the Board of Agriculture ; and charges for

estate duty, and redeemed land-tax.—Registered charges and
transfers of land registered under the Land Transfer Acts,

1875 and 1897, which may properly be included in the same
class, are considered in a later chapter (pp. -489—1:1)7).

Transfers by the Operation of Judgments and Orders Where aj>plic-

of Courts.

—

Vesting Orders, &c., under Trustee Act, 1893.— '*^'*^-

The provisions of the Trustee Act, 1893 (c. 53), under

which vesting orders, having the effect of conveyances, may be

made in various cases by the Court, have already been con-

sidered. And it has also been seen that, instead of a vesting

order, an order may be made directing some person to execute

a conveyance of the land (p. 156). These provisions apply, not

only to lands vested in trustees, but also to mortgaged land,

where the mortgage has been paid ofi, and the land cannot

otherwise be conveyed. Under other provisions of the Act,

where an order or judgment of a court has directed the sale

or mortgage of any land, the High Court may make an order

vesting the land in the purchaser or mortgagee, or any other

person (s. 30 ; and see Trustee Act, 1893, Amendment Act,

1894 (c. 10), s. 1). And where judgment is given for specific

performance of a contract concerning land, or for the partition,

or exchange, or conveyance, of land, the Court may declare

that any parties to the action are trustees of the land under
the Act, or that the interests of unborn persons who might
claim under any party to the action, or under the will or volun-

tary settlement of a person deceased, who during his lifetime

was a party to the transaction concerning which the judgment
is given, are the interests of persons who, on coming into exist-

ence, would be trustees under the Act, and may thereupoii
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make a vesting order relating to the rights of those persons,

born and unborn (s. 31).

Instate Writ of Elegit.—As has been mentioned, an estate of the
acquired by. nature of a chattel real is acquired by a judgment creditor,

under a -wiit of elegit, in lands of the debtor upon which the

creditor enters by virtue of the writ (p. 214).

Under Order Discharging Incumbrances on Land.—Under the Con-

^''.rissT'""
veyancing and Law of Property Act, 1881 (c. 41), s. 5, as has

been seen, on the payment into Court of money to meet the

amount of an incumbrance affecting land sold, ^\^th interest,

costs, &c., the Court may declare the land to be free from the

incumbrance, and may thereupon make any order for con-

veyance, or vesting order, proper for giving effect to the

sale (p. 272).

Under Judica- Order for Execution of Conveyance, &c.—Under the Supreme
ture Act, 1884. Court of Judicature Act, 1884 (c. 61), s. 14, where any person

neglects or refuses to comply with a judgment or order, direct-

ing him to execute any conveyance, contract, or other docu-

ment, the Court may nominate a person to execute the same,

and the conveyance, &c., so executed will operate, and be for

all purposes available, as if it had been executed by the person

originally directed to execute it.

Enfranchise- (iii.) Awards, &c., of the Board of Agriculture.

—

uient by. Awards, &c., under Copi/Iiold Act, 1894.—The compulsory en-

franchisement of copyholds under the Copyhold Act, 1894

(c. 46), is completed, as has been mentioned, by an award of

enfranchisement, which is made by the Board of Agriculture

under its seal, and is entered on the court rolls of the manor.

The consent of the Board must be given to the deed by which,

as already mentioned, a voluntary enfranchisement under the

Act is effected (ss. 10, 16
; p. 20).

inciosures, Aivavds, &c., Under Inclosure Acts.—Under the Genera]
exchanges, Inclosurc Acts («), awards made according to the Acts, and
and partitions

gQj^£j.jjied by the Board of Agriculture, of inciosures, exchanges,

or partitions, of lands subject to inclosure under the Acts, are

binding on all persons, as to all allotments, exchanges, parti-

tions, and matters specified and set forth in such awards. And
the Board may make orders of exchange, or partition, of land

not liable to inclosure under the Acts ; and such orders are

effectual for all purposes (b).

Under Tithe Certificate of Redemption of Tithe Rent-charge.—On the
Act:^. redemption of tithe rent-charge, under the powers of redemption

(a) As to which, see pp. 254, 255. The functions of the Inclosure Com-
missioners under these Acts are now vested in the Eoard of Agriculture.

{'>) Inclosure Act, 1845 (c. 118), ss. 105, 147; Inclosure Act, 1848 (c. 99),

s. ly.
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given by modern statutes, a certificate of redemption, under

the seal of the Board of Agriculture, is conclusive evidence

of the redemption (c).

Certificate of Redemption of Quit-rejUs, &c.—On the re- Under

demption of quit-rents, or other perpetual charges, under the ^""^i^oV^'""
Conveyancing and Law of Property Act, 1881 (c. 41), s. 45 (3),

''

'

a certificate of redemption, under the seal of the Board of

Agriculture, absolutely discharges the land from the rent or

charge (p. 237).

Order Securing Advances for Improvements.—A rent-charge Under Im-

for securing the repayment of money advanced under the Im- provement of

provement of Land Acts, 1864 and 1899 (p. ~u), is created
{^l^l ^ igV,;,

by an order of the Board of Agriculture ; and a memorial of

such order must be registered in the Office of Land Registry

(Act of 1864, c. 114, ss. 55, 56) {d).

Charging Order under Agricultural Holdings [England) Acts, For costs of

1883 and 1900.—A charge on land for improvements effected ^'j;''^'

thereon (p. 247), is created by an order of the Board of Agri-

culture (Act of 1883, c. 61, s. 29 ; Act of 1900, c. 50, s. 3).

(iv.) Charges for Estate Duty and Redeemed Land Tax. Certificate of

—Certificate of Charge for Estate Du'y.—The charge to which, charge,

as already mentioned, a person may be entitled under the

Finance Act, 1894 (c. 30), s. 9 (2) (3), for the amount of estate

duty paid by him on property in which he has a limited interest,

is proved by a certificate of payment of the duty, granted by
the Commissioners of Inland Revenue, which is conclusive

evidence of the charge (p. 247).

Certificate of Charge for Redeemed Land Tax.—The charge Certificate of

to which an owner of land who redeems the land tax thereon, charge,

is entitled under the Finance Act, 1896 (c. 28), s. 33, as already

mentioned, is created by a certificate of charge, granted by
the Commissioners of Inland Revenue (p. 247).

(c) Tithe Act, 1846 (c. 7S), ss. G, 12 ; and see Tithe Act, 1878 (c. 42) ; ante,

p. 246. The functions of tiie Tithe Commissioners are now vested in the
Board of Agriculture.

(d) The functions of the Inclosure Commissioners, under the Act of 1864,

are now vested in the Board of Agriculture.
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CHAPTER VI.

SUCCESSION OX INTESTACY.

Realty and The transfer of rights of property, by reason of the death of

i)ersonalty
g^ person intestate, is the subject of one of the leading distinc-

hereon."'^'^^'^ tions between the law of real property and the law of personal

property. So far as this distinction relates to rights of succes-

sion to beneficial interests in the property of the deceased, it

has not been affected by the Land Transfer Act, 1897 (c. 65).

But since, in cases to which that Act appHes, the functions of

the personal representative of a deceased intestate extend to

his realty as well as his personalty, some observations on the

estate and office of the personal representative precede, in the

present chapter, the consideration of the rules of succession

on intestac}-

.

Sect. I.

—

Estate and (Dffice of the Intestate's

Personal Representative.

Alterations Land Transfer Act, 1897.—Grant of Administration.

—

made by the Vesting of Real and Personal Estate. — The provisions
^^''^-

already noticed (pp. 368, 369) of the Land Transfer Act, 1897 (c.

65), respecting the devolution of the real estate of a person dying

on or after the 1st of January, 1898, on his personal repre-

sentative, and as to what estates and interests are, and what

are not, within those provisions, apply equally whether the

deceased has died testate or intestate ; except, of course, that,

in the latter case, the provision as to property appointed in

exercise of a general power has no apphcation.

Devolution On the death of a person intestate, before the 1st of January,
before the 1898, his real estate, transmissible to heirs, passed on his death
''^°*^'

to the heir, without any intermediate devolution on the per-

sonal representative of the deceased ; and this is still the rule

with respect to the legal estate in lands of copyhold tenure,

and customary freeholds (p. 369).

Grant of ad- The officc of personal representative of a deceased intestate

ministration, jg created by the grant of letters of administration by the Court

to some person or persons (p. 370). A grant of administration
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to two or more administrators rarely occurs (a). Where it is

made, however, tlie law as to the powers of the administrators

respectively, and as to the survivorship of the office, is the
same .ns that applying to co-executors (see p. 370).—On the
death of a sole, or sole surviving, administrator, the office does
not devolve upon the executor or administrator of his estate.

Administration, with respect to the estate of the intestate

remaining unadministered, is granted, in such case, to some
other person (b).—It has already been seen that the office of

personal representative cannot be resigned or transferred by
an administrator : and that the Judicial Trustees Act, 1896 (c. 35), Judicial

provides for the appointment of a judicial trustee to act with. Trustees Act,

or as, or in place of, an administrator (p. 371).
^''

The rule that an administrator derives his title from the Adminis-

grant of administration, and the consequences of that rule, Orator's title.

as regards acts done by him before the grant ; also, the vesting

of the property in him under the grant ; and the relation back
of his title in some cases—which have already been noticed

in reference to administration of a testator's estate (p. 372)

—

apply equally to the administration of an intestate's estate, in whom
—The Court of Probate Act, 1858 (c. 95), s. 19, provided that «^"t'^te vests

an intestate's personal estate should vest in the Judge of the
^^^^^ grAnt.

Court of Probate, in the interval between the death of the

intestate and the grant of administration ; and now the per-

sonal estate would seem to vest, during that interval, in the
Judges of the High Court (c). As no such provision has been
made respecting real estate of an intestate, it would seem that

his real estate which, upon the grant of administration, vests

in the administrator, under the provisions, already mentioned,
of the Land Transfer Act, 1897, remains, until the grant, in

the intestate's heir (d).

The rules, already noticed, as to the powers of a personal Adminis-

representative (pp. 228, 230, 373), apply, as well in cases of tratcr's

intestacy as in administration under wills.
powers.

The provisions, already noticed (p. 374), of the Land Transfer Vesting of

Act, 1897, under which, subject to the powers, rights, duties estate m heir,

and liabilities of personal representatives under the Act, they
hold the real estate vested in them under the Act as trustees

for the persons by law beneficially entitled thereto—and as to

the conveyance of the land to any person so entitled—apply

or next of kin.

(a) Tristram & Coote, Probate Practice, 12th ed., 207.

{h) 1 Wms. E.xors. 40S. As to tho person or persons to whom administra-
tion ma}' be granted, see 1 Wms. E.xors. pt. 1, bk u, c. 2, s. 1 ; and see also
Land Transfer Act, 1897 (c. tJ5), s. 2 (4), as to the rights, in this respect, of
per.sons interested in the real estate of the deceased.

(c) See Judicature Act, 1873 (c. 66), ss. 12, 16.

(rf) See per North, J., in John v. Jo/in, 1898, 2 Cli. 'u'X (',7 L. J. Ch. 616, 79
L. T. 362 ; Brickdale and Sheldon, L. T. Acts, 238, 239.
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as well where a person is so entitled as heir of an intestate,

as where he is devisee under a will ; save that the Act does

not expressly provide for the personal representative's assent

to the devolution of land upon the heir of an intestate (e). The
personal estate of a deceased intestate does not vest in his next

of kin by the mere assent of the administrator ; and it is not

recoverable from him by action at common law ; the remedy
of the next of kin being in equity only, by proceedings for

administration of the estate (/).

Sect. II.

—

Succession on Intestacy to Real Estate.

Descent
defined.

Leading r

iescent to

lieir-at aw.

Huir cannot
{litsclaini.

Descent ; Leading- Rule and Exceptions, — A title to

real estate, by succession on intestacy, is commonly called

descent. An estate or interest in fee simple or in tail, regarded

as the subject of descent, is called an inheritance, or estate of

inheritance (g) ; but this term is not applied to an estate ^mr
autre vie transmissible to heirs as special occupants, since the

heir, in that case, takes, strictly speaking, by virtue of the

grant of the estate, and not by descent. Such an estate, how-
ever, is commonly called a descendible freehold , inasmuch as

it passes, on intestacy, accorclmg to rules appHcable to the

descent of an estate of inheritance (h).

On the death of a person before the 1st of January, 1898,

seised of, or entitled to, an estate of inheritance, or a de-

scendible freehold—whether such estate was in possession, or

in expectancy, in severalty, or in community—which he had
not disposed of by will, or could not so dispose of, such estate

descended, except in the cases mentioned in the next para-

graph, to the heir-at-law, immediately. And the heir-at-law

could not disclaim the estate or interest, as an alienee may (p. 267).

The alterations of the law in this respect, made by the Land
Transfer Act, 1897, and applying where the death has occurred

on, or since, the 1st of January, 1898, and the cases to which

the former law continues to apply, have been mentioned in

the preceding section. Subject, however, to the personal repre-

sentative's estate and powers under that Act, in cases to which
it apphes, the title of the heir-at-law, as from the death of the

intestate, to the beneficial ownership or interest, by reason

of the trust for his benefit imposed by the Act on the personal

(e) As to an administrator's power to appropriate property of the intestate

in satisfaction of tiie share of a next of kin—a case to which s. 4 (1) of tlie

Land Transfer Act, LS97, does not seem to apply (Brickdale and Sheldon, li. T.

Acts, 276)— see Mliut v. Kemp, 7 M. & W. 306 ; Barclay v. Oicen, (JO L. T. 220.

(/) Jones V. Farmer, 7 B. & C. 542 ; 2 AVms. Exors. 1828.

(ij) Lilt. s. 9 ; 2 Bl. Comm. 201 ; 3 Cruise, t. 29, c. 2, s. 1.

(7t) Burton, § 730 ; Northen v. Carney ie, 4 Drew. 587, 590 ; ante, p. 32.
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representative (p. o74), is regulated by the law of descent, as

before the Act.

The excepted cases, in which the estate or interest does not Exceptions,

pass to the heir-at-law, are—(1st) where the deceased was joint

tenant with another or others ; in which case, as has been

seen, his interest passes on his death to the surviving co-tenant,

or co-tenants (p. 128) ;
(2ndly) where the estate was vested

in him solely, as trustee or mortgagee ; in which case, as has

been seen, under the Conveyancing and Law of Property Act,

1881, as amended by the Copyhold Act, 1894, the estate vests

on his death (if it has occurred since the 31st December, 1881)

in his legal personal representative, as if it were a chattel real,

unless it be an estate in land of copyhold or customary tenure

vested in the tenant on the Court rolls (pp. 153, 194) ;
(3rdly)

where the net value of the real and personal estate of a man
dying intestate after the 1st September, 1890, and leaving a

widow but no issue, does not exceed £500 ; in which case, under

the Intestates' Estates Act, 1890 (c. 29), s. 1, such real and
personal estate belong to the intestate's widow absolutely (i).

The last mentioned Act, it may be observed, also provides Charge of

that, where the net value of the real and personal estate of y^'^""' un'i»^r

such an intestate as above mentioned exceeds £500, his widow Estates Act,

shall be entitled to £500, part thereof, absolutely and exclu- 1890.

sively, in addition to her interest in the residue of such real

and personal estate, and shall have a charge upon the whole

of such real and personal estate for that sum, with interest

from the death of the intestate at the rate of £4 per cent, per

annum, until payment ; and, as betw^een the real and personal

representatives of the deceased, this charge is to be borne and
paid in proportion to the values of the real and personal estate

respectively (ss. 2-4).

Heir-at-Law.—The heir-at-law is that relation by blood Definition of

of the person from whom the succession is traced, who, on heir-at-law.

the death of the intestate, is, for the time being, the nearest

in descent, according to the rules presently stated. The rela- Relations of

tionship must be the result of birth in lawful wedlock, accord- half-blood,

ing to the law of England (/). And, at common law, relations

of the half blood of the person from whom the succession was
traced, were excluded from acquisition by descent {k) ; though
now, as will be seen, such relations are admitted as heirs, though
they do not rank with relations in the same degree, of the whole

blood (p. 401). Relations of the half blood are such as spring

(i) The Act does not apply to the case of a partial intestacy ; Re Ttoigg,

1892, 1 Ch. 579, 61 L. J. Cli. 444, 66 L. T. 604.

(j) Birtwhistle v. VardiU, 2 CI. & F. 571.

(k) Litt. ss. G, 7, 8.
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from one common ancestor, but not from the same couple of

ancestors — as the children of a man by different wives (Z.).

Hence, such relationship can exist only between collateral

relations.

Title by A title by descent cannot arise before the death of the

'^'"^T- ti^"***^^
owner, for the time being, of the estate which is the subject

of descent ; a rule expressed by the maxim nemo est heres

viventis. A person on whom an estate will descend, in case

Ht-iiapparent. he survivc the present owner, and the latter die intestate

—

as, an eldest, or only, son—is called an heir apparent. A person

on whom the estate would descend in that event, should the

present owner die imniediatelv, but wliose clianoo of succession

is liable l^' ' !>!i':!t(Ml by tlic l)iii!i -\ ;nii;*!i-i' p.-i'son;;—as, a

brother, whose puvssibility of succuh-siuu is liable tu be destroyed

by the birth of a child ; or a daughter, whose hope of succession

Heir pre- may be defeated by the birth of a son—is called an heir pre-
.Mirnptive. sumptive (m). A posthumous child may take as heir ; but,

heir. until his birth, the estate descends on, and the intermediate

rents and profits are taken by, the person who would be entitled

as heir, if the child were never born (n).

The Inherit- Rulos of Descent.—The rules of the common law as to
auce Act, descent were amended by the Inheritance Act, 1833 (c. 106).

By this Act, which applies to descents on the deaths of persons

on or after the 1st of Januar}^, 1834 (but not to any descent

on the death of a person before that date), important altera-

tions were made in the law on this subject. The rules of

descent, as thus altered (o), may be divided into—(i.) those

relating to the person from whom the descent is traced ; and
(ii.) those by which the heir of that person is ascertained.

Purchaser. (i.) As to the Person from whom Descent is traced. — The
Inheritance Act, 1833, provided that descent should, in every

case, be traced from the ' purchaser,' as defined by the Act (p).

Purchaser, in the Act, means the person who last acquired

the land otherwise than by descent, or than by any escheat,

(J) 2 Bl. Comm. 227.

{m) 2 Bl. Comm. 20S ; 8 Cruise, t. 29, ch. a s. 2.

(n) Watkins on Descents, ch. 4 ; Richards v. Nichdrdx, Johns. 754 ; He
Mowlcm, L. R. 18 Eq. 9, 43 L. J. Ch. 353.

(o) For the earlier rules, see 2 Bl. Comm. cli. 11 ; 3 Cruise, t. 29, ch. 3 ;

Watkins on Descents, ch. 2.

(y<) S. 2. At common law, descent of an estate in fee simple in possession

in land was traced from the person who, being of the blood of the purchaser,

was last scUcd of the land ; a rule expressed by the maxim scHina facit xtipitem.

The heir of the person last seised was entitled to succeed, whether he was also

the heir of the purchaser or not. But descent was traced from the purchaser,

where the interest was not accom])anied by the seisin of land (as in the case

of an estate in expectancy) ; and the descent of an estate tail was in every
case traced from the oris^inal donee in tail. See 2 Bl. Comm. 209.
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partition, or inclosure, by the effect of which the land has
become part of, or descendible in the same manner as, other

land acquired by descent (s. 1). But, under the Act, the person
last entitled to the land is deemed to be the purchaser, unless

it is proved that he inherited ; and the last person from whom
the land is proved to have been inherited, is deemed to have
beenthe purchaser, unless it be provedthat he inherited (s. 2) {mm).
Thus, if A., a tenant in fee simple, who cannot be proved to

have inherited the estate, dies intestate, leaving a son or sons,

the estate will descend to the son, or eldest son, as A.'s heir-

at-law. If the son dies intestate, and without issue, the descent

will still be traced from A. (he being the last purchaser) ; that

is, the estate will pass to the next heir of A., whether that

person be also the heir of the son or not. And in the case of

an estate tail, the original, donee of the estate is necessarily

the purchaser from whom the descent must be traced (nn).

The Inheritance Act, 1833, contains other provisions as to Persons to he

the character in which a person shall be deemed, in certain tieemed pur-

cases, to acquire the inheritance. It enacts, in effect, that ^ ''^'^^'^'^•

under a devise by will to the testator's heir, or to the person
who shall be his heir, the heir shall be deemed to have acquired

the land as a devisee, and not by descent (s. 3) (oo)—this being
an alteration of the common law, under which, in such case,

the heir took as heir, and not as devisee {pp). This enactment
extends to a devise to the testator's ' heirs,' or ' right heirs '

;

and it may operate to alter the quaUty of the estate taken
under it by an heir ; e.g. co-heiresses will take, by de\ase, as

joint tenants, and not as coparceners (q).—The Act also enacts

that, under a limitation of land, by any assurance, to the person
who has thereby conveyed the land, or to his heirs, such person
shall be considered to have acquired the land as purchaser,

by virtue of such assurance, and not to be entitled thereto as

his former estate, or part thereof (s. 3)—as he would have been,
at common law (p. 315). It also enacts, in effect, that where
a person acquires land by purchase, under a limitation to the
heirs, or to the heirs of the body, of any of his ancestors, the
descent shall be traced as if such ancestor had been the pur-
chaser (s. 4) (?•).

{mm) Re Bowjlm, 28 Ch. D. 327, 54 L. J. Cli. 421, 52 L, T. 131.

(nn) 3 Crnise, t. 29, ch. 5, s. 2. That the oriy:inal donee of an estate tail

may be (under s. 32 of the Wills Act, 1837, c. 2G) a devisee thereof who has
died in the testator's lifetime, see ante, p. 387.

(oo) Qiucrc, whether the Act applies w^here the heir disclaims all interest
nnder the will, and takes as heir: Bickley v. Bkkhy. L. K. 4 Eq. 21(;. 3ti L. J.
Ch. 817.

(pp) 2 Bl. Comm. 242.

(q) Owen v. Gihhcnjx. 1902, 1 Ch. 63(;, 71 L. J. Ch. 33S, ^& L. T. u71.

(r) See Berens v. FeUoiccn. 35 W. R. 35G. As to the earlier law. see Moon v.

Simkin, 31 Ch. D. 95, 55 L. J. Ch. 305, 53 L. T. 815.
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The Law of Property Amendment Act, 1859 (c. 35), has

provided that, in case of a total failure of heirs of the purchaser

—or, where land is descendible as if an ancestor had been pur-

chaser, in case of a total failure of such ancestor's heirs—the

descent shall be traced from the person last entitled to the

land, as if he had been the purchaser (s. 19). Under this enact-

ment, persons who are not of the blood of the purchaser may-

inherit, on failure of the purchaser's heirs. Thus, if the pur-

chaser dies intestate, leaving one son, but no other relation by
blood, and the son dies intestate, and without leaving issue,

his mother, or (if she be dead) a relation by blood of the son,

on his mother's side, may, under this Act, acquire the estate

as his heir ; though these relations, not being of the blood of

the purchaser, and therefore not persons who could be his heirs,

could not have inherited before this Act. Similarly, if a person,

who has acquired by descent from his mother, dies intestate and

without leaving issue, and there is a total failure of relations

on his mother's side, the father of the intestate, or a relation

on the father's side, may, under this Act, inherit as heir of

the intestate.

Order of

succession

generally.

(a) Descent
to issue.

(ii.) Rules for Ascertainment of the Heir.—These rules pre-

scribe the order in which the different relations by blood, of

the person from whom the descent is traced, are entitled to

inherit. With respect to inheritances in lands of ordinary

freehold tenure, to which alone the present remarks apply

—

special customs of descent being noticed hereafter—it may be

stated, generally, that children and remoter issue—to whom
the succession is confined in the case of an estate tail—inherit

in preference to other relations, in the case of an estate or

interest in fee simple ; and that, in the latter case, in default

of issue, the paternal ancestors and their issue are preferred

to other relations, namely, maternal ancestors and their issue

—who, however, succeed in default of the father and paternal

relations {s). The rules in question may, therefore, be divided

into three classes :—(a) those relating to the issue of the person

from whom the descent is traced
; (/3) those relating to his

father, and relations on his father's side
; (7) those relating

to relations on his mother's side, and his mother.

(a) Where a deceased child of the person from whom the

descent is traced would, if Uving, be the heir, his heir lineally

descended from him (if any) represents him, and is heir in his

place {t). This rule apphes, also, where a child on whom, as

(s) Prior to the Inheritance Act, lS."i3, ancestors of the persons from whom
the descent was traced, were entirely excluded from the succession. See Litt.

s. 3 ; 2 Bl. Comm. 208.

(t) Co. Litt. 10 b ; 2 Bl. Comm. 217 ; Burton, § 315.
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heir, the estate has descended, dies intestate, leaving a Uneal
heir. Thus, if one of two coparceners dies intestate, leaving

a son or remoter descendant, her share will devolve on her son
or descendant, as heir, by the above rule (w).—Subject to this

rule, the eldest, or only, son of the person from whom the

descent is traced is his heir ; and if there be no son, his daughter
or daughters ; the daughters (if there be more than one) taking
the inheritance in equal shares, as coparceners. These rules

apply to estates tail as well as to estates in fee simple, except
so far as their application may be restricted by reason of the

estate being limited as an estate in tail special, or in tail male,

or in tail female.

if^) If there be no person entitled as issue of the person (/S) Descent

from whom the descent is traced, the estate or interest (if it *° paternal

be a fee simple) descends to that person's father or other nearest thek issue^"

male paternal ancestor, or to his issue in case he be dead ; such
issue representing him, and succeeding according to the rules

regulating descent to the issue of the person from whom the
descent is traced—but with this addition, that those related

by the whole blood to that person are preferred to those related

by the half blood {v). Hence, if a purchaser die intestate and
without issue, leaving a sister of the whole blood (that is, by
the same father and mother as the purchaser), and a brother
of the half blood (by the same father, but by a different wife

of the father), the purchaser's sister will succeed in preference

to his half-brother ; and any issue of the sister will be pre-

ferred to the half-brother, or any of his issue, in the succession.

If all male paternal ancestors, and their respective descendants,
have failed, the estate descends on female paternal ancestors

and their respective descjeMafiTs, according to the rules appli-

cable to male ancestors and their heirs ; save that the mother
of a more remote male paternal ancestor, or her descendants,
is preferred to the mother of a less remote male paternal
ancestor, or her descendants (iv). The issue of female ancestors

(as distinguished from the issue of male ancestors) are neces-

sarily, however, of the half Ijlood of the person from whom
the descent is traced (x).

(7) If there be no person entitled as issue, or paternal (7) Descent
— to maternal

(w) Cooper v. Francis, 19 L. J. Ch. 313 ; lie Matson, 1897, 2 Ch. 509, 66 L. J. fw L^J,!/"*^
Ch. 693. 77 L. T. 69.

"^•

{v) Inheritance Act, 1833 (c. 106), ss. 6, 7, 9.

(w) Ibid. ss. 7, 8. As to how the extinction of the superior line of descent
may be proved, see Greaves v. Greemmod. 2 Ex. D. 2s9, 46 L. J. Ex. 252,
36 L. T. 1.

(;c) Hence, the Inheritance Act, 1833, provides that the place of succession
of a relation of the half blood, shall be 'next after any relation in the same
degree of the whole blood and his issue, where the common ancestor shall be
a male, and next after the common ancestor, where such ancestor shall Ije a
female,' s. 9.

2 c
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ancestor, or descendant of such ancestor, of the person from
whom the descent is traced, the estate or interest (if it be a

fee simple) descends to his maternal ancestors and their de-

scendants, under the same rules as apply to paternal ancestors

and their respective descendants (y).

Special Customs of Descent.—The preceding rules, in-

cluding the provisions of the Inheritance Act, 1833, apply to

estates of inheritance of copyhold tenure, as well as to those

of freehold tenure ; subject, however, to any special customs
of descent that may prevail in the manor {z). The title of

the heir of copyhold lands is complete, for most purposes, with-

out admittance (a). He may even surrender without having
been first admitted, if he previously pay the fine which is, in

general, due upon the descent of copyholds to an heir (b).

Where copyhold land has been enfranchised, it ceases to

be subject to any special copyhold custom of descent (c).

The general rules of descent are so far modified by the

custom of gavelkind, that, as has been seen, where the custom
prevails, there is no preference of an elder to a younger male,

whether a descendant or a collateral relation ; but the estate

descends on males, as on females, in equal shares, as copar-

ceners {d). And by the custom of borough English, as has

been seen, the youngest son is heir (e).

Sect. III.

—

Succession on Intestacy to Personal Estate.

Residue of

personalty.
Distribution.—It is the administrator's duty, after pay-

ing the intestate's debts and other claims upon his estate,

to distribute the residue of his personal estate among the

persons entitled, at the time of his death, to succeed thereto (/) ;

including among such persons the representatives of any who
have died since the intestate, but before the distribution.

Statutes of Rules of Successiou.—The succession to the residue of
Distribution, an intestate's personal estate is regulated by the statutes of

the reigns of Charles II. (1670, c. 10), and James II. (1685,

(y) Inheritance Act, 1883 (c. lOG), ss. 6, 7, 8.

(z) Burton, § 1807 ; see Inheritance Act, 1833 (c. 106), s. 1 ; Jie Smart, 18

Ch. D. 1(55, 80 W. R. 43.

(a) Burton, § 1295.

(/;) 2 Bl. Comm. 371.

(c) Copyhold Act, 1894 (c. 4G), s. 21 (1), (c) ; 1 Walk., Cop. 450.

(d) Ante, p. 135 ; Be Chcnoweth, 1902, 2 Ch. 488, 71 L. J. Ch. 789, 8G L. T.

890.

(f) Ante, p. 16 ; Litt. .s. 165.

(/) St. of Distribution, 1670 (c. 10), s. 3.
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c. 17), commonly called the Statutes of Distribution, subject

to the provisions, already mentioned (p. 307), of the Intestates'

Estates Act, 1890. The Statutes of Distribution, however, do
not apply to the personal estate of a married woman dying Estate of

intestate (g) ; the residue of which belongs, by tke common 'narried

law, to Jier husband {h). In other cases, the residue is dis-
^^"™'*"-

tributable as follows :

—

If the intestate leave a widow, and also a child or children Share of

or remoter issue, the widow takes one-third of the residue, widow.

If he leave a widow, but no issue, and his death has occurred

since the 1st September 1890, his widow, as has been seen,

takes, under the Intestates' Estate Act, 1890, the whole of

his estate, both real and personal, if it do not exceed in value

the sum of £500 ; and otherwise, she has a charge on such

estate for that sum, with interest (p. 397). In default of issue,

the widow takes, in addition to her interest under the last-

mentioned Act, one-half of the residue of the personal estate {i).

The child or children, if any, of the intestate, and the issue Rights of

of any child who may have died in his lifetime, take two-thirds ^hi^*^"^^" o""

of the residue, if there be a widow ; and, otherwise, the whole.
^'^^'^

If there be children, and no issue of a deceased child, the chil-

dren are entitled in equal shares {per capita). If there be also

issue of a deceased child or of deceased children, the division

is per stirpes ; that is, into as many shares as there are children,

whether living, or who have died leaving issue ; and the issue

of any deceased child take such child's share, as representing

him. If there be issue of deceased children, but no child living,

the issue are entitled per stirpes, as last explained. The share

of a deceased child is divided among that child's issue, in

accordance with the preceding rules (j). If there be only one

child or other descendant, he, of course, takes the whole of

the children's portion.

If the intestate has, in his lifetime, made any settlement Advancement,

of land on, or advancement of a portion to, any child other

than his heir-at-law, such provision must be reckoned as part,

or the whole (according to its value), of that child's share

under the intestacy ; so as to equalise, as nearly as may be,

the shares of all the children thereunder {k). A share so

accounted for is said to be ' brought into hotchpot.'

C'/) See St. of Frauds, 1677 (c. 3), s. 24.

(h) 2 Wms. E.xors. pt. 3, bk. 4, ch. 1, s. 1
;

jiost, pp. 407, 411.

{i) Sr. of Distribution, 1G70 (c. 10), t^. 3.

( /) Hid. Burton, §§ 1402, 1403 : lie Jioss's Trusts, L. R. 13 Eq. 286, 41

L. J. Ch. 130, 25 L. T. 817 ; Re Natt, 37 Ch. D. 517, 57 L. J. Ch. 797, 58 L. T.

722.

(k) St. of Distribution, 1670 (c. 10), s. 5 ; i2e Ford. i;)()2, 2 Ch. 605, 71 L. J.

Ch. 778, 87 Ij. T. 113. As to what is deemed an advancement of a portion
unier this statute, see Taylor v. Taylor, L. R. 20 Eq. 155, 2;! W. K. 7rJ : In re

Bleckley, 29 Ch. D. 250, 54 L. J. Cli." 722, 33 W. R. 777.
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If the intestate leave no children, or remoter issue, his

father takes the whole of the residue ; unless the intestate

have left a widow—and in that case, one half {I) ; subject,

however, to the widow's rights, under the Intestates' Estates

Act, 1890, where the intestate has died since the 1st Septem-

ber 1890 (p. ;i97).

If the intestate leave no children or remoter issue, or father,

his mother and brothers and sisters take, in equal shares, the

whole—or, if the deceased have left a widow% a moiety—of

the residue, subject to the widow's rights under the Act
last mentioned ; the brothers and sisters taking (in equal

shares), if there be no mother ; and the mother taking solely,

if there be no brother or sister. The children (but not remoter

issue) of any brother or sister of the intestate, who may have
died in his lifetime leaving children, represent and take the

place of their parent, provided the mother, or any brother or

sister, of the intestate be living—but not otherwise {m).

If the intestate leave no children, or remoter issue, or father,

mother, brother, or sister, the residue is taken by the nearest

in degree of his kindred (n), whether ancestors or collateral

relations, in equal shares ; subject, if the intestate leave a
widow, to her right to a moiety of the residue, and to her

rights, also, under the Intestates' Estates Act, 1890 (p. 397).

Between ancestor and descendant, each generation represents

one degree of kindred. Thus, grandfathers and grandmothers
are in the second degree. They therefore exclude an micle or

aunt, who is in the third, or a cousin, who is in the fourth

degree ; for, between collateral relations, the degrees are

reckoned upwards and downwards through the common pro-

genitor (o).

In the succession to the residue of an intestate's personal

estate, males have no preference over females ; nor an elder

over a younger ; nor paternal over maternal relations ; nor

relations of the whole blood over those of the half blood ; but

all in the same degree take equally (p).

(I) Blackhorowik v. Bavix, 1 P. Wms. 41 : 2 Wms., Exors. pt. 3, bk. 4, ch. 1,

s. 4.

(?/(,) St. of Distribution, ItJTO (c. 10). s. 7 ; 1 Jac. II., c. 17, s. 7 ; Keylway v.

Keyhcay, 2 P. Wms. 844 ; Wms. Exois. xupra ; 2 Bl. Comm. 515, 51G.

(n) By 'nearest in degree of kindred,' or next of kin, is here meant the
nearest relations according to the mode above stated of reckoning the degrees
of relationship ; as distinguished from ' statutory next of kin,' by which is

meant such relations as are nearest in right of succession under the Statutes
of Distribution ; see Re Fergusson's Will, 1902, 1 Ch. 48:5, 71 L. J. Ch. 360 ; cf.

Re Gray'.s Settlement, 189(5, 2 Ch. 802, (55 L. J. Ch. 858, 75 L. T. 407.

(o) St. of Distribution. lt;7(i (c. 10), ss. (5, 7 ; Burton, § 1408 (n.) ; Wms.
Exors. suprei.

{p) Wms. Exors. .supra; Moor v. Barham, cited 1 P. Wms. 53; Jessopp v^

Watson, 1 M. & K. (JG5.



CHAPTER VIL

ACQUISITION THROUGH MARRIAGE.

By modern statutes, the rules of the common law and equity Law hereon

respecting the acquisition of rights of property tlirough marriage altered by

have been materially altered. The rights of persons married ™"|^^™

prior to these alterations are still regulated, however, to some
extent, by the earlier law. The subject is here considered with
reference to—(1st) the rights of the husband ; and (2ndly) the

rights of the wife.

Sect. I.

—

Rights of the Husband.

Under this head are considered— (i.) the husband's rights Arrangement

at common law, and by analogous rules of equity
;

(ii.) the °^ subject,

effect upon those rights of the rules of equity respecting trusts

for the separate use of a married woman, and her right to a

settlement
;

(iii.) their modification by modern statutes prior

to the Married Women's Property Act, 1882 ; and (iv.) their

exclusion by the Married Women's Property Act, 1882.

(i.) Husband's Rights at Common La^w, and by ana- Dififerent

logous Rules of Equity.—Real estate, chattels real, and other rights,

personalty, are respectively the subjects of distinct rights of the
husband.

In Real Estate.—As regards real estate, the husband is Estate during

entitled to an interest during the joint lives of himself and J*^'"* ^'^®^-

his wife in estates in fee simple, in tail, or for hfe, belonging
to her at the time of the marriage, or acquired by her during
its continuance. In legal language, the husband and wife are

said to be seised in right of the wife ; but the husband, during
their joint lives, has the sole right to the rents and profits,

and may alienate or charge the land, to the extent of his

interest (a).

(a) Co. Litt. 351 a ; 1 Bright, Husb. and Wife, 112 ; Rohcrtson v. Nm-ris, 11
Q. B. 916. That the marriage of a female joint tenant does not operate as a
severance of the joint tenancy, see Palmer v. Jlirh, 1S97, 1 Ch. 184, (16 L. J.

Ch. 69, 75 L. T. 484.



406 THE LAW OF PROPERTY IN LAND.

Estate by
the curtesy.

Curtesy in

copyholds.

Curtesy of

gavelkind.

Powers under
Settled Land
Acts.

This interest of the husband is enlarged into an estate for

the full term of his life {i.e., though the wife should die before

him), in land or other realty (6) of freehold tenure, of which
the wife is seised, or to which she is equitably entitled, for an
estate of inheritance in possession (c) (or subject only to an
estate for years), and in severalty, tenancy in common, or

coparcenary (but not in joint tenancy) {d)
;

provided he has

had by her a child, born alive, and who either does or might
inherit the estate. The birth of a child incapable of inheriting,

as where, the estate being in tail male, the only child is a

daughter, would not entitle the husband to curtesy (e). This

estate of the husband is called an ' estate by the curtesy of

England ' (/). It is said not to be complete till the wife's

death ; nevertheless, from the moment of the child's birth,

the husband may convey the land for the term of his own life
;

whereas, before that event, he can conve}' only for the joint

lives of himself and his wife {g).

The estate by the curtesy does not extend to land of copy-

hold tenure, unless by special custom of the manor. Where
it obtains, it is considered as a continuation of the wife's estate,

and is, therefore, complete without admittance (/?). Enfran-

chisement of copyhold land extinguishes any such special

custom, and the land becomes subject to the general law of

curtesy ; except as to persons married before the enfranchise-

ment, where it is effected under the Copyhold Act, 1894 (c. 46) (i).

By the custom of gavelkind, the birth of issue is not a

requisite for an estate by the curtesy ; moreover, the estate

extends to a moiety only of the wife's lands, and is lost if the

husband marries again {j).

A tenant by the curtesy, in possession, has the powers of

a tenant for life under the Settled Land Acts, 1882 to 1890 {k).

And where a married woman, who, had she not been married,

would have been, or have had the powers of, a tenant for life

under the Acts, is entitled otherwise than for her separate use,

she and the husband together have these powers (l).

(h) 1 Cruise, t. 5, cli. 2, s. 16 ; Co. Litt. 351 a, b.

(c) See Gihhins v. Eyden, L. R. 7 Eq. 371, 3S L. J. Ch. 377, 20 L. T. 516
;

Eager v. Furnivall, 17 Cli. D. 115, 50 L. J. Ch. 537, 44 L. T. 4(!4.

{d) Co. Litt. 186 a ; 2 Cruise, t. 18, ch. 1, s. 51.

(c) 2 Bl. Comm. 128.

(/) Co. Litt. 29 a-30 b ; 2 Bl. Comm. 12(i ; Buitoii, § 348.

(,7) Co. Litt. 30 a ; see Jones v. Davies, 5 H. & N. 7t)(), 77!t : Burton, § 350.

(h) Burton, § 1311 ; Scriv., Cop. 74.

(i) See s. 21 (1) (c) ; 2 Watk., Cop. 75.

(j) Co. Litt. 30 a ; 2 Bl. Comm. 128.

(k) S. L. Act, 1882 (c. 38), s. 58 ; see o.ntc, p. 63. As to the husband's
powers of leasing under the Settled Estates Act, 1877 (c. 18), see s. 46 of
that Act.

(/) S. L. Act, 1882, s. 61 (3).



ACQUISITION THROUGH MARRIAGE. 407

Except as provided by the above Acts, a husband can Mortgage by

ahenate his wife's real estate to the extent only of his interest husband and

in it ; and to that extent only is it liable for his debts. And
]!^afty.

if the wife joins with the husband in mortgaging her land as

a security for his debt, she is entitled to have the debt dis-

charged by him, or out of his estate, and the land reconveyed

to her—even though the right of redemption should have been

reserved to the husband and his heirs ; unless it is evident

that she intended to part absolutely with all interest in the

land (ni).

In Chattels Real.—As regards an estate for years, or other Absolute in-

chattel real of the wife, belonging to her at the time of the
^^^l^\

except

marriage, or accruing to her during the coverture, the husband 'mentary

is entitled, during the coverture, to receive the rents and alienation,

profits, and to dispose of the whole interest, by alienation inter

vivos, for any purpose ; and it is hable for his debts. And
if he survives the wife, the estate or interest belongs to him
absolutely, in his marital right. But if he dies before the wife

without having disposed of it in his lifetime, the wife is entitled

to it as survivor ; for he cannot, in that case, alienate it by
will. These rules apply whether the interest is in possession

or in expectancy (n) ; unless the expectant interest be such

that it could not, by any possibility, come into possession during

the coverture (o) ; in which case, he cannot dispose of it while

it remains outstanding.

Zn other Personalty.—Personalty, other than chattels real, Absolute in-

to which the wife is entitled at the time of the marriage, or
'^'^Ij®^*'

^^

which accrues to her during the coverture, belongs to the hus- possession,

band absolutely ; subject, however, to its reduction into posses-

sion by him, so far as it consists of an interest, or interests, of

which legal possession has not been obtained. The husband
is entitled to reduce it into possession in his marital right, or,

after the wife's death, as her administrator. But if he dies in

her lifetime, any such personalty which he has not reduced

into possession will survive to her ; and this is a right of which
he cannot deprive her by any disposition, not involving an
actual reduction into possession {])).

{m) See Huntiiujdon v. ITuntinqdon, 2 Bro. P. C. 1 ; Dawson v. Bank of
\mtehaven, 6 Ch. D. 218, 4G L. J. Ch. 884, 37 L. T. 64 ; Jie Duke of Marl-
borough, 1894, 2 Ch. 133, 63 L. J. Ch. 471, 70 L. T. 314 ; Re Cronmire, 1898, 2

Q. B. 383, 67 L. J. Q. B. 620, 78 L. T. 483.

(n) Bracehridrje \. Cook, Plowd. 418 ; Co. Litt. 351 a ; Re Bellamy, 25 Ch. D.

620, 53 L. J. Ch. 174, 49 L. T. 708.

(o) Dubcrley v. Day, 16 Beav. 33, 5 H. L. Cas. 388 ; 2 pt. 1, Davidson, Conv.
219.

{p) Co. Litt. 351 b ; 2 Bl. Coram. 434, 435. As to what is a reduction into

possession, see notes to Ri/all v. Roivles, 1 L. C. Eq. 96 ; Hornshy v. Lee, 2

Madd. 16 ; In re Butler's Trusts, 38 Ch. D. 286, 57 L. J. Ch. 643, 59 L. T. 386.
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Reversionary Heiice, where the wife's interest in personalty (other than
personalty. chattels real) is reversionary—that is, where it is subject to

a preceding limited interest in another person—the husband,

so long as it remains reversionary, cannot alienate it, so as

to defeat the wife's right by survivorship. And so, where
land is subject to a trust for sale and payment of the proceeds

to a married woman, though the husband is entitled to receive

the purchase-money after the sale, he cannot previously, by
any act of his, bar the wife's possible interest in the money (q).

Money subject Where money is subject to a trust for its investment in
to trust for land, for the benefit of a married woman absolutely, she may,

by electing to take the money as personalty, entitle her hus-

band to receive it in his marital right (r).

conversion.

Separate use.

How created.

(ii.) Equitable Rules ; Trusts for Separate Use, and
Equity to a Settlement.—By the rules of equity, where

a trust is created of real or personal estate, for the benefit of

a woman, with the addition of the words ' for her separate

use,' or a similar expression, the effect of the trust—in any
case where, since the Married Women's Property Act, 1882,

it can be operative—is to exclude her husband's marital rights

in the subject of the trust, and to give her the same rights in

it as if she were unmarried (,s). But—inasmuch as the pur-

pose of these rules is merely to secure to a married woman the

personal enjoyment, and exercise of rights, of property—if she

dies without having disposed of her equitable interest in her

lifetime or by will, her husband may be entitled, as from her

death, to an estate by the curtesy in it, so far as it consists

of realty {t), and will be entitled to it absolutely, so far as it

consists of personalty—according to the rules previously men-
tioned (pp. 40G, 407) {u).

In any case where, since the Married Women's Property

Act, 1882, a trust of this kind can be operative, it may be

created either before or after the woman's marriage, and either

as a provision on marriage, or otherwise ; and either by the

woman herself, with respect to her own estate, or by gift or

other dis230sition on the part of her husband, or of any other

person. And it may be created either by actual declaration

of trust, or simply by a gift to her for her separate use. In

iq) Franks v. BoUans, L. R. 3 Ch. App. 717, 37 L. J. Ch. 664, 18 L. T. 623.

()•) Oldham. V. Ilwihes, 2 Atk. 452 ; Standcrint/ v. Hall, 11 Ch. D. 6r>2, 48 L. J.

Ch. 382, 27 W. R. 749.

(s) See Ilulmc v. Tenant, 1 Bro. C. C. 1(1 ; S.C, and notes thereto, 1 L. C. Eq.
054 ; Lewin, 920, et seq. Her rights may be subject, however, to a lestraint

on alienation, as to which, see post, p. 453.

(t) Cooper V. Macdonald, 7 Ch. D. 288, 47 L. J. Ch. 373, 38 L. T. 191 ; Bates
V. Kcsterton, 1896, 1 Cb. 159, 65 L. J. Ch. 108, 73 L. T. ()56.

(w) Proudley v. Fielder, 2 M. & K. 57 ; Lewin, 944.



ACQUISITION THROUGH MARRIAGE. 409

the latter case, the husband is, constructively, a trustee for the

wife, to the extent of the estate that vests in him at common
law (v).

By other rules of equity, a husband's common law rights Equity to a

in his wife's estate are subject, under some circumstances, to settlement.

her equity to a settlement. Where a husband cannot recover,

otherwise than by action, an interest to which he is entitled

in his marital right, the Court, at the instance of the trustees

(if any) in whom the subject-matter of such interest is vested,

or of the wife, or—if the subject-matter be money lodged in

court—even without the request of any party, will grant the

husband relief upon the terms, only, of his making a suitable

provision, by settlement, for his wife and any issue of the

marriage, out of the interest claimed by him, or otherwise
;

unless the wife and children are already sufficiently provided

for under a pre-\dous settlement ; or unless the right to a settle-

ment is expressly waived by the "wife, or is lost through some
misconduct on her part. This equitable modification of the

husband's rights is based on the principle that ' he who seeks

equity must do equity.' It applies to real, as well as personal,

estate ; and it may be asserted, not only against the husband
himself, but also, in general, against persons claiming under

him—as a trustee under his bankruptcy, or a person to whom
he has assigned the interest, even though for valuable considera-

tion. The portion to be settled is fixed by the Court, in its What portion

discretion, according to the particular circumstances of each settled.

case ; and, under special circumstances—as where the husband
has abandoned the wife, or is not in a position to maintain

her, and the subject of the claim is not more than sufficient

for her maintenance—the whole may be settled (iv).

(iii.) Statutory Modifications, prior to the Married Protection

Women's Property Act, 1882, of Husband's Rights.— ^''der.

Under provisions of the Matrimonial Causes Act, 1857 (c. 85),

as subsequently amended, a wife deserted by her husband may
obtain a judicial order, whereby her earnings and property

acquired (whether as her own, or as executrix, administratrix,

or trustee) since the commencement of the desertion—includ-

ing estates in remainder or reversion—are protected against

her husband and his creditors, and other persons claiming

under him, and belong to her as if she were a feme sole (x).

(v) See Lewin, 922 et seq. ; notes to Hvlmc v. Tenant, 1 L. C. Eq. 654.

(?<-) See generally, as to the equity to a settlement, Lewin, 'J04-916 ; notes

to Elibunl- V. MontoJicv. and Murray v. Elilianl; 1 L. C. Eq. f)21 : Kcld v. Rdd,
33 Ch. D. 220, 55 L. J. Ch. 756, 55 L. T. 153 ; lio},crt!< v. Conpn; 1891. 2 Ch.

335, 60 L. J. Ch. 377, 64 L. T. 584.

(x) S. 21 ; Matrimonial Causes Acts, 1858 (c. lOS), ss. 6, 10, and 1864 (c. 44),

s.\; Re Coward and Adam's Purchase, L. K. 20 Eq. 179, 44 L. J. Ch. 384, 32

L. T. 682 ; Hill v. Cooper, 189.3, 2 Q. B. 85, 62 L. J. Q. B. 423, 69 L. T. 216.
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Property of Under the same Act, a \vife judicially separated is, from
wife judicially f\yQ

({c^^q of the Sentence, and during the continuance of the
separa e

. separation, deemed a fe)ne sole, as to property which may be

acquired by, or devolve upon, her (?/) ; and the same may be

disposed of by her accordingly, and, on her death intestate,

devolves as if Iter husband were then dead. And, in case of

resumption of cohabitation, the property she is then entitled

to is held to her separate use ; subject to any agreement in

writing, made between herself and her husband whilst sepa-

rate (s. 25) (z).

Settlements in Under the same Act, the Court decreeing a dissolution of
matrimonial

niarriage or judicial separation, for adultery of the wife, may
order a settlement of her propert}'', in possession or reversion,

for the benefit of the innocent party and the children of the

marriage, or either of them (s. 45). And, under the Matri-

monial Causes Act, 1859 (c. 01), after a final decree of nullity

or dissolution of marriage, the Court may inquire into the

existence of any ante-nuptial or post-nuptial settlement, and
may make any order as to the application of the property

settled, either for the benefit of the children, or their respective

parents (s. 5). The powers given by the enactment last men-
tioned have been extended, by the Matrimonial Causes Act,

1878 (c. 19, s. 3), to cases where there are no children of the

marriage.

By the Married Women's Property x'Vct, 1870 (c. 93), s. 1,

the earnings of any married woman, gained since the 9th August,

1870, in any employment, &c., carried on separately from her

husband, and any investments of such earnings, were to be

deemed property held and settled to her separate use (a). And
any personal property to which a woman, married after the

9th August 1870, should during marriage become entitled, as

next of kin of an intestate, or any sum of money, not exceed-

ing £200, coming to her under a deed or will, or the rents and
profits of any freehold or copyhold property descending upon
her, after the passing of the Act, as heiress or co-heiress of an

intestate, were (subject to the trusts of any settlement) to

belong to her for her separate uise (6). These provisions are

repealed, however, by the Married Women's Property Act,

1882 (c. 75), except as regards interests to which a woman.

Married
Women's
Property Act,

1870.

(?y) That this enactment does not apply to property to which the wife was
entitled in possession Jit the date of the decree, see Waite v. Morland, 38 Ch.
D. 185, 57 L. J. Ch. 155, 5!» L. 'J'. 185.

(.•) Niml V. Nicol, ?A Ch. D. 524, 55 L. J. Ch. 437, 54 L. '1'. 470.

{a) See Ashworth v. Outram, 5 Ch. D. 923, 4G L. J. Ch. (J87, 37 L. T. 85.

{/>) See Re Davim, 1897, '2 Ch. 204, 66 L. J. Ch. 512 ; Re Voss, 13 Ch. D. 504,

42 L. T. 78. That this provision extends only to the personal enjoyment of

rents and profits by a married woman, and not to the inheritance, see Jolinson

V. Johnson, 35 Ch. D. 34.5, 56 L. J. Ch. 326, 5(1 L. T. l(i;'>.
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married before the 1st January, 1883, may have become en-

titled before that date (s. 22).

(iv.) Exclusion of the Husband's Rights, by the Married Provisions of

"Women's Property Act, 1882 (c 75). — By this Act, a the Act as to

married woman is made capable of acquiring, holding, and
propg^-t^

disposing of, by will or otherwise, any real or personal property,

as her separate property, in the same manner as if she were
a feme sole, without the intervention of any trustee (s. 1).

And all real or personal property which belongs to a woman
married after the commencement of the Act (the 1st January,

1883), at the time of marriage, or which is acquired by, or

devolves upon, her after marriage, is made her separate pro-

perty, as above (s. 2) (c). And, as regards a woman married
before the commencement of the Act, all real or personal pro-

perty, her title to which—whether vested or contingent, and
whether in possession, reversion, or remainder—accrues [d)

after the commencement of the Act, is made her separate

property, as above (s. 5).

The effect of the Act is to exclude all marital rights to Their effect on

which a husband would have been entitled under the former "'aritai rights.

law, so far as regards the acquisition, holding, enjoyment, and
disposition, by his wife, of property which, by the Act, is made
her separate property. Since, however, the Act contains no
provision as to the devolution of property to which the wife

is entitled at her death, in the event of her death intestate in

her husband's lifetime, it has been held that, in such event,

the husband is entitled, as before the Act, to the wife's per-

sonal estate (e) ; and that he takes, in that event, an estate

by the curtesy in his wife's real estate, as from her death, where
he would have been tenant by the curtesy before the Act (/).

The Act provides, moreover, that nothing therein contained Provisions as

shall interfere with, or affect, any settlement, or agreement for *" settlements.

a settlement, made or to be made, whether before or after

marriage, respecting the property of any married woman (s. 19).

The effect of this provision is that, so far as the property com-
prised in such a settlement or agreement would have been
bound thereby, if the Act had not been passed, the provisions

(r) As to the application of this enactment to property in which the wife
has a life interest with a general power of appointment, and which, in default
of appointment, is limited to her executors, administrators and assicns, see
Re Omlow, 39 Ch. D. t522, 57 L. J. Ch. 940, 59 L. T. 308 ; Re Davenport, 1895,
1 Ch. 3G1, 64 L. J. Ch. 341, 72 L. T. 404.

{d) See Reid v. Rcid, 31 Ch. D. 402, 55 L. J. Ch. 294, 54 L. T. 100 ; Re
Parsons, 45 Ch. D. 51, 59 L. J. Ch. 6GG, 62 L. T. 929.

(e) Re Lamhert, 39 Ch. D. 626, 57 L. J. Ch. 927, 59 L. T. 429 ; Sunaan v.

Wharton, 1891, 1 Q. E. 491, 60 L. J. Q. B. 233, 64 L. T. 866.

(/) Hope V. Hope, 1892, 2 Ch. 336, 61 L. J. Ch. 441, 66 L. T. 522.
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above mentioned of the Act, whereby property is made separate

property of the wife, do not apply, and are to be treated as

non-existent (g).

Sect. II.

—

Rights of the Wife.

Dower, and Their Nature.—By the common law, a wife may be
rights on in- entitled, through marriage, to an interest—which is called
testacy o

dower—in certain estates of inheritance of the husband. The
husbanu. ... ., ,. -r imj

right of a woman married on or before the Ist January, 18.34,

to this interest, was a right accruing through marriage. But
where the marriage has taken place since that day (in which

case, her right to dower is subject to the provisions of the

Dower Act, 1833, c. 105), the right is, virtually, a right accruing

on the husband's death. A wife has no rights, through mar-

riage, in her husband's estate, whether real or personal, other

than her right to dower ; for her rights under the Intestates'

Estates Act, 1890 (p. 397), and her right, independently of

that Act, to a share of her husband's personalty (p. 403), are

rights that arise only in the event of his intestacy.

Its nature. Dower at Common Law.—Under the law prior to the

Dower Act, 1833, dower, or an ' estate in dower,' was an estate

for life to which (if it had not been duly barred) a woman was
entitled, on her husband's death, in one-third part in value

of the lands and tenements (h) of freehold tenure, of which he

was seised in fact, or in law, at the time of the marriage, or

subsequently during the coverture, for a legal estate of in-

heritance, in possession (or subject only to an estate for years),

and in severalty, or as tenant in common or coparcener (not

as joint tenant) ; and which her issue, if any, by the husband,

might possibly inherit (^). The actual birth of such issue was
not necessary, even where the husband's estate was an estate

tail ; but it was essential that there should have been a legal

possibility of inheritable issue. Hence, if land were limited

to a man and the heirs of his body by his first wife, and, after

the death of his first wife he married again, the second wife,

surviving him, would not have dower in the land ; for her

{(/) Re Stonor's Trusts, 24 Ch. D. 195, 52 L. J. Ch. 776, 48 L. T. 963 ; Jie

W/ntaker, 34 Ch. D. 227, 56 L. J. Ch. 251, 56 L. T. 34 ; Hancock v. Hancock,

38 Oh. D. 78, 57 L. J. Ch. 396, 58 L. T. 906 : Stevens v. Tm-or-Garrick, 1893,

2 Ch. 307, 62 L. J. Ch. 660, 69 L. T. 11 ; Bnckhmd v. Ihickhmd, 1900, 2 Ch.

534, 69 L. J. Ch. 648, 82 L. T. 759.

(h) Including various incorporeal hereditaments ; see 1 Cruise, t. 6, ch. 2,

s. 11.

[i) Co. Litt. 31 a ; 2 Bl. Comm. 129 ; 1 Cruise, t. 6, ch. 1 ; Burton, § 349
;

see Re Michell, 1892, 2 Ch. 87, 61 L. J. Ch. 326, 66 L. T. 366.



ACQUISITION THROUGH MARRIAGE. 413

issue by him could not inherit (/). By the custom of gavelkind, in gavelkind

the widow was entitled to a moiety of the land, but only during ^''•"'^•

widowhood (k).

Under the law prior to the above Act, the right to dower None in equit-

did not extend to the husband's equitable estates (l) ; nor ^^^^ estates.

to land which, though real estate at law, is personalty in equity,

e.g., land belonging to partners in trade (m).

The wife's right to dower, under the law prior to the above ^^ot defeated

Act, was not defeated by the husband's alienation, either inter
^f.

^^^^^^'^^^'^

vivos or by will ; for she might compel the alienee, after her debts. '

husband's death, to assign her dower. Hence, her concurrence
in her husband's aUenation was necessary, to extinguish her
right to dower. And her right was paramount to claims on
the land in respect of her husband's debts (n).

Jointure.—The right to dower might, however, be barred by Dower might

the wife's acceptance of a jointure, in lieu of dower. A jointure ^^ barred by.

was, originally, a provision made for the wife, in cases where
the husband's estate was a use, or equitable estate, and there-

fore not subject to dower (o). The conversion of uses into

legal estates, by the Statute of Uses, would have given to

those married women, to whom jointures had already been
granted, a right to dower in addition to their jointures, had
not the Statute of Uses j^rovided, that if, before marriage, land
had been, or should be, so Hmited by the husband as to give

the wife a legal estate for her Ufe, at the least, to be enjoyed
immediately after her husband's death, she should be barred
of all claim to dower (p). Such a provision was called a legal

jointure. Any other provision, however, made for the wife,

and accepted by her (if of full age) expressly in lieu of dower,
w^as in equity effectual, as an equitable jointure, to bar her dower

;

though, if it was made after marriage, she had a right to elect

between such provision and her dower (q).

Limitations to Bar Dower.—In order to prevent the incon- in convey

-

venient right of dower from attaching, under the law prior
''^°'^^®-

to the Dower Act, conveyances of legal estates of inheritance

were commonly made with such limitations that, while the

ij) Litt. s. 53 ; 2 Bl. Comm. llil.

(A-) Burton, § 349.

(I) Ihid. § 13G3.

[hi) Phillips V. Phillips, 1 M. & K. 649.

(n) Burton, § 351 ; Co. Litt. 31 a ; see Daivson v. Bank of Whitthaven. 4 Ch.
D. 639. 6 Ch. D. 218 ; 46 L. J. Ch. 884, 37 L. T. 64.

(o) This provision was usually made by a settlement of land on the husband
and wife as joint tenants, so that the wiiole might go to the survivor. The
term 'jointure' seems to have thus arisen : Bur'ton, § 357.

ip) St. of Uses, 1535 (c. 10), ss. 4-7.

[q) Burton, § 361 : Strcatfidd v. StnatMd, Cas. Temp. Talb. 176. S.C. and
notes, 1 L. C. Eq. 416.
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Uses to bar

dower.

alienee obtained all the rights of ownership, he had not, techni-

cally, an estate to which dower would attach. For this pur-

pose, a form of limitation known as a limitation to uses to

bar dower was usually adopted. This was a limitation to such

uses as the alienee should by deed or will appoint ; and, in

default of appointment, to his use for life, without impeach-

ment for waste ; with remainder, in case of the determination

of such estate in the alienee's lifetime, to the use of a trustee

and his heirs, in trust for the alienee during the rest of his

hfe ; with remainder, on the alienee's death, to the use of him
and his heirs. By the exercise of the power of appointment

thus given him, the alienee might dispose of the inheritance,

either in his lifetime or by will, free from his wife's dower.

Subject to any disposition in his lifetime, he had the full en-

joyment of the land during his life. And if he died without

having disposed of the land, the inheritance passed to his heirs,

according to the limitation for that purpose. But, by reason

of the limitation to the trustee, the alienee had not an estate

of inheritance in possession. He had only a life estate in

possession, with a fee simple in remainder expectant on his

o\vn death ; and neither of these was an estate to which dower
attached (r).

Its nature.

The Dower
Act, 1833.

Dower under Present Law.—By the Dower Act, 1833

(c. 105), the previous law respecting dower was materially

altered. Subject to these alterations, however, the rules of

the common law respecting dower, both in general and under

the custom of gavelkind, still apply to this estate.

Under the Act, a woman married since the 1st of January,

1834, is not entitled to dower out of any lands which her

husband has disposed of absolutely, in his lifetime or by
will (s. 4) (rr) ; and all partial estates and interests, charges,

debts (s), incumbrances, contracts, and engagements, to which

his land is subject, are effectual as against her right to dower (s. 5).

Under this provision, a widow's dower is chargeable with a

proportional part of the sum to which she is entitled under

the Intestates' Estates Act, 1890 (p. 397), where she has a

claim under that Act (i).—The Act also provides that a declara-

tion of the husband, made by deed or will, to the effect that

his wife shall not be entitled to dower, will exclude her right

(r) Fearne, C. R. 347.

(rr) See Laccy v. IIIU, L. R. 15) Eq. 346, 44 L. J. Ch. 215.

(s) In i^pyer v. Hyatt, 20 Beav. ()21, it was held that the right to dower still

has priority over ordinary creditors of the deceased husband. Eat in this

case the claim was to freebench in copyhold land, which is not within the
Act.

(0 Ite Charricrc, 18%, 1 Ch. '.J12, 65 L. J. L'h. 4(iU, 74 L. T. G50.
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thereto in any land to which such declaration extends (ss. 6, 7)

;

also, that her right to dower shall be subject to any terms
imposed by her husband's will (s. 8) ; and that, if he devises
to her, or for her benefit, any estate or interest in land out of

which she would otherwise be dowable, she shall not be entitled

to dower out of any of his land, unless the contrary be declared
by his will (s. 9) {u).

In some respects, however, the widow's rights are extended Dower

by the Act ; for it gives her a right, in equity, to dower out ^^xtended to

of land to which the husband was beneficially entitled for an estates &c
interest that would not entitle her to dower, at law—such
interest, whether wholly equitable, or partly legal and partly
equitable, being an estate of inheritance in possession, or equal
to an estate of inheritance in possession, other than an estate

in joint tenancy {v). The Act also gives her dower out of land
in wliich the husband had a right of entry or action merely,
without possession. It also provides that the husband may
bind himself, by agreement, not to bar his \vife's right to dower
out of his lands ; and that the Act shall not interfere with any
rule by which legacies bequeathed to widows, in satisfaction of

dower, are entitled to priority over other legacies (ss. 11, 12) {w).

A widow's right of dower, under the present law, may be Jointme

barred by her previous acceptance of a jointure in heu of "^'^^'' Present

dower, as before the Dower Act (p. 413) {x). In modern
^^^"

practice, where a provision is made for a wife upon marriage,
out of her husband's land, in heu of dower, it is usually a
jointure rent-charge for her life, as from the husband's death
(see p. 359).

A widow has a remedy by action, to enforce assignment Remedies for

of her dower, and for recovery of arrears of her dower, to the ''^covery of

extent of six years' arrears (?/).

dower.

A tenant in dower may grant leases under the Settled Leases by

Estates Act, 1877 (c. 18), s. 46. But she has not the powers t«»ant in

of a tenant for hfe under the Settled Land Acts, 1882 to 1890.
^°^^'''

Preebench.— The right to dower is not incident, by In copyholds.

general custom, to land of copyhold tenure. But, by a special

(u) See also s. 10 ; Roidand v. Cuthhertson, L. R. 8 Eq. 466, 20 L. T. 938, 17
W. R. 907 ; Lacey v. Nlfl, L. R. 19 Eq. 346, 44 L. -T r ., 215 ; lie Thomas, 34
Ch. D. 166, 56 L. J. Ch. 9, 55 L. T. 629.

{v) S. 2 ; see Re Michell, sup. note (i).

(w) That a legacy given to a wife in consideration of her relinquishment of
dower has such priority only where her dower is not barred, see Re Green-
wood, 1892, 2 Ch. 295, 61 L. J. Ch. 558, 67 L. T. 76.

(x) See 3 pt. 1, Davidson, Conv. 471.

(y) 1 CruLse, t. 6, ch. 3 ; Burridge v. Brady/, 1 P. Wms. 127 ; Roper v.
Roper, 3 Ch. D. 714, 35 L. T. 155, 24 W. R. 1013 ; Real Property Limitation
Act, 1833 (c. 27), s. 41.

"
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Effect of

enfranchise-

ment upon.

custom, existing in many manors, a right, analogous to dower,
obtains under the name of freebench. This right, which is

not affected by the Dower Act, 1833 (2), is, in general, a hfe

estate, but sometimes an estate during widowhood, in a certain

portion—usually one-half, or a third—of the land, or, occasion-

ally, in the whole. In general it does not attach till the
husband's death, and extends only to lands to which he was
entitled, at the time of his death, in possession, either as tenant
on the court roll or as surrenderee (a) ; being, therefore, de-

feated by his alienation, in his lifetime or by will (b) ; and it

does not extend to equitable interests. Like curtesy in copy-
holds, it is complete without admittance (a).

Enfranchisement of copyhold land extinguishes the right

of freebench, and the land becomes subject to the ordinary

law of dower ; except as to persons married before the en-

franchisement, where it is made under the Copyhold iVct,

1894 (c).

(-) Smith V. Adams, 5 D. M. & G. 712.

{a) 1 Cruise, t. 10, ch. 3, ss. 22-48 : Burton, § 1311 ; Scriv., Cop. (!'J ct seq. ;

Vauyhan v. Atkim, .5 Burr. 2764.

{h) Lacey v. HUl, L. R. 19 Eq. 34(i, 44 L. J. Ch. 215. As to priority of free-

bench to ordinary debts of the deceased husband, see Spycr v. Hyatt, 20
Beav. 621, sup. note {s).

(r;) 2 Watk. Cop. 69 ; Copyhold Act, 1894 (c. 46), s. 21 (1) (r).



CHAPTER VIII.

OPEKATION OF THE STATUTES OF LIMITATIONS,
AND PRESCRIPTION.

Sect. I,

—

Statutes of Limitations.

Early Law and Modern Statutes.—Prior to the year 1833, Old law of

the law as to the limitation of claims to land, through lapse
'"'^''^*'"^"-

of time, depended chiefly on statutes of Henry VIII . and
James I. (a) ; and was in a very confused and unsatisfactory

state. The period of limitation of a real action (one of the

remedies for the enforcement of such claims) was different

from that apphcable to rights of entry, and to actions of eject-

ment whereby such rights were enforced ; and a right of entry

might be maintained beyond the prescribed period, by a mere
claim, made on the land, without further proceedings. But,

by the Real Property Limitation Act, 1833 (c. 27), real actions,

and the effect of a mere claim in keeping alive a right of

entry, were abolished, and the law was otherwise altered and
simphfied (6). On this Act, together with the Real Property Modern

Limitation Act, 1874: (c. 57), the present law of Hmitation ^'^g*"^*'""

applicable to interests in land depends (except as to claims

by the Crown) ; and the two Acts are together referred to, in

this chapter, as the Statutes of Limitations.

Application of the Statutes — Their Operation. — The Interests

Statutes of Limitations apply to land of whatever tenure— o/^f "^
^^^

including therein manors, messuages, and aU other corporeal

hereditaments, lay interests in tithe rent-charge, and aU estates

and interests in any of these objects. They also apply to

advowsons ; to moneys secured by mortgage of, or charge,

lien, or judgment, upon, land ; and to rent (which term extends

to heriots, and to all services and suits that may be distrained

for), and other periodical sums, charged upon, or payable out

of, land (Act of 1833, c. 27, ss. 1, 30 ; Act of 1874, c. 57, s. 8).

But under provisions of the Land Transfer Acts, 1875 and 1897,

(«) 32 Hen. VIII., c. 2 ; 21 Jac. I., c. Ki.

{b) See Darby & Bosanquet, pt. 5, c. 1.

2 u
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noticed in a later chapter (p. 4S:i), the registration of title to

land, pursuant to those Acts, exempts the land, in some cases,

from the operation of the Statutes of Limitations.

Where a person entitled to any interest, within the Statutes

of Limitations, in land of which another (c) has the actual

possession, neglects to exercise his rights in respect of that

interest, and to enforce them, if necessary, as against the person

in possession, by action for recovery of possession of the land,

or by distress, or otherwise, according to the nature of the

right, within the time limited by the Acts for that purpose,

his interest is, at the expiration of that time, entirely extin-

guished—being, in effect, transferred to the person in posses-

sion of the land (d) ; though if that person took and held

possession, under an instrument which purported to settle the

land upon him for hfe with remainders to others, he is estopped

from disputing the validity of the instrument, and setting up
his title under the Acts, as against the remaindermen (e).

Periods of Limitation. — The periods prescribed by the

Statutes of Limitations for the enforcement of the various

rights to which they apply, may be considered with reference

to—(i.) estates in land
;

(ii.) advowsons
;

(iii.) money charged

upon land, judgments, and legacies
;

(iv.) rents and other

periodical sums charged upon, or payable out of, land.

(i.) Estates in Land.—An action cannot be brought by a

person claiming an estate in land, for recovery of the land (/),

miless within twelve years [g) next after the time when the

right to bring the action first accrued to him, or to some other

(c) The possession of one coparcener, joint tenant, or tenant in common,
is not, under the Statutes of Limitations, the possession of any other ; nor
is the possession of a relation of the heir deemed the heir's possession,

R. P. L. Act, LS38, c. 27, ss. 12, 13 ; Jie HoUs, 3G Ch. D. 553, 57 L. J. Ch,

IM, 58 L. T. 9. That the Statutes do not apply where the possessor is the

claimant's agent, see Lyell v. Kennedy, 14 App. Ca. 437, 59 L. J. Q. B. 208, 62

L. T. 77.

(rZ) R. P. L. Act, 1833, c. 27, s. 34 ; Scott v. Nixon, 3 Dru. & War. 388 ;

Bawkins v. Lord Penrhyn, 4 App. Cas. 51, 48 L. J. Ch. 304, 39 L. T. 583
;

KibUe V. Fairtliorne, 1895, 1 Ch. 219, 04 L. J. Ch. 184, 71 L. T. 755 ; Re Jolly,

1900, 2 Ch. 016, 09 L. J. Ch. 001, 83 L. T. 118.

(e) Board v. Board, L. R. 9 Q. B. 48, 43 L. J. Q. B. 4. 29 L. T. 459 ; Dalton

V. Fitzgerald, 1897, 2 Ch. 80, 00 L. J. Ch. 004, 70 L. T. 70U.

(/) An action to compel admittance to copyholds, where the lord has seized

(juousque, is an action for recoverv of land within the Statutes ; Walters v.

Webh, L. R. 9 Eq. 83, 5 Ch. 531, 39 L. J. Ch. 077 ; Eccles. Commissioners v.

Parr, 1894, 2 Q. B. 420, 03 L. J. Q. B. 784, 71 L. T. 05. And the lord's right

of seizure is, it seems, an interest in land within the Statutes ; Re Lidiard

and Jackson^s and Broadley's Contract, 42 Ch. D. 254, 58 L. J. Ch. 785, 01 L. T.

322.

(ij) The general period of limitation for the recovery of land, under the

former Act, was twenty years ; for which the period of twelve years has been
substituted by the later Act.
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person through whom he claims ; or, if the estate claimed by
him was originally an estate in reversion or remainder, or other

future estate, and the person last entitled to any particular

estate, on which such future estate was expectant, was not

in possession of the land at the time when his interest deter-

mined, then within twelve years next after the time when the

right to recover the land first accrued to the person whose
interest has so determined, or within six. years next after the

time when the estate of the claimant has become vested in

possession—whichever of those two periods shall be the longer

(R. P. L. Act, 1833, c. 27, s. 2 ; E. P. L. Act, 1874, c. 57,

ss. 1, 2) (h).

The preceding enactment is subject to a proviso, that if, at Extension in

the time when the right of action accrued, the claimant, or '^f!f.^^
°^ ^^^'

• ... nhilitv
the person through whom he claims, was under disability of

infancy, coverture (i), idiotcy, lunacy, or unsoundness of mind,

then, notwithstanding the expiration of the period of twelve

or six years, as the case may be, the action may be brought

within six years next after the party has ceased to be under
disabihty, or has died, whichever first happens—provided the

action be brought within thirty years after the time at which
the right to bring it first accrued (R. P. L. Act, 1874, c. 57,

ss. 3, 5) (j). But if a person who is under disability when his

right of action accrues, dies without having ceased to be under
disability, no further extension of time is allowed by reason

of the disability of any other person (R. P. L. Act, 1833, c. 27,

s. 18).

A special provision, however, applies to the case of an action Action by

by a mortgagee, to recover possession of the land ; namely, "mortgagee for

• • • DOSSGSSlOn
that the action may be brought mthin twelve years after the

last payment of any part of the principal money or interest

secured by the mortgage, although more than twelve years

may have elapsed since the right to recover the land first

accrued (R. P. L. Act, 1837, c. 28) {k).

An action for foreclosure of a mortgage is an action for Foreclosure,

recovery of land, within the Statutes ; and the right of action *°-

first accrues on default in payment of the mortgage money (l)

;

(h) As to the operation of the last provision, see Pcdder v. Hunt, IS Q. B. D.

5G5, 56 L. J. Q. B. 212, 56 L. T. 687 ; Re Earl of Devon's Settled Estata^, 1896, 2

Gh. 562, 65 L. J. Ch. 810, 75 L. T. 178.

(t) See^os^, p. 455.

[j] The periods of six and thirty years are substituted, bj- this Act, for ten
and forty years respectively, allowed by the earlier Act. The later Act also

deprives a claimant of a similar extension of time, previously allowed, on the
ground of his absence beyond seas, s. 4.

[k) See Ludhrooh v. Ludbrook, 1901, 2 K. B. 96, 70 L. J. K. B. 552, 84 L. T. 485

[I) Harlock v. Ashherry, 19 Ch. D. 539, 51 L. J. Ch. 394, 46 L. T. 356 ; ante,

p p. 185, 205.
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Provisions as

lu estates tail.

Provision as

to base fees.

or, if the mortgaged estate is then an estate in expectancy,

on its becoming an estate in possession {U). After foreclosure,

a right to recover the land accrues to the mortgagee, as owner
under the judgment of foreclosure ; and the period prescribed

by the Statutes runs from the date of his right to the possession

of the land, as such owner (m).

Where the right of a tenant in tail to recover possession

of land is extinguished by lapse of time, the rights of all per-

sons entitled to estates which he might have barred—that is,

estates expectant on, or in defeasance of, the estate tail—are

also extinguished. And if a tenant in tail, entitled to recover

possession of land, dies before the expiration of the time within

which his action for that purpose must be brought, no person

entitled to an estate which he might have barred can recover

the land, but within the period during which the tenant in

tail might have done so, had he continued to live (R. P. L.

Act, 1833, c. 27, ss. 21, 22) (n).

Where a tenant in tail has made an assurance, which does

not bar estates taking effect after, or in defeasance of, the

estate tail, possession by any person under such assurance,

for twelve years from the time at which the tenant in tail

might have completely barred the entail without the consent

of any other person, makes the assurance effectual as against

an estate to take effect after, or in defeasance of, the estate

tail (R. P. L. Act, 1874, c. 57, s. 6). This provision appHes

to an assurance whereby a base fee is created under the Fines

and Recoveries Act, 1833 (p. 105) ; and by its operation, every

estate in remainder after, or in defeasance of, the estate tail

is extinguished, when the required possession has continued

for twelve years from the death of the protector of the settle-

ment ; and the base fee thus becomes a fee simple absolute.

But this provision does not apply where an assurance by a

tenant in tail creates a base fee defeasible by the issue in tail,

by reason of the assurance not having been enrolled under the

Fines and Recoveries Act (pp. 47, 50). In that case, the time

runs under the Statutes of Limitations, as against the issue

in tail, only from the death of the tenant in tail who made the

assurance (o).

When the As to the time at which the right to bring an action for

right of action recovery of the land first accrues (which, it will be observed,
accrues

—

[11) HughUl V. Wilkinson, 38 Ch. D. 480, 57 L. J. Ch. 1019, 58 L. T. 880.

(m) Ihujh V. Heath, 7 App. Cas. 235, 51 L. J. Q. Y,. ;;(J7, 4(5 L. T. 3121.

(n) See GoodaJl v. Skerratt, 3 Drew. 216 ; Earl of Abergavenny v. Brace, L. R.

7 Exch. 145, 41 L. J. Ex. 121, 2G L. T. 514.

(o) Penny v. Allen, 7 D. M. & G. 408, 42(5 ; Mem/an v. Morgan, L. R. 10 Eq.

i)9, 39 L. J. Ch. 493, 22 L. T. 595 ; Mi/Is v. Cajjel, L R. 20 Eq. 692, 44 L. J. Ch.

G74, 33 L. T. 158 ; Sug. R. P. Stat. 87.
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is the commencement of the period of hmitation), the follow-

ing rules apply :

—

(a) In general, the right accrues at the time when the General rule.

claimant was dispossessed, if he was previously in possession
;

and, otherwise, at the time when he became entitled to an
estate in possession in the land (E. P. L. Act, 1833, c. 27,

ss. 3, 4, 6) (p).

(/S) Where a person is in possession of land as tenant at where
will, the right of the person entitled subject to such tenancy, possessor is

to recover the land, is deemed to have first accrued either at
*^"'^"* '"^^ ^'^^ •

the determination of such tenancy, or at the expiration of one

year next after its commencement (R. P. L. Act, 1833, c. 27,

s. 7) {q). A mortgagor or cestui que trust is not deemed to be
a tenant at will, within the meaning of this provision, to the

mortgagee or trustee (s. 7). But after payment of the mort-

gage money, and before reconveyance, the mortgagor holds

as the mortgagee's tenant at will, and may, as such, acquire

the legal estate under the Statutes of Limitations (r).

(7) Where a person is in possession of land as tenant from where he is

year to year, or other period, without lease in writing, the right y^^^y tenant.

of the person entitled subject thereto, to recover the land, is
"^ '

'

deemed to have first accrued at the determination of the first

of such years or other period, or at the last time when any
rent pavable in respect of such tenancy has been received

(R. P. L. Act, 1833, c. 27, s. 8).

(S) Where a person is in possession of land under a lease where he holds

in writing, at a yearly rent of twenty shilhngs or upwards, ^>'.^^'^^^^"

and such rent has been received by a person wrongfully claim-
"^^^ '"^

'

ing to be entitled to the reversion expectant on the lease, the

right of the person entitled, subject to the lease, to recover

the land, is deemed to have first accrued at the time at which
the rent was first received bv the person wrongfully claiming

as aforesaid (R. P. L. Act, 1833, c. 27, s. 9) (s).

(e) Where an acknowledgment of the title of the person where

entitled has been given to him or his agent, in writing signed acknowledg-

by the person in possession, the possession of the latter is
"^^"^ ^'^^"

'

deemed to have been the possession of the person to whom,
or to whose agent, the acknowledgment was given ; and that

person's right to recover the land is deemed to have accrued

ip) That a lessor's right does not accrue until the expiration of the term,
although a third person has previously acquired a title under the Statutes of
Limitations as against the lessee, see Walter v. Yalden, 1902, 2 K. B. 304, 71
L. J. K. E. G93, 87 L. T. 97.

(9) See Bay v. Bay, L. R. 3 P. C. 751, 40 L. J. P. C. 35 ; Warren v. Murray.
1894, 2 Q. B. 648. 64 L. J. Q. B. 42, 71 L. T. 458 ; Lynes v. Snaith, 1899, 1 Q. B.
486, 68 L. J. Q. B. 275, 80 L. T. 122.

(r) Sands to Thompson, 22 Ch. D. 614, 52 L. J. Ch. 406, 4S L. T. 210.

(.s) See Williams v. Pott, L. R. 12 Eq. 149, 40 L. J. Cb. 775.
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at the time when such acknowledgment (or the last of such

acknowledgments) was given (R. P. L. Act, 1833, c. 27, s. 14).

The acknowledgment must be given before the prescribed period

has expired, inasmuch as the claimant's title is then extin-

guished, and a subsequent acknowledgment could not revive

it (t). An acknowledgment by the agent of the person in

possession is not sufficient (ii).

wliere con- (?) In case of conccaled fraud, the right to recover land of
ceuied fraud

; which the claimant, or any person through whom he claims,

has been deprived by such fraud, is deemed to have first

accrued at the time at which such fraud has been, or with
reasonable diligence might have been, discovered ; except as

against a bond fide purchaser for value, who had not notice

of the fraud (R. P. L. Act, 1833, c. 27, s. 26) (v).

where land is [t]) Where land or rent vested in a trustee, upon an express
trust estate, trust, has been conveyed by him to a purchaser for valuable

consideration, the right of the cestui que trust to recover the

land or rent is deemed to have first accrued, as against such
purchaser, at the time of the conveyance (see R. P. L. Act, 1833,

c. 27, s. 25). This provision applies where the conveyance to

the purchaser is made in breach of trust ; and it is applicable

only where the purchaser has notice of the trust, or has not

acquired the legal estate ; for it does not affect the rule that

the right of the cestui que trust is lost, as against a purchaser

for value without notice, who has the legal estate (iv).

Equitable The Statutes of Limitations apply to remedies in equity,
olaiins.

g^g ^gjj g^g ^^ jg^^^ £qj^. recovery of land or rent (x). Prior to

the year 1890, however, this rule did not apply to the claim

of a cestui que trust against his trustee, or a volunteer entitled

through him, under a trust actually declared ; except in the

case (presently mentioned) of money charged on land. But
in the case of a trust arising by operation of law, merely, the

remedies of the beneficiary against the trustee, and persons

claiming through him, have been subject to the provisions of

the Statutes from the time of their enactment (y).
Trustee Act, Under the Trustee Act, 1888 (c. 59), s. 8, however, in any

action or other proceeding against a trustee, or any person

(t) See Sanders v. Sanders, li) Ch. D. 373, 51 L. J. C'li. LTH, Ij L. T. (537 ;

Darby & Bosanquet, 380, 3cSl.

(u) Ley V. Peter, 27 L. J. Ex. 239.

(v) As to what is deemed to constitute a concealed fraud within this

section, see Petre v. Petre, 1 Drew, 371, 3S)7 ; Vane v. Vane, L. 11. 8 Ch. 383, 12
L. J. C:h. 29!), 28 L. T. 320 ; Willis v. Earl Howe, 1893, 2 Ch. 545, 62 L. J. Ch.
(iyo, (J9 L. ^J\ 358 ; lie McCallum, 1901, 1 Ch. 143, 70 L. J. Ch. 206, 83 L. T.
717.

(if) Darby & Bosanquet, 420, 442 ; see ante, p. 151.

(x) See K. ]'. L. Act, 1833, c. 27, s. 24.

{y) See Darby & Bosanquet, 247.
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claiming through him, commenced after the 1st January, 1890

—except where the claim is founded upon any fraud, or

fraudulent breach of trust, to which the trustee was party or

privy ; or is to recover trust property, or the proceeds thereof,

still retained by the trustee, or previously received by him and
converted to his own use—the defendant has the same benefit

of any statute of limitations as if he had not been a trustee,

or person claiming through a trustee. And if the action or

proceeding is for recovery of money or other property, and
is one to which no existing statute of limitations applies, the

trustee, or person claiming through him, is entitled to the benefit

of, and is at liberty to plead, the lapse of time as a bar to the

action or proceeding, as if the claim had been against him in

an action for money had and received. Under the Act, time

is to run against a married woman entitled in possession for

her separate use, whether with or "without restraint on anticipa-

tion ; but is not to begin to run against a beneficiary, unless

and until his interest is an interest in possession (z).

As has been already mentioned (p. 18G), a mortgagor's Provision as

equity of redemption, or estate in the mortgaged land, may be to equities of

extinguished (or, in effect, transferred to the mortgagee) by ^^ ^""^ '*^"'

the operation of the Statutes of Limitations, where the mort-

gagee is in possession of the land ; for an action for redemption

cannot be brought but within twelve years from the time when
the mortgagee obtained possession ; or if, in the meantime,
a written acknowledgment of the right to redeem, signed by
the mortgagee, has been given to the mortgagor or his agent,

within twelve years from the time when such acknowledgment
was given. Such an acknowledgment given to one of several

mortgagors or his agent will be sufficient ; but if there are

several mortgagees, it will be effectual only against the mort-

gagees who sign it (R. P. L. Act, 1874, c. 57, s. 7).—No further

time is allowed the mortgagor on the ground of disability

;

for the savings in cases of disability do not apply as between
mortgagor and mortgagee (a).

Statutes of Limitations do not ai!ect the rights of the Crown, Enactments

unless the Crown be expressly included therein ; a rule ex- as to claims of

pressed by the maxim nullum tem-pus occurrit regi (6). The^^*^^"*^" ^° '

above enactments do not extend to the Crown ; but, by other

statutes, the right of the Crown to recover manors, lands, tene-

ments, rents, tithes, or hereditaments (except liberties or

(z) See lie Boicdcn, 45 Ch. D. 444, 59 L. J. Cli. 815 ; Re Page, 1893, 1 Ch.

304, 62 L. J. Ch. 592, 41 W. E. 357 ; Re Timmis, 1902, 1 Ch. 176, 71 L. J. Ch.

118, 85 L. T. 672.

{a) Kinsman v. Rouse, 17 Ch. D. 104, 50 L. J. Ch. 486, 44 L. T. 597 ; Forstcr

V. Patterson, 17 Ch. D. 132, 50 L. J. Ch. 603, 44 L. T. 465. A mortgage by
trust for sale is within this section : Re Alison, 11 Ch. D. 284, 27 W. R. 389.

{h) 3 Cruise, t. 31, ch. 2, s. 57 ; 5 Cruise, t. 35, ch. 13, s. 2.



424 THE LAAV OF PROPERTY IX LAND.

Action to

enforce right

to.

Recovery of.

Remedy
against

mortgagor
personally.

franchises), or the profits thereof, has been hmited to sixty

years from the time when the same have been first held, or

the rents taken, adversely to the Crown (c). ^^
(ii.) Advowsons.—An action to enforce a right of presenta-

tion to an ecclesiastical benefice is limited to the period of

three successive incumbencies, all under presentations adverse

to the claimant's rights ; or to the period of one hundred years,

if the incilmbencies together exceed that period ; or to sixty

years, if the incumbencies together do not amount to sixty

years (R. P. L. Act, 1833, c. 27, ss. 30, 33).

(iii.) Moneys Charged upon Land, Judgments, and Legacies.—
Money secured by any mortgage, judgment (d), or lien, or other-

wise payable out of any land or rent, or any legacy {dd), cannot

be recovered but within twelve years next after the right to

receive the same has accrued ; or if, in the meantime, part

of the principal money, or interest thereon, has been paid, or

an acknowledgment of the right thereto has been given in

Avriting, signed by the person by whom the same is payable,

or his agent, to the person entitled thereto, or his agent, then

within twelve years next after such payment or acknowledg-

ment (R. P. L. Act, 1874, c. 57, s. 8) (e). And, since the 1st

January, 1879, no money or legacy, charged upon, or payable

out of, any land or rent, and secured by an express trust, is

recoverable, except within the time \vithin which the same
would be recoverable, if there were not any such trust (R. P. L.

Act, 1874, c. 57, s. 10) (/).

The above period of limitation extends to the remedy against

a mortgagor personally, on his covenant for payment of the

mortgage money (g), as well as to any remedies against the

land, which may be available for recovery of the money {h).

(c) The Crown Suits Acts, 17C9 (c. 1(3), and 1861 (c. 62).

(d) That 'judgment' in this enactment is not restricted to judgments
whicli operate as chai'gcs on land, see Jay v. Johnstone, 189:^, 1 Q. 15. 189, (JT

L. T. 655.

(dd) The period of limitation for recovery of personal estate of intestates

is twenty years ; Law of I'roperty Amendment Act, 1860 (c. 38), s. 13.

(c) See Ncwhould v. Smith, 14 App. Cas. 423, 61 L. T. 814 ; Dihh v. Walker,

1893, 2 Ch. 429, 62 L. J. Ch. 536, 68 L. T. 610 ; Bradshaw v. Widdrinr/ton, 1902,

2 Ch. 4.30, 71 L. J. Ch. 627, 86 L. 'J\ 726.

(/) Ifnr,hes v. C'oleK, 27 Ch. D. 231, 53 L. J. Ch. 1047, 51 L. T. 226; Jle

Bhichford, 27 Ch. D. 676, 54 L. J. Ch. 215, 33 W. R. 11.

(</) Svtton V. Sutton, 22 Ch. D. 511. 52 L. J. Ch. 333, 48 L. T. 95 : Fearndde v.

Flint, 22 Ch. D. 579, 52 L. J. Ch. 479, 48 L. T. 154 ; Re Frishy, 43 Ch. D. 106,

59 L. J. Ch. 94, 61 L. T. 632 : Re lui'ilond, 189.5, 2 Ch. 820, 65 L. J. Ch. 21, 73

L. T. 237 ;
Kirklnnd v. Peatjie/d, 1903, 1 K. 15. 756, 72 L. J. K. 15. 355, 88 L. T.

472.

(/() As to the remedy by foreclosure, which is a remedy to recover the land,

and therefore not within the above provisions, see supra, p. 419.
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But the general period of limitation of an action for recovery

of a simple contract debt is not enlarged, by the above enact-

ment, to twelve years, by reason of the debt being also charged

upon land (i).

(iv.) Rents and other Periodical Sums, &c.. Charged upon, or Recovery of.

Payable out of. Land.—The provisions that have been men-

tioned of the Statutes of Limitations, as to the recovery of

possession of land, apply also to rents, and to other periodical

sums. &c., to which, as already mentioned, the term ' rent

'

extends in the statutes (p. 417). These provisions limit the

period within which proceedings may be taken by action or

distress, for the enforcement of the right to make the land

available for satisfaction of the rent claimed ; but, apparently,

they do not afTect the right of action against the person by
whom the rent is payable, where he is personally hable for its

payment. They apply to rent-charges (j), and to lay interests

in tithe rent-charge (k), and to quit-rents (1) ; and to interest

on money paid for redemption of land tax, and charged on the

land (m). But they do not apply to rent-service, reserved on

a lease ; for the possession of a tenant under a lease is not

adverse to his landlord's possession (n).

Other provisions of the Statutes limit the extent to which Provisions as

arrears of rent, &c., are recoverable, where the right is not ^"^ '^®'^°^"'y
"^

extinguished under the preceding provisions. No arrears of '^^^

'

rent, or of interest on money charged upon, or payable out

of, any land or rent, or on any legacy, or any damages in respect

of such arrears, can be recovered by distress or action, but

within six years next after the same became due, or next after

an acknowledgment in writing of the same, signed by the person

liable, or his agent ; save that arrears of interest, that have

become due during the time that a prior mortgagee, or other

incumbrancer, has been in possession, may be recovered,

although exceeding six years (R. P. L. Act, 1833, c. 27, s. 42),

This enactment applies to the remedy by distress for the re-

covery of arrears of rent-service under a lease, and to the

remedies against the land for arrears of rent-charge, and to

(?) Barnes v. Ghnton, 1S09, 1 Q. B. 885, 68 L. J. Q. B. 502, 80 L. T, 606.

ij) Dean of Ely v. Bliss, 2 D. M. & G. 450, 472 ; Doe d. Awjell v, Aiwjell, 9

Q. B. 328, 355 ; Sug. V, and P, 476.

(k) See the definition of land in the Acts, ante, p. 417 ; Cotnmissioners of
Irish Church Temporalities v. Grant, 10 App. Cas. 14, 52 L. T. 228,

(0 Hou-itt V. Earl of Ilarriwjton, 1893, 2 Ch. 497, G2 L. J. Ch. 571, 68 L. T,

703.

[m) Skene v. Cook, 1902, 1 K, B. 682, 71 L. J. K. B. 446, 86 L. T. 319,

(n) Grant v. Ellis, 9 M. & W. 113 ; Saunders v. Lord Aanesley, 2 Sch. & Lef.

33, 95 ; Sug, V, & P. 477.
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arrears of interest under a mortgage, on a foreclosure (o) ; but

it has been held not to bar a mortgagee's right to arrears of

interest exceeding six years, in proceedings for redemption of

the mortgage, or sale of the estate under the mortgagee's power

of sale (p). And it does not apply to an action for recovery

of arrears of rent-service as a personal liability of the lessee

—

this being limited by a different enactment {q)—nor to a similar

action for recovery of arrears of interest under a mortgage,

or of a rent-charge ; such actions being, it seems, subject to

the same limitation as an action against a mortgagor personally

for the mortgage debt (r).

Limitation by The remedy by distress is, by the Agricultural Holdings

^Sj-^':"U^"'-ai (England) Act, 1883 (c. 61), s. 44, further hmited to one year's

1883 'and
^ ' arrears of the rent, in the case of an agricultural tenancy. And,

Tithe Act, under the Tithe Act, 1891 (c. 8), s. 10 (2), proceedings for the
i.^9L recovery of a sum on account of tithe rent-charge, must be

commenced before the expiration of two years from the date

at which the sum became payable.

Sect. II.-

—

Prescription.

To what Definition.—Prescription is the acquisition of an incor-
rij^hts poreal hereditament by the title of long continued user and
appicaje.

enjoyment, merely (s). It apphes only to easements, rights

of common, and other profits d prendre in another's land, and

to certain franchises (t).

Not abolished Common Law as to Prescription,—The Prescription Act,
by Prescnp-

|g32 ^\^q provisions of which will be presentlv stated, has not
Lion Act, iooo. IT IT 111 11 ^..-

1

abolished, or wholly superseded, prescription at common law,

or the legal presumption of a lost grant, in aid of a claim at

common law by long continued user. Such rights as are within

the Prescription Act, 1832, may be claimed either under that

Act, or by the common law modes last referred to (w). And

(o) Hunter v. Nockolds, 1 M;ic. & Gor. 640 ; 2 Robbins, Mortg. 990, 1168.

(p) Re Marshfield, ,34 Ch. D. 721, 56 L. J. Ch. 599, 56 L. '\\ (;94 ; Dimjlc v.

Coppen, 1899, 1 Ch. 726, 68 L. J. Ch, 337, 79 L. T. 693 ; lie Lloyd, 1903, 1 Ch,

385, 72 L. J, Ch. 78, 87 L. T. 541.

[q) The Civil Procedure Act, 1833 (c. 42), s. 3, under which twenty years'

arrears of rent are recoverable on a covenant by deed for its payment, and
six years' arrears if there be no such covenant ; see Darhj v. Tennant 53 L. T.

257.

(r) As to which, see gvpra. See 2 Ilobbins, Mortg. 990.

{«) Co. Litt, 113 b, ; 2 El, Comm, 263.

(i) As to title to franchises by prescription, see Co. Litt. 114 a. ; 3 Cruise,

t. 27, ss, 94, 95,

• (m) Aymley v. Glover, L. R, 10 Ch, 283., 44 L. J. Ch. 523, 32 L. T. 345 ; Ddtvn
V. Anyus, 6 App. Cas. at pp. 800, 814,
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since the Act does not extend to iwofits a prendre in gross {v),

the common law modes of acquisition, only, are applicable to

rights of that class.

At common law, acquisition by prescription occurs only Prescription

through enjoyment, actual or presumed, by an owner of land '-^^ common

and preceding owners thereof, as incident to the land, or by ^^^^*

a person and his ancestors, for a period extending as far back
as that of legal memory—that is, in the beginning of the reign

of Richard I. (a.d. 1189). Positive evidence of the commence-
ment of the right since that date defeats a claim by prescription,

at common law ; but, in the absence of such evidence, if un-

interrupted enjoyment for a period of twenty years can be
shown, such enjoyment will be presumed to have existed from
time immemorial, so as to sustain the prescription, in the

absence of evidence of matters inconsistent Avith such pre-

sumption {w).

A claim to an interest as appurtenant to land, by prescrip- Must bu in

tion at common law, must be made by a person who has the ^ight of fee

seisin of the land in fee simple ; or if it is made by a tenant for ^""^ ^

'

life or years, or copyholder, he must claim in right of the owner
of the fee simple, and derive his title from that owner {w). And andasbiadini,'

the right must be claimed as binding the fee simple of the land ^'^^ simple.

over which it is claimed {x).—A lessee cannot claim an interest Lessee cannot

by prescription at common law, for the benefit of the land prescribe as

demised to him, over other land of the lessor, since his posses-
'^=*'"^* ^•'^'*"'"-

sion of the demised land is, for this purpose, the lessor's

possession ; and the lessor could not have, as of right, such
an interest in his own land [y). And a lessee cannot so claim

an interest in the land demised to him, for the benefit of other

land of his own, as against the lessor ; since, during the term
of the lease, he could not have enjoyment of the interest

claimed, as of right, as against the lessor {z).

A claim by prescription at common law may be defeated How defeated,

by proof that the use and enjoyment has been secret, i.e., un-
known to the person over whose land it is claimed ; or that

it has been exercised by his permission, only ; or that the
enjoyment has not been peaceable, or continuous, during the

required period (a) ; or that the use and enjoyment could not
be resisted by reasonable means (6) ; or that, for some reason,

[v) ShvMleworth v. Le Fleviinxj, 19 C. B. N. S. GST.

(rv) Goddard, 191 ; Gale, 167 ; Jenkins v. Harxey, 1 Cr. M. and R. 877, 891.

(?o) 2 Bl. Comm. 265 ; 3 Cruise, t. 31, c. 1, ss. 8, 9. This is called prescrip-
tion in a que estate.

(x) Bright V. Walker, 1 C. M. and R. 211.

iy) Gayford v. Moffatt, L. R. 4. Ch. 133 ; Large v. Pitt. Peake, Add. Ca. 152.

[z) Outram v. Maude, 17 Ch. D. 391, 50 L. J. Ch. 783, 29 W. R. 81s.

{a) Co. Litt. 113 a.

(b) Arkwrirjht v. GtU, 5 M. and W. 203 ; cf. Bolton v. Angus, siqrra, note (u).
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the interest claimed could not have been the subject of a valid

grant (c). Unity of possession, during the whole or part of the

required period, of the land for the benefit of which, and the

land over which, the interest is claimed, of course defeats the

claim ; but the claim may be sustained, at common law, by

proof of enjoyment for the required period, before the unity

of possession took place (d).

Lost Grant.—Where it can be proved that the enjoyment

of a right, which might have been claimed by prescription at

common law, has commenced within the period of legal memory,

and therefore cannot be claimed as prescriptive, but twenty

years' continuous enjoyment of the right can be proved, a

claim to the right may be sustained without further evidence,

on the ground that, in such case, the law presumes that the

right was expressly granted, and that the instrument of grant

has been lost (e). This presumption is made, however, only

in support of a claim which would have been valid at common
law, on such proof of enjoyment as is required for that purpose

;

and it is liable to be defeated in any of the several ways men-

tioned in the preceding paragraph (/).

Prescription

by thirty or

sixty years'

enjoyment.

The Prescription Act, 1832 (c 71).— This Act was passed
' for shortening the time of prescription in certain cases '

—

namely, with respect to (i.) ' rights of common, or other profits

or benefits from or upon land (except tithes, rent, and ser\ices) '
;

(ii.)
' ways, or other easements, watercourses, or the use of

any water '
;

(iii.)
' the access and use of Hght to and for any

house, workshop, or other building.' In these cases, the Act

excludes any presumption in support of a claim, upon proof

of enjoyment for any less period than the period mentioned

in the Act as applicable to such claim (s. 6). The last pro-

vision apphes, however, only to claims under the Act, and

does not affect claims at common law, by prescription, or under

the presumption of a lost grant {g).

(i.) Riglits of Common, &c.—As to rights of common, &c.

(as above mentioned), the Act provides, that where such an

interest has been enjoyed by a person claiming right thereto,

without interruption, for a period of thirty years next before

(c) Sturges v. Bridfjman, 11 Ch. D. 852, 48 L. J. Ch. 785, 41 L. T. 219 ; Webb

V. Bird, 13 C. B. N. S. 621.

(rf) Ayndey v. Glover, supra, note («).

[c) Aynsley v. Glover, supra, note (u) ; Phillips v. Halllflay, 1891, A. C. 228,

64 L. T. 745 ; Simpson v. Mayor, <i-c. of Godinanchester , 1897, A, C. 696, ijij L. J.

Ch. 770, 77 L. T. 409 ; Dalton v. Anrjiis, 6 App. Cas. at p. 811.

(/) Bryant v. Lefever, 4 C. P. D. at pp. 176, 177, 48 L. J. C. P. 3.S(), 40 L. T.

579 ; ,Sturf/es v. Bridyman, 11 Ch. D. at p. S6:!
; IS L. J. Ch. 7sr,, 41 L. T. 219.

{(j) See Goddard, 208, 216, 217.
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the commencement of an action in which the matter has been
brought into question, the claim shall not be defeated by
proof only that it was first taken or enjoyed at some time prior

to the commencement of that period—though it shall remain
liable to be defeated in any other way in which it was defeasible

before the Act (ss. 1, 4). It also provides, that the time during
which a person, otherwise capable of resisting the claim, shall

have been an infant, idiot, no7i compos mentis, feme covert, or

tenant for life ; or during which any action or suit as to the
claim shall have been pending and diligently prosecuted, shall

be excluded in the computation of the above-mentioned period

(s. 7). But it provides, also, that where the interest claimed
has been enjoyed as aforesaid for sixty years, the right shall

be deemed absolute and indefeasible ; uidess it appear that it

was taken and enjoyed under some deed or writing (s. 1).

(ii.) Ways, or other Easements, do.—As to ways or other Prescription

easements, &c. (as above mentioned), the Act contains pro- 1*^ twenty en-

visions similar to those respecting rights of common ; except en^jo^me^it

that twenty years and forty years are the requisite periods of

enjoyment, in heu of thirty and sixty years respectively (s. 2)—and except also that, as to ways and watercourses (A), it is

provided, in efiect, that if a person, entitled in reversion ex-

pectant on a term of hfe or exceeding three years, resists the
claim by prescription, within three years after the term has
determined, the term shall not be included in the computation
of the forty years (s. 8) {hh).

(iii.) Access of Light.—As to the access and use of light (as Prescription

above mentioned), the Act provides that, where the hght has ^y twenty

been enjoyed, without interruption, for twenty years next ^g^!
^njoy-

before the commencement of an action in which the claim
thereto is brought into question, the right to it shall be deemed
absolute and indefeasible ; miless it appear that the same w^as

enjoyed under some deed or writing (ss. 3, 4). And in the
computation of the period thus provided for the acquisition

of this right, there is no extension of time (as in the cases where
the right is not declared to be absolute and indefeasible) on
grounds of disabihty, tenancy for life, or pendency of an action
(s. 7) {i).

(h) Qucere, other easements also ; see Sug., V. & P. 492, per Lord Selborne,
in Balton v. Aiu/ng, 6 App. Cas. at p. 798 ; Perry v. £ames, LS91, 1 Ch. 658, 60
L. J. Ch. 345, 64 L. T. 438. The words of the section are, ' any such way or
other convenient watercourse or use of water.'

[hh) That a remainderman is not a person entitled to a reversion under this
section, see /^i/mons v. Lcnkrr, 15 Q. B. D. 629, 54 L. J. Q. B. 480, 53 L. T. 227

;

cf. Laird V. Bri<j<js, 19 Ch. D. 22, 45 L. T. 238.

(i) The Crown, not being named in this part of the Act (as it is in the
other parts), is not bound by it ; Perry v. Fames, siq>ra, note (h) ; Wheaton v.

Maple, infra, note (o).
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The periods of enjoyment specified in the Act are to be

deemed those next before the commencement of an action

questioning the right (s. 4). Under this provision, proof of

enjoyment without interruj-ttion must be brought down to the

commencement of the action (j). But the Act provides that

no act or matter shall be deemed an interruption, unless it be

submitted to, or acquiesced in, for a year after the party inter-

rupted had notice thereof, and of the person making or autho-

rising the same {k).

In cases within the Act, unity of possession or ownership

of the land in respect of which the right is claimed, and of the

land over which it is claimed, during any part of the period,

causes a suspension, during that time, of the computation of the

prescribed period {I). And though a prescriptive right under

the Act need not be claimed in respect of the fee simple (see s. 5),

such a right cannot be acquired by a lessee on his own behalf,

and only for the term of his lease (m) ; nor (except in the case

of the easement of light) over other land of the lessor's, or over

the demised land for the benefit of other land of the lessee^

—

the principles applicable, in these cases, being the same as before

the Act (see supra, p. 427) {n). But it has been held that,

under the special provisions of the Act as to the easement of

light, a prescriptive right to that easement may be acquired

by a lessee, over other land of the lessor's (o).

Except in the case of a claim to the use of light (/?), the

enjoyment, during the period provided by the Act, must have

been as of right, and not by stealth, or by permission {q).

(j) Jones V. Price, 3 Bing, N. C. 52 ; liicJiurds v. Fri/, 7 A. & E. G98 ; Parker

V. Mitchell, 11 A. & E. 778.

(k-) As to what constitutes an interruption of the enjoyment under the Act,

see BaiJry v. Appleyard, 8 A. & E. Kil ; Fli</ht v. ThoiJM.% 11 A. & E. 688 ;

(rlovcr V. Coleman, L. K. 10 C. P. lOS, 44 L. J. C. P. ()«. 31 L. T. 684 ; IMlins v.

I'crney, 11 Q. B. D. 715, 13 Q. B. 1). 304, 53 L. J. Q. B. 430.

(/.) Onley v. Gardiner, 4 M. & W. 490 ; Ladynum v. Grave, L. R. 6 Ch. 763, 25

L. T. 52.

Walla; 1 C. M. & R. 211 ; Wheaton v. Maple, infra, note (o).

Walker, sripra ; Danid v. Anderson, 31 L. J. Ch. 610, 7 L. T.

Gaddo^, 1904, 1 K. B. 457, 73 L. J. K. B. 233.

Phillips, 11 C. B. N. S. 449 ; Rohson v. Edrvards, 1893. 2 Ch.

195 ; Wheaton v. Maple, 1893, 3 Ch. 48, 62 L. J.

(m) Bright v.

(n) Bright v.

is;^ ; Kilgour v.

(</) Freiven v,

14(), fi2 L. J. Ch. 378, 68 L. T.

;tG3, (39 L. T. 208.

{p) Mayor of London v. Pewterertt' Co., 2 IMood. & Rob. 409.

((/) Onley v. Gardiner, 4 M. & W. 496 ; Dalton v. Aru/us, 6 App. Cas. 740
;

Farl De la Warr v. Miles, 17 Ch. D. 535, 50 L. J. Ch. 754, 44 L. T. 487 ; Chamber

Colliery Co. v. Jfopivood, 32 Ch. D. 549, 55 L. J. Ch. 859, 55 L. 'P. 449 ; Gardner

y. Hodgson's Kingston Brewery Co., 1903, A. C. 229, 72 L. J. Ch. 558, 88 L. T.

<)98 ; Union Lighterat/e Co. v. London Graving Dock Co., 1902, 2 Ch. 557, 71

I^ J. Ch. 791, 87 L. i\ 381.



CHAPTER IX.

OPERATION OF THE LAW OF BANKRUPTCY.

Bankruptcy Statutes.— The law of bankruptcy now in Present Acts.

force is contained in the Bankruptcy Acts, 1883 (c. 52) and
1890 (c. 71), except as regards bankruptcy proceedings instituted

before the commencement of the former Act. Prior to that Former Acts.

Act, various statutes relating to bankruptcy had been passed
at different times. Respecting the latest of these, the Bank-
ruptcy Act, 1809 (c. 71), it may be mentioned that it provided
for the administration of a debtor's estate, either by proceed-

ings in bankruptcy, instituted by creditors, or by proceedings

for licjuidation by arrangement with creditors, instituted by
the debtor himself. In either case, however, the debtor's estate

vested in a trustee, by whom it was realised for the benefit of

the creditors.

Course of Proceeding's in Bankruptcy.—Under the Acts Receiving

of 1883 and 1890, on the institution of bankruptcy proceed- order,

ings by a creditor, or by the debtor, the Court (a) may make
a receiving order, whereby the Official Receiver of the Court is

constituted receiver of the debtor's property (Act of 1883, s. 5)

;

and, thereafter, no proceedings can be taken against the debtor,

for a debt provable in bankruptcy, unless by leave of the Court

;

though the power of any secured creditor (p. 437) to reahse,

or otherwise deal with, his security, is not affected thereby (s. 9).

If the creditors, in general meeting, adopt (by such majority
as is required by the Acts) a proposal for a composition of their

claims, or a scheme of arrangement of the debtor's affairs, and Scheme of

the same is approved of by the Court, it will be binding on arrangement.

all the creditors whose debts are provable in bankruptcy (except

as regards claims under certain judgments and orders) ; though,
in case of default or failure in payment of the composition,
or in the carrying out of the scheme, the debtor may be adjudged
a bankrupt (ss. 15, 18 ; Act of 1890, s. 3). But if the creditors, Adjudication

in such meeting, resolve that the debtor be adjudged bankrupt, of bankruptcy

or if a composition or scheme is not accepted by them, or is

(rt) I.e., the High Court of Justice, or the County Courts to which jurisdic-
tion in bankruptcy is given by the Acts ; see Act of 1SS3, ss. 92-102.
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not approved by the Court, the Court adjudges the debtor a

Trustee, ap- bankrupt (Act of 1883, s. 20). Thereupon, the bankrupt's
pointinent of,

pj-gpertj becomes divisible among his creditors, and vests in

a trustee, who may be appointed by the creditors, or whose

appointment may be left by them to a committee of inspection,

appointed by the creditors for the purpose of superintending

the administration of the property by the trustee. In either

case, the trustee's appointment must be approved, and certified

by the Board of Trade (ss. 20, 21, 22 ; Act of 1890, s. 5). In

the meantime, the Official Receiver is the trustee for the pur-

poses of the Acts, and, as such, may deal with the bankrupt's

property. The property vests in the trustee for the time being,

during his continuance in office, without any conveyance or

other transfer (Act of 1883, s. 54) (b). The trustee may be

removed from the office, in certain events ; and a new trustee

may be appointed by the creditors, or (upon their failure to

do so) by the Board of Trade (ss. 84-87 ; Act of 1890, s. 19) (c).

I'roperty

included in.

Bankrupt's Estate.—Under the Acts, the bankrupt's pro-

perty divisible among his creditors includes all such property

(except tools of trade, w^earing apparel, &c.) as may belong

to, or be vested in, him at the commencement of the bank-

ruptcy, or may be acquired by, or devolve on, him before his

discharge ; except property held by him on trust for any other

person—which remains vested in him, notwithstanding his

bankruptcy (Act of 1883, s. 44). It has been held, however,

that, until the trustee in the bankruptcy intervenes, transac-

tions of the bankrupt with persons dealing with him in good

faith and for value, whether with or without knowledge of the

bankruptcy, in respect of his personal property (including

leaseholds) acquired after the bankruptcy, are vahd against

the trustee in the bankruptcy [d) ; but this rule does not apply

to real estate (e).

The property divisible among the bankrupt's creditors also
bankruptcy as

jj^^j^jgg ^}^g capacity to exercise aU such powers, over or in
to powers. .

-- •'
. , t 1 • -, T , 1 T 1

Effect of

respect of property, as might have been exercised by the bank-

rupt for his own benefit ; except the right of nomination to a

(b) Turquand v. The Board of Trade, 11 App. Cas. 286, 55 L. T. 30, 55 L. J.

Q. B. 417.

(c) Where the property of the debtor does not exceed in vahie £300, the

above ijrovisions are subject to certain modifications, under which the estate

is administered in a Summary manner ; the Otlicial Receiver being the trustee

in the bankruptcy ; see Act of 1883, s. 121.

(rf) Cohen V. MitehcU, 25 Q. B. D. 2t)2 ; 59 L. J. Q. B. 40it, 3S W. R. 551 ;

Re Clayton and Barclay's Contract, 1895, 2 Ch. 212, 61 L. J. Ch. 615, 72 L. T.

148.

(e) Re New Land Development Atssociation and Gray, 1892, 2 Ch. 138, 61 L. J.

323, 66 L. T. 404.
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vacant ecclesiastical benefice (s. 44). A power vested in the

Ijankrupt, and not exercisable for his own benefit, continues

exercisable by him, not\vithstanding the bankruptcy. But if

the exercise of the power might affect his interest in any
])roperty, it cannot be exercised without the consent of the
trustee in the bankruptcy (/). The powers of a tenant for life

under the Settled I^and Acts, 1882 to 1890, seem to be un-

affected by his bankruptcy, and to be exercisable without the

trustee's consent (see S. L. Act, 1882, c. 38, s. 50 ; ante, p. 72).

The title of the trustee, to the bankrupt's property, relates Commence-
back to the commencement of the bankruptcy—which is the ment of

time of the commission of the act of bankruptcy on which the ^^^^^^^ ^ ^^^^*^-

receiving order is made, or (if there have been several of such
acts) the time of the commission of the first of such acts, com-
mitted by the bankrupt within the three months next pre-

ceding the presentation of the bankruptcy petition (s. 43).

A transaction of any one of certain kinds, by or with a Protected

debtor who afterwards becomes bankrupt, and affecting his transactions,

property, is vahd, however, although it has taken place since

the act of bankruptcy to which the trustee's title relates back

;

provided the transaction has taken place before the date of

the receiving order, and that the person with whom the debtor
dealt had not then notice of any previous act of bankruptcy,
committed by him, and available for a bankruptcy petition at

the date of the presentation of the petition on which the

receiving order is made ; and subject to the provisions of the

Act of 1883, stated below, as to the avoidance of certain pre-

ferences and settlements.—The transactions thus protected are

(1) a payment by the bankrupt to a creditor
; (2) a payment

or deUvery to the bankrupt
; (3) a conveyance or assignment

by the bankrupt for valuable consideration
; (4) any contract,

dealing, or transaction, by or with the bankrupt, for valuable

consideration (s. 49).—Where, after the making of a contract
for the purchase of land, but before its completion, the purchaser
has notice of an available act of bankruptcy committed by
the vendor, the latter's conveyance to the purchaser and receipt

of the purchase-money would not be protected in the event
of the vendor's banlcruptcy, although the contract itself would
be protected {g).

Alienations Void under Bankruptcy Law.—Certain ahena- Alienations

tions by a person, who afterwards becomes bankrupt, are ^f^'j*^*!

deemed to be acts of bankruptcy, and, therefore, if made within

the three months preceding the presentation of the bankruptcy

(/) Re Jakeman's Trusts, 23 Ch. D. 344, 52 L. J. Ch. 363 ; Re Cooper, 27 Ch.
D. 565, 51 L. T. 113, 32 W. R. 1015.

(ff)
Powell V. Marshall, Parlccs <£ Co., 1899, 1 Q. B. 710, 68 L. J. Q. B. 477, 80

L. T. 509 ; and see Exp. Rahhidge, 8 Ch. D. 367, 38 L. T. 663, 26 W. R. 646.

2 E
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petition, will be void as against the trustee in the bankruptcy

;

at least, where the transaction is not protected under the pro-

visions last mentioned {h). Such are, a fraudulent conveyance,

gift, deUvery, or transfer, by the debtor of his property, or of

any part thereof (s. 4) (1)—under which head are comprised any
disposition that is hable to be set aside under the statute

J.'} Elizabeth, c. 5 (p. 29G), and also a transfer by the debtor

of the whole of his estate (or of the whole, with an exception

merely nominal) to a creditor, in consideration of a pre-existing

debt {i)—and a conveyance or assignment to trustees, for the

benefit of the alienor's creditors generally (s. 4 (1) ). And the

Act of 1883 makes invaUd, as against the trustee in the bank-

ruptcy, any transfer of, or charge on, property, by an insolvent

debtor who becomes bankrupt within three months thereafter,

in favour of any creditor, with a view of giving such creditor

a preference over the other creditors (j) ; unless such transfer

or charge were made under pressure on the part of the

creditor {k).

Voluntary
'j'j^e ^^^ of 2883 also provides, that any settlement—a term

which, m this enactment, includes any transfer or conveyance
of property [1) — not made before, and in consideration of,

marriage ; nor in favour of a purchaser or incumbrancer, in

good faith and for valuable consideration (m) ; nor on or for

the settlor's wife or children, with respect to property which
has accrued to him after marriage, in right of his wife—shall,

if the settlor becomes bankrupt within two years after the date

of the settlement, be void as against the trustee in the bank-
ruptcy {n) ; and shall, if the settlor becomes bankrupt sub-

sequently, and within ten years after the date of the settlement,

be similarly void, unless the parties claiming under the settle-

ment can prove that the settlor was, at the time of making it,

able to pay all his debts, without the aid of the property com-
prised therein, and that his interest in such property had passed

to the trustee of the settlement on the execution thereof (s. 47) (o).

But a purchaser for value from a beneficiary under such a

(/() See Re Carl Illrth, ISltlt, 1 Q. B. G12, 68 L. J. Q. B. 287, 80 L. T. 03.

(i) See Williams, Bankruptcy, 11.

ij) S. 48 (1). By sub-sect. 2, the rights of a person claiming for valuable
consideration under the creditor are protected.

(k) See Williams, Bankruptcy, 249-257 ; Re Cooper, 19 Ch. D. 580, 4G L. T.

549, 51 L. J. Ch. 556 ; lie Goldsmid, 18 Q. B. D. 295, 35 W. R. 148.

{I) See Re Plummer, 1900, 2 Q. B. 790, 69 L. J. Q. B. 936, 83 L. T. 387.

(m) See Mackintosh v. Poyoxc, 1895, 1 Ch. 505, 64 L. J. Ch. 274, 72 L. T. 251.

(n) The trustee cannot claim the benefit of the settlement, so as to stand
in the place of beneficiaries thereunder ; SaiK/uinctti v. K<tuckey's Banking Co.

1895, 1 Ch. 176, 64 L. J. Ch. 181, 71 L. T. 872.'

(o) This enactment applies concurrently with the statute 13 Eliz. c. 5

(p. 298.)
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settlement, whether with or without notice of the settlement,

has a good title against the trustee in bankruptcy, if the pur-

chase be made before the trustee's title accrues, i.e., before

the commencement of the bankruptcy (p).

The same Act also provides, that any contract in considera- Contract for

tion of marriage, for the future settlement on the contractor's
*"ettieinent on

wife or children, of money (q) or property wherein he had no

estate or interest at the date of his marriage, not being money
of, or in right of, his wife, shall, in the event of his bankruptcy

before transfer or payment pursuant to the contract, be void as

against the trustee in the bankruptcy (s. 47) (r).

A disposition that is voidable under the statute 13 Eliza- Other invalid

beth, c. 5, may of course be set aside, at the instance of the dispositions,

trustee in the bankruptcy, for the benefit of the creditors
;

even though it may have been made prior to the three months
preceding the presentation of the bankruptcy petition.—The
invahdity, as against creditors in a bankruptcy, of a previous

disposition by the bankrupt of property belonging to him, to

take effect in the event of his bankruptcy, has already been

noticed (p. 292).

Powers of Trustee in BanJcrwptcy. — Among the various As to reaiisa-

powers of the trustee, under the Acts, the following may be *>«"> *^c., of

mentioned :—He may sell or transfer all, or any part of, the estate.

bankrupt's property. He may exercise any powers, the

capacity to exercise which is vested in him under the Acts.

He may deal with any property to which the bankrupt is bene-

ficially entitled as tenant in tail, in the same manner as the

bankrupt might have dealt with it (s). Where any part of

the bankrupt's property is of copyhold or customary tenure,

or passes by surrender and admittance, or in any similar

manner, the trustee need not be admitted thereto, but may
deal with it as if it had been capable of being, and had been,

duly surrendered, or otherwise conveyed, to such uses as the

trustee may appoint ; and his appointee is to be admitted to,

or othermse invested with, the property accordingly. With
the permission of the committee of inspection, he may, among
other things, mortgage or pledge any part of the bankrupt's

(p) Re Vansittart, 1893, 2 Q. B. 377, 62 L. J. Q. B. 279, 08 L. T. 233 ; He
Bra/l, 1893, 2 Q. B. 381, 62 L. J. Q. B. 457, 69 L. T. 323 ; Noyes v. Paterson,

1894, 3 Ch. 267, 63 L. J. Ch. 748, 71 L. T. 228 ; Re Carter and Kenderdiiws
Contract, 1897, 1 Ch. 776. 66 L. J. Ch. 408, 76 L. T. 476 ; Re Tankard, 1899, 2
Q. B. 57, 68 L. J. Q. B. 670, 80 L. T. 500.

(q) This does not apply to a mere covenant for payment of money to the
trustee of a marriage settlement ; Re Tonniex. L. R. 8 Ch. App. 718, 21 W. R.

716, 28 L. T. 862.

(r) Re Lo7vndes, 18 Q. B. D. 677, 56 L. J. Q. B. 425, 5(i L. T. 575 ; Re Ashcroft,

19 Q. B. D. 186, 56 L. J. Q. B. 431 ; Re Reis, 1904, 1 K. B. 451.

(«) S. 56. See Fines and Recoveries Act. 1833 (c. 74), ss. 56-73, which, by
the Act of 1883, are expressly made applicable to proceedings thereunder.
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property ; and may make compromises, &c., with creditors

and others ; and may divide among the creditors any property

which cannot be readily or advantageously sold (ss. 50, 57).

An important power, given by the Acts to the trustee, is

that of disclaimer (by writing signed by him) of land of any
tenure, burdened with onerous covenants, or other property

of the bankrupt that is unsaleable, or not readily saleable, by
reason of its binding the possessor thereof to the performance

of any onerous act. This he may do within twelve months
after his appointment, or such further time as is mentioned

in the Acts. But he is not entitled to disclaim, where, for

twenty-eight days after application in writing has been made
to him by any person interested in the property, requiring

him to decide whether he will disclaim or not—or such extended

period as may be allowed by the Court—^he has declined or

neglected to say whether he disclaims or not (Act of 1883, s. 55

(1) (4) ; Act of 1890, s. 13). The disclaimer determines, as

from its date, the rights and liabilities of the bankrupt and
his property in, or in respect of, the property disclaimed, and
also discharges the trustee from all personal liability in respect

thereof, as from the date when it vested in him ; but it does

not, except so far as is necessary for the purpose of such release,

affect the rights or liabilities of any other person (Act of 1883,

s. 55 (2) ). Leave of the Court, however, is required (except

in certain cases) {t), to enable the trustee to disclaim a lease
;

and terms may be imposed, in such case, as to fixtures, tenant's

improvements, &c.—The trustee cannot, by disclaimer of a

contract by the bankrupt for sale of land, take away from the

purchaser the equitable interest in the land which vested in

him under the contract ; nor can he disclaim a contract for

sale of a lease, without also disclaiming the lease itself (u).

The Court may also, on the application of any party inte-

rested in disclaimed property, make an order vesting the same
in any person entitled thereto (v). But leaseholds cannot be

so vested in favour of any person claiming under the bankrupt,

whether as under-lessee or as mortgagee by demise, except on

the terms of making such person subject to the same liabilities

and obligations as those of the bankrupt ; unless the Court

thinks fit to modify these terms, so as to make the person, in

{t) As to which, see Bankruptcy Rules, 1890, r. Gl).

(m) lie Bastable, 1901, 2 K. B. 518, 70 L. J. K. B. 784, 84 L. T. 825 ; Pearce

V. BastaUe's Trustee, 1901, 2 Ch. 122, 70 L. J. Ch. 446, 84 L. T. 525.

(v) Re Parlcer <L- Parker, Ex parte Turquand, 14 Q. B. D. 405. That the

application may be made by the lessor i» the case of morttraged leaseholds,

see Re Cocl; 20 Q. B. D. 343, 5.s L. T. 5S(;, ;!(; W. K. 187 ; Re Flidci/, 21 Q. B. D.

475, 57 L. J. Q. B. (;2(;, GO L. T. 134, 37 W. R. G ; Re Smith, 25 Q. B. D. 53(i,

59 L. J. Q. B. 554, 38 W. R. 744 ; Re Baker, 1901, 2 K. B. G28, 70 L. J. K. B.

856, 85 L. T. 33.
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whose favour the vesting order is made, subject only to the
same habilities and obhgations as if the lease had been assigned
to him at the date when the bankruptcy petition was filed,

and (if the case so requires) as if the lease had comprised only
the property comprised in the vesting order. iVnd a mort-
gagee or under-lessee declining to accept a vesting order upon
such terms, will be excluded from all interest in, and security

upon, the property. And if no person claiming under the
bankrupt will accept an order upon such terms, the Court may
vest the bankrupt's interest in the property in any person
liable to perform the lessee's covenants in the lease, freed and
discharged from all estates, incumbrances, and interests, created
therein by the bankrupt (Act of 1883, s. 55 (6) ; Act of 1890,
s. 13).

Any person injured by the operation of a disclaimer is Rights of

deemed to be a creditor of the bankrupt, to the extent of the persons pre-

injury, and may prove the same as a debt under the bank- ^"'^'^''.^ ^^^

ruptcy (Act of 1883, S. 55 (7) ).

aiscianner.

If the bankrupt's property includes a lease, which is not Trustee's

disclaimed under the foregoing power, the trustee is person- liability as

ally liable, as assignee of the lease by operation of law, for the
I'ease"^^

"^

rent and covenants thereof, unless and until he assign the lease

to another person {iv).

Rights of Creditors under Bankruptcy.—With a few Secured
exceptions, all debts provable in a bankruptcy are payable creditors.

pari -passu (x). A secured creditor—that is, a person holding
a mortgage, charge, or lien, on property of the debtor—may
reahse his security, and prove for the balance of his claim

;

or may surrender his security to the trustee, and prove for the
whole of his claim ; or may have his security valued, and prove
for the balance ; the trustee, in the last case, being entitled
to redeem the security at its assessed value, or to have the
property comprised in the security sold, if he is dissatisfied with
the valuation comprised of the security. But if the trustee
does not elect to exercise either of his rights last mentioned,
within six months after he has been required by the creditor
to make such election, he will not be entitled to exercise the
same ; and, in that case, the equity of redemption, or other
interest in the property comprised in the security, which is

vested in the trustee, will vest in the creditor, and the amount
of his debt will be reduced by the amount at which the security
has been valued (Act of 1883, s. 168, sched. 2, rr. 9-17).

{w) Wilson V. Wallani, 5 Ex. D. 155, 49 L. J. Ex. 437, 42 L. T. 375 ; Tittcrton
V. Cooper, 9 Q. B. D. 473, 51 L. J. Q. B. 472, 46 L. T. 870.

(x) See Act of 1883, ss. 40, 42 ; Act of 1890, s. 28.
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By order of Discharge of Bankrupt.—The Court may, on the bank-
Court. rupt's apphcation, make an order for his discharge from the

bankruptcy ; or may refuse or suspend such discharge ; or

may grant it subject to any conditions with respect to his earn-

ings, income, or after-acquired property (y). Subject to any such

Property conditions, the bankrupt is entitled to any property acquired
acquired after

\yy^ qj. devolving on, him after his discharge (2) ; and he may,
( ISC large.

^eforc his discharge, dispose of any part of his assets that may
remain after payment of his liabilities, although such surplus

has not been ascertained (a).

{y) Act of 1883, s. 28 (2) ; Act of 1890, s. 8.

(s) £hbs V. Jioulnois, L. R. 10 Ch. App. 479, 32 L. T. (!50 ; Mc BemietVs TrusU,

L. R. 10 Ch. App. -190, 32 L. T. 652 ; Re Croom, 1891, 1 Ch. G95.

(a) Bird V. PhllpoU, 1900, 1 Ch. 822. (59 L. J. Ch. 487, 82 L. T. 110 ;
and see

JRe Evelyn, 1894, 2 Q. B. 302, 63 L. J. Q. B. 658, 70 L. T. 692.



CHAPTER X.

FORFEITUEE.

Definition. — Forfeiture is the loss by one person, and the Forfeiture

acquisition by another, of real or personal estate, through some defined.

wrongful act or omission on the part of the former («).

Causes of Forfeiture.—Estates and interests in land may Breach of

be forfeited in various ways ; most of which have been referred condition,

to in previous chapters. Thus, as has been seen, a forfeiture

may be incuiTed through breach of a condition subsequent,

or condition of re-entry, annexed to the grant of an estate in

land ; though, under the present law, rehef may be granted,

in most cases, against the forfeiture of a lease through the

breach of such a condition (pp. 34, 8G) ; and a forfeiture is

not incurred, through breach of a condition by the exercise of

any of the powers given to tenants for Hfe and others by the

Settled Land Acts, 1882 to 1890 (p. 72). In modern law,

a devise of an estate in fee simple, subject to a condition sub-

sequent, will, if possible, be construed as a devise upon a trust,

enforceable in equity in favour of the person for whose benefit

the condition is imposed (6). And forfeitures for breaches of

feudal duties (including wrongful alienation by feoffment, fine,

or recovery) under the imphed condition, for that purpose, to

which estates were subject at common law, have long been

obsolete (c) ; for such feudal observances, except as to quit-

rents, are practically extinct ; and relief would, it seems, be

given, in equity, against forfeitures through non-payment of

quit-rents {d).

As has also been seen, estates in land of copyhold tenure Breaches of

are liable to forfeiture to the lord of the manor, for breaches copyhold

of various customary duties ; as, waste by the tenant, refusal

to pay fines, &c., refusal (in some cases) to be admitted, aliena-

tion otherwise than by surrender, &c. (p. 24). It seems, how-

(a) 2 Bl. Comm. 267.

{b) Sug., Pow. 106 ; Lewin, 151 ; Att.-Oen. v. ]\a.c Chandlers' Co.. L. R. U

H. L. 1, 42 L. J. Ch. 425, 28 L. T. 681.

(c) 2 Bl. Comm. 152 ; ante, p. 35.

(d) See Peachy v. .Somerset, 1 Stra. 417, 2 L. C. Eq. 250



44(1 THE LAW OF PROPERTY IN LAND.

ever, that relief may be afforded to a copyhold tenant, on
equitable grounds, against a forfeiture incurred through non-

payment of fines, &c. ; and, perhaps, in some other cases of

forfeiture—though, on this point, the law is not clear (e).

Simony. Under the statutes directed against simony, the receipt

of any money for the presentation of a person to an ecclesi-

astical benefice, or the purchase by a clerk of the next pre-

sentation (as distinguished from the entire advowson), with

the intention of presenting himself, is a simoniacal transaction
;

and, in either of such cases, the next presentation is forfeited

to the Crown (/).

Alienation to As will hereafter be seen, the alienation of land to a corpora-
coiporatinii.

^Jqj^ jg g^ cause of forfeiture of the land to the Crown, or other

chief lord of the fee ; unless the corporation be licensed by the

Crown, or empowered by statute, to hold such land (p. 4V0).

Alienation to Former Causes of Forfeiture.—Alienation of land to an
aliens.

alien, for any estate exceeding a term of twenty-one years,
Naturali-sation ,ij- ci-® • ri
Act, 1870. granted tor purposes of busmess or occupation, was formerly

a cause of forfeiture of the estate to the Crown. But, by the

Naturalisation Act, 1870 (c. 14), ss, 2, 14, aliens were em-
powered to acquire, hold, and dispose of real and personal

estate of every description, except British ships, in the same
manner in all respects as natural-born British subjects.

Attainder. Attainder for high treason was formerly a cause of for-

'i8'"o"
^ " feiture to the Crown of estates of the traitor in lands of free-

hold tenure ; and attainder for treason or felony was a cause

of forfeiture of the offender's personal estate to the Crown.
Estates in land of copyhold tenure were not forfeitable to the

Crown for treason of the tenant, but escheated, in such case,

to the lord of the manor, of whom they were held. But by
the Forfeiture Act, 1870 (c. 23), s. 1, all forfeitures and escheats

for treason or felony were abohshed.

(e) Scriv., Cop. 230, 4Go ; Elton, Cop. 223. See Peachii v. SonurHet, sup.
;

//ill V. Barclay, 18 Ves. 56 ; Lord Scjton v. Lord Salhhury, 7 W. K. 272 ; cf. Cox
V, Hirjford, 2 Vern, G()4 ; Thomas v. Porter, 1 Ch. Ca. 9.5 ; Blaekmorc v. White,
1.S99, 1 Q. B. 293, CS L. J. Q. E. 180, 80 L. T. 79.

(/) 31 Eliz. c. (5; The Simony Act, 1713 (c. 11). See Fox v. Bishop of
Chester, 6 Bing. 1, S.C., L. C. K. 1'. SlU.



CHAPTER XI.

ESCHEAT.

Definition, &c.—Escheat is the acquisition of an estate in Escheat

fee simple by the Crown, or other chief lord of whom the estate defined,

has been held, through the death of the tenant intestate, and
failure of persons entitled to take it by descent ; or (formerly)

through the tenant's attainder for felony (a).

The right of the Crown to escheated land is ascertained E-<cheat to

by a proceeding called an inquisition (b). The Crown has been Crown;'
_

empowered by statute to waive its rights by escheat, in favour Wah'er.
°

of certain persons (c).

It has been held that the Land Transfer Act, 1897 (c. 65), Effect of

does not bind the Crown ; and, therefore, that the legal estate Land Transfer

in escheated land does not, under s. I of that Act (p. 30 8), vest °
'

in the Solicitor to the Treasury, on grant of administration to

him on behalf of the Crown {infra, p. 443) ; and it is doubtful

whether it vests in a creditor of the deceased, to whom admin-
istration is granted with the consent of the Solicitor {d).

The right of a mesne lord to acquire by escheat an estate Escheat to

held of him, resembles a reversion, or a possibility of reverter, mesne lord.

Hence, land thus acquired by him will descend, on his death
intestate, as the seignory (into the place of which it comes)
would have descended (e).

As has been seen, the lord of the manor is the person to Escheat of

whom copyhold lands of the manor escheat. And on an en- copyholds,

franchisement of copyholds under the Copyhold Act, 1894
(c. 46), the lord of the manor retains the same right of escheat
as if the land had not been enfranchised (s. 21 ; see p. 27).

At common law, on the dissolution of a corporation, its Dissolution of

corporation.

(«) See ante, p. 48 ; 2 Bl. Comm. 244 ct scq. ; 3 Cruise, t. 30.

(6) 3 Cruise, t. 30, s. 45. See the Escheat (Procedure) Act, lSfS7 (c. 53).

(c) The Crown Private Estate Act, 1800 (c. SS) ; The Crown Land Act, LSI!)

(c. 94) ; The Intestates' Estates Act, 1884 (c. 71).

{d) In h. Hnrthy, 1S!)<), P. 40, G8 L. J. V. IC, 47 W. R. 287 ; In h. IMJ, 1902,
W. N. 226.

(0 2 Bl. Comm. 244.
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real estate does not escheat, but reverts to the original grantor,

or his heirs (/).

Escheat of Equitable and Incorporeal Interests. —
Formerly, an equitable estate in fee simple was not hable to

escheat, in case of the death of the equitable owner intestate

and without heirs ; for the trustee in whom the legal estate

was vested was, at law, the tenant of the land. Consequently,

the trustee, in such case, retained the estate for his own
benefit (g). On the same principle, a mortgagee of the legal

estate in fee simple was entitled to retain the estate as owner,

in case of the mortgagor's death intestate and without heirs (h).

And, at common law, rights of property that were not subjects

of tenure—as rent-charges, rights of common, &c.—were not

liable to escheat ; and therefore, on failure of all persons en-

titled thereto, such rights became extinct (^).

By the Intestates' Estates Act, 1884 (c. 71), however, the

law of escheat is made applicable to real estate consisting of

any estate or interest, whether legal or equitable, in any in-

corporeal hereditament, or any equitable estate or interest in

any corporeal hereditament, whether devised or not devised

to trustees, by the will of the deceased (ss. 4, 7). Under this

Act, the proceeds of sale of real estate, devised in trust for

conversion, will escheat, in default of any person entitled thereto

as equitable owner, either under the will of the deceased or

as his heir-at-law {j).

Money directed to be laid out in the purchase of an estate

in fee simple, for the benefit of a person, is not subject to

escheat, in case of the death of the cestui que trust intestate

and without heirs {k).

Former Causes of Escheat.—Formerly, a legal estate in

fee simple, vested in a person as sole trustee, or as sole mort-

gagee, escheated on the death of the trustee or mortgagee

intestate, and failure of his heirs ; though the lord would take

the land subject to the trust, or equity of redemption. But,

by modern statutes, which have already been referred to,

escheat of land held upon any trust, or by way of mortgage,

is, in effect, prevented {l).

if) Co. Litt. l,} b ; Mayor of CoIcheMcr v. Brooke, 7 Q. B. H84. As to the

application of this rule to the real estate of dissolved companies, see Brice on

Ultra Vires, 8rd ed. 7'J2.

(.7) Burr/esn v. Whcatc, 1 Eden, 17(5 : AV La4tin<ir. IsiiL 1 Ch, 25S, GO Ij. J. Ch.

143, 64 L. T. 333.

(A) Bealc v. Syvwnda, 1(1 Boav. lUtJ.

(i) 3 Cruise, t. 30, s. 24.

(y) lie Wood, Lsyii, 2 Ch. 59G. 05 L. J, Ch. 814. 75 L. T. 28.

(h) Lewin, 1153 ; Walker v. Dome, 2 Ves. 170.

(/) Conv. and L. P. Act, 1881 (c. 41), s. 30, as varied by Copyhold Act, 181»4

(c. 4G), s. 88 ; Trustee Act, 181)3 (c. 53), ss, 26, 29 ; ante, pp. 15G, 3'Jl.
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As above stated, escheat occurred, at common law, on the Escheat for

tenant's attainder for felony. But the operation of the common fyi'^ny- aboU-

law on this subject was limited by various statutes ; and by
the Forfeiture Act, 1870 (c. 23), s. 1, as has been mentioned,

escheat for criminal offences was entirely abolished.

Ultimate Right to Personalty. — On the death of a Is in Crown as

person, intestate and without kindred, the Crown is entitled "ui-tiiims hcres.

(subject to the rights of the widow, if any, of the deceased,

and his debts) to the whole of his personal estate, whether legal

or equitable, as ultimus heres—not in a fiduciary character,

but beneficially (m) ; and administration of the estate may be

granted to the Solicitor to the Treasury, on behalf of the

Crown (w). But where a will does not dispose of the testator's

residuary personal estate, and the testator leaves no next of

kin, the rule that the executor is entitled to the residue not

disposed of—which is not affected by the Executors Act, 1830

(c. 40), where there are no next of kin (s. 2)—holds good as

against the Crown (o).

(m) 1 Wms.. Exors. 370 ; see Cunnach v. Edwards, 1896, 2 Ch. 679, 65 L. J.

Ch. 801, 75 L. T. 122 ; Re Bond, 1901, 1 Ch. 15, 70 L. J. Ch. 12, 82 L. T. 612.

That the rule applies to personalty held in trust for a corporation, after its

dissolution, see Re Higginson and Dean, 1899, 1 Q. B. 325, ()8 L. J. Q. B. 198,

79 L. T. G73.

[n) See Intestates' Estate Act, 1884 (c. 71), ss. 2, ?..

(o) RugKcII V. Vlovxs. 2 Coll. 648 ; ante, p. ;i76.



PAllT lY.

LEGAL CAPACITY WITH REFERENCE TO
RIGHTS OF PROPERTY IN LAND.

CHAPTER I.

exists

generally.

PERSONS SUBJECT TO DISABILITIES.

Legal capacity General Rule as to Capacity.—In the preceding parts, rights

of property in land have been considered without reference

to legal capacity for the exercise of such rights ; or, in other

words, as enjoyed by persons who are not under any legal dis-

abilities in this respect. All persons have full legal capacity

for this purpose, with the exception of certain classes on whom
the law has imposed particular disabilities.

Aliens.

Roman
Catholics.

]»ankriipts.

Exceptions.

—

Under Former Law.—Prior to the Naturalisa-

tion Act, 1870 (c. 14), aliens were subject to disabilities as regards

the holding and transfer of land ; for, as has been seen, the

transfer of any estate in land to an alien (other than certain

leases) was a cause of forfeiture to the Crown ; and no dis-

position by the alien, before the enforcement of the forfeiture,

could defeat the Crown's right to the land {a). But since the

removal of this disabiHty by the above Act (s. 2), it seems that

the capacity of an alien, with regard to rights of property in

land, is the same, in all respects, as that of a natural-born

subject ; except that he cannot be protector of a settlement

under the Fines and Recoveries Act, 1833, c. 74 (see s. 32).

Roman CathoHcs were formerly subject, under various

statutes, to disabiUties with respect to the ownership of land
;

but these disabilities have been removed, except as regards

presentations to ecclesiastical benefices (6).

Under Present Law.—The extent of a bankrupt's power of

alienating property acquired by him during his bankruptcy

{a) See ante, p. 440 ; Burton, § 192.

(h) See ]}urton, § 209 ; The Roman Catholic Relief Act, ls21) (c.

Church Patronage Act, 1737 (c. 17).

he
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has already been noticed ; and it has been seen that a few
rights of property, as well as property held by him in trust,

remain vested in him. Except in these cases, a bankrupt's
legal capacity with respect to property is limited by the rights

of his creditors in his property, as already mentioned (p. 432).

The bankruptcy of a trustee, moreover, may be a ground for

his removal from the office (c).

A person born out of wedlock cannot acquire as heir-at- Bastards,

law, or next of kin under the Statutes of Distribution, except
in succession to his own legitimate issue ; and he himself can
have no heir-at-law, or statutory next of kin, other than such
issue ; for, with these exceptions, no relationship by blood
between a bastard and other persons is recognised by law, for

purposes of inheritance (d). And, on grounds of public policy,

a gift to an illegitimate child, unborn or not conceived at the

date of the gift, or (where the gift is by will) at the time of

the testator's death, is invalid ; and a bastard can take no
share or interest under a gift to children, as a class, where there

is, or possibly may be before the gift takes effect, any legitimate

member of the class (e).

Married women— except so far as their disabihties are Other cases of

removed by the Married Women's Property Act, 1882—infants,
^i^^^ihty.

persons of unsound mind, felons, and corporations, are also

subject to disabilities in regard to rights of property in land.

The disabilities of these persons are considered in the following

chapters.—The powers of railway companies, and some other

corporations, of acquiring land by compulsory purchase, under
special statutory provisions, are also noticed, in the chapter
on corporations.

(c) Lewin, 779 ; Ee Barker's Trust, 1 Cli. D. 43, 45 L. J. Ch. 52 ; Jic Adams'
Trusts, 12 Ch. D. 634, 48 L. J. Ch. 613. As to the appointment of a receiver,
on bankruptcy of an executor, see 1 Wms. Exor?. LSSl ; Jie Iloplins, 19 Ch. D,
61, 30 W. R. 601 ; Boven v. Phillips, 1897, 1 Ch. 174, 66 L. J, Ch. 165, 75 L. T.
628.

(d) 1 Bl. Comm. 459.

(e) See Elphiustone, Interp. 331 ; Jarman, Wills, ch. 31, and cases there
cited.



CHAPTER II.

MARRIED WOMEX,

Division of The legal capacity of a married woman may be considered
subject. with reference to—(i.) her estates and interests not being sepa-

rate estate
;

(ii.) her separate property, whether equitable,

merely, or statutory (a)
;

(iii.) her capacity as trustee, exe-

cutrix, &c.

Real estate (i-) Estates and Interests not being- Separate Estate.
not alienable —A married woman cannot dispose by will of her real estate,
by will. ^^^ being separate estate (6).

Alienation As regards conveyances inter vivos of such real estate, the
rnter vivos, of Fines and Recoveries Act, 1833 (c. 74) (c), as amended by the
freeholds. Conveyancing Act, 1882 (c. 39), s. 7, enables a married woman

to dispose of, lease, surrender, or extinguish, any estate {d) which
she alone, or she and her husband in her right, may have in

land of freehold tenure, or in any money subject to be invested

in such land, and also to release or extinguish any power vested

in her in regard to any such land or money, as effectually as

if she were a feme sole ; provided such disposition be made
by deed, in which her husband concurs, and that the deed be
acknowledged by her as her act and deed, after she has been
examined apart from her husband, as to her knowledge of its

contents, and as to her assent thereto (ss. 77, 80) (e). The
husband's interest in his marital right, as well as his wife's

estate, passes by her conveyance according to these provisions
;

unless, at least, he has previously disposed of his interest. And
he may concur in the conveyance, notwithstanding his previous

{n) As to these distinctions, see oMc, pp. 4iir)-411.

{h) 34 & m Hen. VIII., c. 5, s. 14 ; Wills Act, l!S;{7 (c. 2(5), s. 8.

(c) Prior to this enactment, a married woman's real estate was conveyed
by fine.

{(I) 'Estate' here includes an estate at law or in equity ; and any interest,

charge, lien, or incumbrance, in, upon, or jiffcctiiii; lands, or in or affecting
money subject to be invested in the purchase of land (s. 1); see Miller v.

roUins, iSiX;, 1 Ch. 57:5, 65 L. J. Ch. :{r.;5, 74 L. T. 122 ; Aflmrd v. Walker, 189G,

2 Ch, ;«;!>, (If) L, J. Ch, (•)(!(), 74 L. T. 487. As to the meaning of ' land ' in this

Act, see unt(s p. 4(5, note (w).

(e) See Tmncnt v. Wdck, 37 Ch, D, (522, 57 L. J. Ch. 481, 58 L. T. 3(58.
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bankruptcy (/). Under the first of the above Acts, the ac-

knowledgment was to be made before a judge of a superior

court, or of a county court, or a master in Chancery, or two
commissioners ; and a memorandum of the acknowledgment
was to be signed on the deed, and a duly verified certificate

of the taking thereof was to be filed in the Court of Common
Pleas (ss. 79, 89) (g). Under the Conveyancing Act, 1882
(c. 39), s. 7, however, an acknowledgment of the deed before

one Commissioner is sufficient ; and where a memorandum of

the acknowledgment purports to be signed by a person autho-
rised to take it, the deed takes effect, as regards its execution,

at the time of acknowledgment, and is conclusively deemed
to have been duly acknowledged. A certificate of acknow-
ledgment of the deed, therefore, is not now necessary.—The
same formalities are required, under the Fines and Eecoveries

Act, 1833, s. 40, for the execution by a married woman tenant
in tail, of a deed barring the entail ; and, under the Real
Property Act, 1845 (c. 106), s. 6, for her ahenation, under that

Act, of contingent and future interests, and possibilities in

hereditaments (p. 117) ; and by the same Act (s. 7), for the

disclaimer by her of an estate or interest in land of any tenure.

Except in the cases presently mentioned, any instrument exe-

cuted by a married woman, as a conveyance of her real estate,

is void, unless made in accordance with the foregoing statutory

requirements (h).

The preceding provisions do not apply to conveyances of Copj'holds.

a married woman's legal estates in possession or vested re-

mainders, in copyhold lands. These, by general custom, are

conveyed by surrender made by the husband and wife ; she

being first examined by the steward as to her consent (^). Her
equitable estate in copyholds, other than separate estate, may,
under the Fines and Recoveries Act, 1833, be disposed of by
surrender, in the same way as legal estates ; or may, under
the same Act, be disposed of by deed, in the mode appKcable
to freeholds (ss. 77, 90) {j).

(/) See Jic Batchclor, I.. R. 1(5 Eq. 481, 485, 21 W. R. 901 ; Cooper v.

Macdomdd, 7 Ch. D. 288, 47 L. J. Cb. 373, 38 L. T. 191 ; Be Jakrman's Trusts,
23 Ch. D. 344, 52 L. J. Ch. 363.

(rj) Perpetual Commissioners for taking acknowledgments of married
women under the Act, are appointed from time to time for every county,
riding, division, &c. : see ss. 81, 82. The registry of certificates of such
acknowledgments is now located in the Central Office of the Supreme Court
of Judicature.

(/() Barton, § 20G ; see Franks v, JJollans, L. R. 3 Ch. 717, 37 L. J, Ch. G64,
18 L. T. 623.

(?) Burton, § 1275.

(./) See Green v. Paterson, 32 Ch. D. 95, 5(j L. J. Ch. 181 ; Carta- v. Carter,

189(;, 1 Ch. 02, 65 L. J. Ch. 86, 73 L. T. 437.
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By order of the King's Bench Division of the High Court,

the husband's concurrence in his wife's conveyance may be

dispensed with, if he is of unsound mind, or from other cause

incapable of concurring ; or if his residence is not known ; or

if he is in prison ; or if he is Hving apart from his wife from

any cause (/c). But a conveyance made without the husband's

concurrence does not affect his marital rights in his wife's

estate (l).

By a disposition made by a married woman according to

the foregoing statutory provisions, she may elect to take, as

unconverted, real estate directed to be converted into money (11).

A married woman may, by deed acknowledged under the

Fines and Recoveries Act, 18.33 (though not otherwise), make
a contract for the alienation of her real estate, not being separate

estate, which will bind the property ; though it will not bind

her personally (m).

When a married woman does any act under the Agricultural

Holdings (England) Act, 1883 (c. 61), with respect to land not

being her separate estate, her husband's concurrence is neces-

sary ; and she must be separately examined, as to her know-

ledge and consent, by the judge of a county court (s. 26).

Where a married woman, who, if she had been unmarried,

would have been a tenant for Hfe, or would have had the powers

of a tenant for Hfe, under the Settled Land Acts, 1882 to 1890,

is entitled otherwise than for her separate use, or otherwise

than for her separate property or as a /erne sole under any

statute, she and her husband together have the powers of a

tenant for life under those Acts (w).

As has been seen, a husband is beneficially entitled to his

wife's chattels real, and general personal estate, not being sepa-

rate estate ; subject, under some circumstances, to her right

by survivorship, or her equity to a settlement (pp. 407, 409).

By the Married W^omen's Reversionary Interests Act, 1857

(c. 57), a married woman is enabled, by deed executed and

(A-) 8ee Fines and Recoveries Act, 183.S (c. 74), p. 91 ; Ex parte Rohinson,

L. R. i C. P. 205 ; lie Caine, 10 Q. B. D. 284, 52 L. J. Q. 15. 354, 48 L. 'J'. .357.

That, in such case, the deed need not be acknowledged by the wife, see

Ooodchikl V. Dou;/d, 3 Ch. D. 050, 24 W. R. 900.

(/) Fotvlcc V. Draycott, 29 Ch. D. 99R, 54 L. J. Ch. 977.

(II) lirigcfs V. Vkamhcrlain^ 11 Hare G9 ; Tuer v. Turner, 20 Beav. 400; see

He Durrani atvd Stoner, 18 Ch. D. 100, 45 L. T. 303, 30 W. R. 37.

(m) 1 Dart, V. & P. 10 ; Niehdl v. Jones-, L. R. 3 Eq. 090, 15 L. T. 383 ;

JBamcs v. JlwrZ, L. R. 8 Eq. 424, 17 W. R. 1080 ; C'aslfe v. Wilkinsmi, L. R. 5

Ch. 534, 18 W. R. 580 ; CaktU v. Onhin, 8 App. Cas. 420, 31 W. R. 801 ; Williama

V. Walker, 9 Q. B. D. 576, 31 W. R. 120.

(n) S. L. Act, 1882 (c. 38), s. 01. That her conveyances, &c., under the Act

do not require acknowledgment under the Fines and Recoveries Act, 1833,

being merely exercises of powers, see Wolstenholme's Conv. and S. L. Acts,

p. 391, 8th ed.—As to acts done by a married woman under the Settled

Estates Act, 1877 (c. 18), see s. 50 of that Act.
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acknowledged by Ler in the manner required by the Fines
and Recoveries Act, 1833, in which her liusband concurs

—

where his concurrence is necessary under that Act—to dispose

of every future (o) or reversionary interest (not being a rever-

sionary interest which she is expressly restrained by any instru-

ment from aUenating), whether vested or contingent, of herself,

or her husband in her right, in any personal estate to which
she may be entitled under any instrument (except her marriage
settlement) made since the 31st December, 1857 ; and also to

release or extinguish any power in regard to any such personal

estate, or her equity to a settlement out of any personal estate

to which she, or her husband in her right, may be entitled in

possession, under any such instrument as aforesaid. Except
in cases to which this Act applies, and under its provisions, a

married woman cannot, by any form of alienation, dispose of,

or extinguish, any right of survivorship, or equity to a settle-

ment, to which she may be entitled in personal estate, not
being separate estate (50).

A married woman may, however, with her husband's sane- Will of per-

tion, dispose by will of personal estate to which the husband sonalty with

is entitled in his marital right. But he may revoke his consent consent.

^

at any time before probate of the will ; and in that case, or if he
dies in her lifetime, the will is inefEectual as against his marital

rights (q).

The disabilities of a married woman, which have been de- Exercise or

scribed, do not extend to the exercise of powers of ahenation. ^"^^^^^ °^

-r> ji i 1 T • • • 1 power.
Uotn at common law and m equity, a married woman may
exercise such a power over real or personal estate, without her
husband's concurrence, as effectually as if she were unmarried

;

and for the purpose of exercising a testamentary power, she

may make a will (r). And a release of a power, under the Con-
veyancing and Law of Property Act, 1881 (c. 41), s. 52, may be
made by her, by deed unacknowledged (rr).

Under the Conveyancing and Law of Property Act, 1881 Appointment

(c. 41), s. 40, a married woman (whether an infant or not) may, °^ attorney.

by deed executed since the 31st December, 1882, appoint an
attorney on her behalf, to execute any deed, or do any act,

which she might herself execute or do.

(o) See AUcard v. Walker, 1896, 2 CIi. 369, 65 L. J. Ch. 660, 74 L. T. 487.

( p) Whittle V. Uenninri, 2 Phil. 731 ; Prole v. Soady, L. R. 3 Ch. 220, 37 L. J.

Ch. 246, 16 W. R. 445 ; Ee Elcom, 1894, 1 Ch. 303.

(q) 1 Wms., E.Kors. 47, 48 ; Willock v. Nohlc, L. R. 7 H. L. oSO. 44 L. J. Ch.
345, 32 L. T. 419 ; In b. Cooper, 6 P. D. 34, 50 L. J. P. 41, 44 L. T. Ill ; Re
Atkinson, 1899, 2 Ch. 1, 68 L. J. Ch. 404, 80 L. T. 505 ; Mliot v. North, 1901, 1

Ch. 424, 70 L. J. Ch. 217, 49 W. R. 247.

(r) Sug., Pow. 153 ct aeq. ; 1 Wms., Exors. 49.

(rr) Re Chinholiiis Settlement, 1901, 2 Ch. 82, 70 L. J. Ch. 533.

2 F
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as to copy
holds

Purchase of

land.

Admittance, It has been provided by statute, that a married woman
and other acts j^-^ay be admitted to copyhold lands, either in person or by

'
—

"- attorney (s). And under the Copyhold Act, 1894 (c. 46, s. 46),

a married woman, lady of a manor or tenant of copyhold land,

is, for the purposes of that Act, to be deemed a feme sole.

A purchase of land by a married woman, not by means
of her separate estate, may be annulled by her husband, unless

it was made with his authority ; or, after the husband's death,

it may be annulled by herself, although he may have agreed

to it {t).

Election for or A married woman is not capable of electing, unless under
against will ^^g direction of the Court, as to taking under or against a will

which purports to dispose of her property, not being her separate

estate, and also contains a gift to her of the testator's own
property {tt). She can, however, without such direction, elect,

when above the age of twenty-one, as to confirming or rejecting

a settlement made by her of such property during her minority,

or which is voidable by her on some other ground (w).

The effect of coverture, as respects the operation of the

Statutes of Limitations and the law of prescription, in their

application to estates and interests not being separate estate,

has already been mentioned (pp. 419, 429). ip

or settlement.

Statutes of

Limitations
and prescrip-

tion.

Equitable
separate

estate.

Under
Divorce Acts.

Under
Married
Women's Pro-

perty Act,

1.S70.

(ii.) Separate Property.-—A married woman's powers of

alienation, whether inter vivos or by will, over her separate

estate, other than statutory separate property, and of binding

it by her contract, are the same in extent, and are exercisable

in the same manner, as if she were a feme sole {uu) ; miless her

equitable interest be subject to an express restraint on aliena-

tion, as presently mentioned.

The position of a married woman with respect to rights of

property, by virtue of a protection order, or in case of judicial

separation, under the Matrimonial Causes Acts, has already

been mentioned (p. 409).

It has also been seen that, under the Married Women's
Property Act, 1870 (c. 93), a married woman may be entitled

to certain estates and interests for her separate use (p. 410).

It seems that her interests under that Act are equitable in-

terests, merely ; and therefore, that the legal ownership of real

estate to which she is entitled under that Act, cannot be con-

(s) The Infants' Property Act, 1880 (c. »)5), ss. 3-5.

(t) 1 Dart, V. & P. 32.

(tt) Cooper V. Cooper, L. R. 7 H. L. 53, 30 L. T. 400, 22 W. R. 713. As to

such election generally, see ante, p. 378.

(u) Barroiv v. Barroiv, 4 K. & J. 409 ; Re Ifoditon, 1894, 2 Ch. 421, 03 L. J. Ch.
(509, 71 L. T. 77 ; Grcenhill v. North British and Merc. Insce. Co., 1893, 3 Ch.
474, 62 L. J. Ch. 918, 69 L. T. 526 ; and see po.st, p. 458.

(uu) See ante, p. 408 ; Lewin, Ch. 28, s. 6 ; 1 Dart, V. & P. 11, 32.
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veyed otherwise than by a deed acknowledged, and with her

husband's concurrence (v).

Separate property of a married woman under the Married Married

Women's Property Act, 1882 (c. 75), inchides legal estates, as p^;'™';"^;^^'""'

well as e(juitable interests (p. 411) ; and she may, accordingly, i882—AliVna-

dispose of such property, whether legal or equitable, in the tion under,

same manner, and to the same extent, as if she were a feme

sole (w). And, under the Married Women's Property Act, 1893

(c. 63), her will, made during coverture, is efEectual to dispose

of property acquired by her after the termination of the cover-

ture, and not merely (as under the Act of 1882) of property

to which she is entitled as separate property whilst under

coverture (x) ; for the Act of 1893 enacts (s. 3) that section 24

of the Wills Act, 1837 (c. 26)—under which a will passes the

testator's property belonging to him at his death (p. 365)—shall

apply to the will of a married woman made during coverture,

whether or not she has separate property at the time of making

the will ; and that re-execution or re-publication of her will,

after her husband's death, shall not be necessary (?/).

The Act of 1882 enables a married woman to contract, in Contracts

respect and to the extent of her separate property ; and it
under.

provided that every contract of a married woman should be

deemed to be a contract with respect to, and to bind, her

separate property, unless the contrary were shown ; and that

her contract shoukl bind not only her present, but also any

future, separate property (s. 1 (2-4) ). This enactment, which

did not extend to future separate property, unless the woman
had some separate property at the time of contracting {z), has been

repealed by the Married Women's Property Act, 1893 (c. 63),

which provides (s. 1), that a married woman's contract shall

bind her separate property, to which she may be entitled at

the time of making the contract or thereafter, whether or not

she is entitled to any separate property when she makes the

contract ; and that it shall also be enforceable against all

property which she shall thereafter, when discovert, be pos-

sessed of or entitled to ; but that this provision shall not render

available, to satisfy any liability under such contract, separate

property which she is restrained from anticipating.

(v) Johnson v. Johnson, 35 Ch. D. 345, 5(5 L. T. 1G3.

(w) See s. 1 (I) ; Re Drummond and Davie's Contract, 1891, 1 Ch. 524, 60
h. J. Ch. 258, 64 L. T. 246 ; Re Brooke and Frendins Contract, 1898, 1 Ch. 647,

(57 L. J. Ch. 272, 78 L. T. 416 ; Re West and Hardy's Contract, 19^)4, 1 Ch. 145,

73 L. J. Ch. 91, 89 L. T. 519.

(r) Re Price, 28 Ch. D. 709 ; Re Cuno, 43 Ch. D. 12.

(y) This enactment applies to every will of a married woman who dies

after the date of the Act (5th December, 1893) ; Re Wylic, 1895, 2 Ch. 116,

(J4 L. J. Ch. 613, 43 W. R. 475.

(2) Stogdon v. Lee, 1891, 1 Q. B. (561, 60 L. J. Q. 15. 669. 64 L. T. 494 ; Softlaw

V. Welch, 1899, 2 Q. B. 419, 68 L. J. Q. B. 940, 81 L. T. 64.
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Liability of The Act of 1882 also, in effect, invests the legal personal
separate estate representative of a married woman, in respect of her separate

deai'h.'
" estate, with the same rights and liabiUties as she would have

and be subject to, if she were living (s. 23) ; and though it

contains no express provision respecting the liability of her

separate real estate for her debts, after her death, the enact-

ments above mentioned seem to have the effect of rendering

the whole of her separate property so liable. Moreover, on
the death of a married woman on or since the 1st of January,

1898, her real estate would vest in her personal representative

under the Land Transfer Act, 1897 (c. 65), s. 1, and would
apparently be liable under that Act (s. 2) for her debts, to the

same extent as her chattels real (see pp. 230, 368, 394).—In the

event of her death intestate, her husband is entitled, as has

been seen, in his marital right, to her personal estate, and to

an interest by the curtesy in her real estate (p. 411). It has

been held, however, that his rights, in that event, in her per-

sonal estate, are subject to the claims of his wife's creditors,

on the grounds that he is, in such case, his wife's personal

representative within the meaning of the Act, even as regards

her personal estate in possession and chattels real, to which
he is entitled without taking out administration, and that the

property which thus passes to him was bound by her contract

when it was made (a). On the last ground, the husband's estate

by the curtesy in his wife's separate real estate would seem to

be Hable for her debts.

Provisions as The Act of 1882 also renders a married woman carrying

Tht^^^
^*^ ^"^ ^^^ ^ trade separately from her husband subject, in respect

of her separate property (6), to the bankruptcy laws (c). It

also makes property appointed by a married woman, in the

exercise of a general power to appoint by will, liable for her

debts and habilities {d). It also provides that a woman shall

remain liable after marriage, in respect, and to the extent, of

her separate property, for her ante-nuptial debts and torts (e),

and that no settlement, or agreement for a settlement, by a

married woman, of her own property shall have greater force

(a) Surman v. Wliarton, LS91, 1 Q. B. 41)1, GO L. J. Q. B. 2:53, (54 L. T. 80(5.

(h) This does not include property subject to her general power of appoint-
ment which she has not exercised (Jtc Armstrong, 17 Q. B. D. 521, 34 W. R.

709). As to what separate property is subject to this provision, see Jit

Armstrong, 21 Q. B. D. 2(54. 57 L. J. Q. B. 553, 59 L. T. «06 ; Re Wheeler's

Settlement Trusts, 1899, 2 Gh. 717, ()8 L. J. Ch. 663, 81 L. T. 172.

{c) S. 2. It had previously been held that a married woman could not be
made a bankrupt in respect of her eqnitahle separate estate : Ex parte Jones,

12 Ch. D. 484, 48 L. J. Ch. 109, 40 L. '!'. 790.

[d) S. 4. Re Ann, 1894, 1 Ch. 549, 63 L. J. Ch. 334, 70 L. T. 273 ; Re Ilwjhes,

1898, 1 Cli. 529, 67 L. J. Ch. 279, 78 L. 'J'. 432.

(e) S. 13. See Jay v. Robinson, 25 Q. B. D. 467, 59 L. J. Q. B. 367.
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or validity against her creditors, than a like settlement or agree-

ment, made by a man, would have against his creditors (s. 19).

Restraint on Anticipation.—A limitation, whether inter vivos How created.

or by will, of real or personal estate, as the separate property

of a married woman, may be accompanied by an express pro-

hibition of alienation or anticipation ; even though the limita-

tion, with such accompanying restriction, should have been

created by the woman herself. This restriction may be im-

posed by any words from which an intention to restrain antici-

pation can be clearly collected. Before the Married Women's
Property Act, 1882, it could be created only as an adjunct to

a declaration of separate use creating a trust for the benefit of

a married woman (/). But in an instrument made since that

Act came into operation, a restraint on anticipation may be

effectually annexed to property thereby given to her, though
not in terms limited to her separate use, and only made separate

estate by force of the Act {g). The Act itself provides (s. 19)

that nothing therein contained shall interfere with, or render

inoperative, any restriction against anticipation attached, or to

be attached, to the enjoyment of any property or income by a

woman, under any settlement, agreement for a settlement, will,

or other instrument.

The restraint on anticipation is operative only during the Its effect,

coverture, and, therefore, is no impediment to alienation, while

the woman is unmarried {h). But, during her coverture, it

prevents her (except in certain cases presently mentioned) from
depriving herself of the enjoyment, while the coverture con-

tinues, of the interest subject to the restraint, by aUenating it,

or subjecting it to any liabiHty or charge, or electing between
it and some other interest, or by any other act on her part {i).

And it protects the property to which it appHes from liabihty,

after the termination of the coverture, in respect of a contract

made by her during the coverture (/).

So also, where money is subject to a trust for a married Where
annexed to

absolute gift.

(/) Stogdon v. Lee, I89I, 1 Q. B. 661, 39 W. R. 467.

(fj) Re iMinhy, 1896, 2 Ch, 690, 65 L. J. Ch. 837.

(A) Lewin, 958 ; TuUctt v. Armstronr/, 1 Beav. 1 ; Biujfjett v. Meux, 1 Coll.

138.

(t) liohinsan v. Wheel irrii/ht, 6 De G. M. & G. 535 ; In re Vardotis Trnsta, 31

Ch. D. 275, 55 L. J. Ch. 259, 53 L. T. 895 ; hi re Whaithij, 27 Ch. D. 606. 54
L. J. Ch. 201, 51 L. T. 681 ; Smit/i v. Lvca.s, IS Ch. D. 531, 45 L. T. 460 ; Lady
Jinteman v. Faher, 1898, 1 Ch. 144, 67 L. J. Ch. 130, 77 L. T. 576. 'I'hat the
restraint renders inoperative a condition of forfeiture on attempted aliena-

tion, see Re Worniald, Prank v. Mitzeen, 43 Ch. D. 630, 59 L. J. Ch. 404, 62
L. T. 423 ; and see M. W. P. Act, 1893, s. 1, supra, p. 451.

{j) Beckett V. Task-er, 19 Q. B. D. 7, 36 W. R. 158, 56 L. T. 636 ; Barnett v.

Hoicard, 1900, 2 Q. B. 784, (i9 L. J. Q. B. 955, 83 L. T. 301 : Broicn v. DlmbUby,
1904, 1 K. B. 28, 73 L. J. K. B. 35, 89 L. T. 424 ; (/. Re Wheelers SetUemcnt
Trusts, 1899, 2 Ch. 717, 68 L. J. Ch. 663, 81 L. T. 172.
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woman's separate use absolutely, with a restraint on antici-

pation, the interest only of the investments of the money, and

not the capital, is payable to her during coverture, unless it

be apparent that the settlor intended that she should receive

the capital {k).

What aliena- A restraint on anticipation does not, however, prevent a

tions n.)t pre- married woman from disposing by will of the interest subject
vented by. ^^ ^^le restraint ; and, apparently, she may also dispose of it

by alienation inter vivos, if the disposition is not to take effect

in possession till after her death ; for such a disposition does not

deprive her of the personal enjoyment of the interest (/).

Arrears of Moreover, a restraint on anticipation does not prevent

income. arrears of the income arising from the interest subject to the

restraint, from being aUenated, or made hable for a judgment

debt, provided the arrears have accrued due before the date

of the alienation or judgment (m).

statutory pro- And the general rule, as to the effect of the restraint on
visions, as to. anticipation, is subject to the following statutory quahfica-

tions : (1) Under the Conveyancing and Law of Property Act,

1881 (c. 41), s. 39, the Court (w) may, with a married woman's

consent, and where it appears to be for her benefit, by judgment

or order, bind her interest in any property, notwithstanding a

restraint on anticipation (o). (2j Under the same Act (s. 62 (2) i.),

the power, thereby given, of enlarging a long term of years

into the fee simple (p. 89), may be exercised by a married

woman entitled for her separate use, notwithstanding a restraint

on anticipation. (3) Under the Settled Land Act, 1882 (c. 38),

s. 61 (6), a married woman may exercise any power under the

Settled Land Acts, 1882 to 1890, notwithstanding a restraint

on anticipation in the settlement under which her estate or

interest arises (7)). (4) Under the Married Women's Property

Act, 1882, s. 19, a restriction against anticipation contained in

(A-) Re Ellh' Trusts, L. R. 17 Eq. 409, 48 L. J. Cli. 444 ; He Croughton's Trust.%

8 Ch. D. 460, 38 L. T. 447 ; Jie Clarke s Trusts, 21 Ch. D. 748, 47 L. T. 43 ;
Re

Bown, 27 Ch. D. 411, 50 L. T. 796 ; Re Spencer, 30 Ch. D. 183 ; Re Currey, 32

Ch. D. 361, 55 L. J. Ch. 906, 54 L. T. 665 ; Re Grey's Settlements, 34 Ch. D. 85.

712 ; Re Tippetfs and Neu'hould's Contract, 37 Ch. D. 444, 58 L. T. 754, 36 W. R.

597 ; Re Bankes, 1902, 2 Ch. 333, 71 L. J. Ch. 708, 87 L. '\\ 432.

(I) Bagyett v, Meux, 1 Coll. 138 ; Cooper v. Macdonuld, 7 Ch. D. 288, 298, 47

L. J. Ch. 373, 38 L. T. 191 ; see Re Chishobns Settlement, 1901, 2 Ch. 82, 70

L. J. Ch. 533.

(m) Hood Barrs v. Jleriot, 1S9(;, A. C. 174 ; Cf. Re Lumley, 1894, 3 Ch. 135
;

WhHehy V. Edieards, 189(i, 2 Q. P.. 48, 65 L. J. Q. B. 837, 75 L. T. 236.

(71) I.e., the Chancery Division of the Hia^h Conrr.

(o) See Hodqes v. Ilodqes, 20 Ch. D. 749, 51 L. J. Ch. 549, 46 L. T. 366 ; AV

Little, 40 Ch. b. 418, 58 "L. J. Ch. 233, 60 L. T. 246 ; Re Pollard's Settlement,

1896, 2 Ch. 552, 65 L. J. Ch. 796, 75 L. T. 116 ; Re Blundell, 1901, 2 Ch. 221,

70 L. J. Ch. 522, 84 L. T. 706.

(j)) See Bates v. Kesterton, 1896, 1 Ch. 159, 65 L. J. Ch. 108, 73 L. T. 656 ;

Re Pocock and Prankerd's Contract, 1896, 1 Ch. 302.



MARRIED WOMEN. 45")

a settlement, or agreement for a settlement, of a woman's own
property, made by herself {q), is of no validity against debts

contracted by her before marriage. (5) Under the Trustee Act,

1893 (c. 53), s. 45, her interest may, notwithstanding the re-

straint, be applicable as an indemnity for a breach of trust

committed at her instigation or request, or with her consent

in writing. (G) Under the Married Women's Property Act,

1893 (c. 63), s. 2, in proceedings instituted by a married woman,
the Court may order payment of the costs of the opposite party

out of her property subject to a restraint on anticipation.

Where a restraint on anticipation, annexed to a declaration Where void as

of separate use, would, if effectual, create a perpetuity (p. 285),
creating per-

by preventing the property to which it is annexed from vesting '"
^"

absolutely within the period prescribed by the rule against per-

petuities (p. 283), it will be void, and the interest to which it is

annexed will be acquired free from the intended restriction (r).

As regards separate property under the Married Women's statutes of

Property Act, 1882, coverture is not a disability imder the Limitations.

Statutes of Limitations. Time will run, therefore, against a

married woman, as if she were a feme sole {s).

Where a married woman, who, if she had not been married, Powers under

would have been, or had the powers of, a tenant for life under Settled Land

the Settled Land Acts, 1882 to 1890, is entitled for her separate °
"'

use, or is entitled, under any statute, for her separate property,

or as a feme sole, then she, without her husband, has the powers
of a tenant for hfe under those Acts (t).

(iii.) Capacity of Married Woman as Trustee, Executrix, Former law.

&c.—The disabihties of a married woman, at common law,

rendered her an unsuitable person to be a trustee ; though
she was not absolutely incapable of filling the office. She could

not accept the office of executrix or administratrix, without

her husband's consent. A married woman executrix might by
will appoint an executor to continue the administration of the

estate after her death ; but a married woman administratrix

had not this right (u).

(q) See Birmingha/tn Excelsior Money Society v. Lane, 1904, 1 K. B. 35, 73 L.

J. K. B. 28, 89 L. T. 656.

(r) Fry v. Capper, Kav, 163 ; Re Tcague's Settlement, L. R. 10 Eq. 564, 22
L. T. 742, 18 W. K. 752 ; AV CvnyngJ.amex Settlement, L. K. 11 Eq. 324, 40 L. J.

Ch. 247, 24 L. T. 124 ; AV IlifUcy, 11 Ch. D. 645, 48 L. J. Ch. 563, 27 W. R.
527 ; Herbert v. Wehnter, 15 Cli. D. 610, 49 L. J. Ch. 620 ; A'e Fenieley's Trusts,

1902, 1 Ch. 543, 71 L. J. Ch. 422, 86 L. T. 413.

(s) See Weldon v. Neal, 51 L. T. 279 ; Lowe v. Fox, 15 Q. B. D. 667, 54 L. J.

Q. B. 561, 53 L. '1'. 886 ; Of. Wassell v. Legyatt, 1896, 1 Ch. 554, 65 L. J. Ch.
240, 74 L. T. 99.

(t) S. L. Act, 1882 (c. 38), s. 1 (2).

(«) Wms., E.xors. 47, 1742.



45G THE LAW OF PROPERTY IN LAND.

Trustee Act,

iVIarried

Women's
Property Act,
1SS2.

Power to

transfer, &c.,

trust estate

under the Act.

Married
woman pro-

tector of

settlement.

Under the Trustee Act, 1893 (c. 53), s. 16, any freehold or

copyhold hereditaments, vested in a married woman as a bare

trustee (v), may be conveyed or surrendered by her as if she

were a feme sole.

The Married Women's Property Act, 1882 (c. 75), s. 24,

provides that the word ' contract ' in the Act shall include the

acceptance of any trust, or of the office of executrix or adminis-

tratrix ; thus, in effect, enabling a married woman to be a

trustee, executrix, or administratrix, subject to the same condi-

tions as apply to her capacity to contract under the Act. The
Act also provides (s. 24) that the liabilities of a married woman
thereunder shall extend to liabihty for any breach of trust or

devastavit committed by her ; and that her husband shall not

be subject to such habihties, unless he has acted or intermeddled

in the trust or administration.

The Act expressly enables a married woman, as executrix,

administratrix, or trustee, to transfer, or join in transferring,

stocks, funds, &c., as if she were a feme sole (s. 18) ; but it

contains no corresponding provision respecting land vested in

her in any of the above capacities. It has been held that real

estate vested in a married woman as a trustee (the marriage

having taken place since the Act came into operation), cannot

be conveyed by her, unless with the concurrence of her hus-

band, and by deed acknowledged by her (iv) ; except, of course,

where the provision above mentioned, of the Trustee Act, 1893,

is applicable. It seems, therefore, that, for the transfer of

chattels real vested in her as a trustee, an assignment by her

husband would be necessary, in respect of the legal estate vested

in him in his marital right.

Where a married woman would, if single, be the protector

of a settlement under the Fines and Recoveries Act, 1833, she

and her husband together are the protector ; unless she is

entitled for her separate use, in which case she alone is pro-

tector. And she may give her consent, as protector, in the

same manner as if she were a feme sole (x).

(v) I.e. a trustee who has no duty to perform beyond conveying the estate

at the request of the cestui qitc trust : see Christie v. Ovington, 1 Ch. D. 279, 24

W. R. 204 ; Mor</an v. Straiisca Urban Sanitary Authority, 9 Ch. D. 582 ; He
Docwra, 29 Ch. D. 693, 38 W. R. 574, 53 L. T. 288 ; Cf. Re Cunningham and
Frayling, 1891, 2 Ch. 5G7, 00 L. J. Ch. 591, 64 L. T. 558.

(w) Re Harhness and Alhopp's Contract, 1896, 2 Ch. 358, 65 L. J. Ch. 726, 74

L. T. ()52 ; and see Re West and Hardy's Contract, 1904, 1 Ch. 145, 73 L. J. Ch.

91, 89 L. T. 519.

(x) Fines and Recoveries Act, 1833 (c. 74), ss. 24, 25 ; see ante, p. 104.



CHAPTER IIT.

INFANTS.

Alienation by Infant.—An infant cannot, in general, make General rule,

any eft'ectual alienation of real or personal estate, as owner.

Under the Wills Act, 1837 (c. 26), s. 7, the will of an infant, will.

made since the 31st December, 1837, is in every case void (a).

A conveyance inter vivos of an estate or interest in land, by Alienation

an infant, as owner, is not absolutely void—at any rate, if it "'^^ ^^>-'"''-

may be for his benefit. But (except in a few cases presently

mentioned) it is voidable on his part ; and it may therefore

be repudiated by him, on attaining full age, or by his successors,

if he dies under age, or even of full age but without having
confirmed the transaction. If, however, after attaining his full

age, he ratifies and confirms the conveyance, it will be binding
on him, and persons claiming under him ; and the ratification

need not be express, but may be showTi by acts—as by his

acceptance of rent payable under a lease granted by him during
infancy, or by any other act which recognises the title of the
grantee (6).

An exception to the above rule has been established by Exceptions,

the Infant Settlements Act, 1855 (c. 43), under which a male infants' settle-

infant not under the age of twenty years, and a female infant ^^^^^^ ^^^

not under the age of seventeen years, may, in contemplation
of his or her marriage, with the sanction of the Chancery Divi-

sion of the High Court of Justice, make a valid settlement, or

contract for a settlement, of his or her property, or property
over which he or she has any power of appointment (except a
power which is expressly declared not to be exercisable by an
infant), whether real or personal, and whether in possession or

in expectancy. But an appointment (c) or disentailing assurance,

((f) Prior to this Act an infant mi<;ht make a will of personal, though not of
real, estate: 2 El. Comm. 4!>7 ; ti Cruise, t. 3.S, ch. 2, s. 5.

(6) 2 Bl. Comm. 291 ; Barton, §§ 198, 199 ; 1 Prest. Abstr. 326 ; Zmtch v.

Parsons, 3 Burr. 1794 ; Maddon v. ]Vhitc, 2 T. R. 159 ; Afartin v. Galr, 4 Ch. D.
428. 4fj L. J. Ch. ,S4, 3(5 L. T. 357 ; A'c Joms. 1S93, 2 Ch. 4fil, (;2 L. J. Ch. 9!H'.,

(;9 L. T. 45 ; Edward.^ v. Carter, 1893, A. C. 3(iU, i;3 L. J. Ch. 10(1, ti9 L. T. 153.

('•) Ji( Seott, 1891, 1 Ch. 298, (iU L. J. Ch. 4151, «)3 L. T. 800.
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Alienation

of gavelkind
land.

executed under the Act by an infant tenant in tail becomes void

if he or she afterwards dies under age {d).

By the custom of gavelkind, moreover, an infant owner of

land subject to the custom, may alienate (but only by feoff-

ment) at the age of fifteen (e).

Appointments Although an alienation by an infant, as owner, is, in general,
under powers, voidable, lie may nevertheless make, by instrument inter vivos,

a valid appointment in exercise of a power of appointment.

As regards real estate, however, he can appoint only in exercise

of a power simply collateral—that is, unaccompanied by any
interest in himself ; but this restriction does not extend to

powers over personal estate (/).

Since the Infants Relief Act, 1874 (c. 62), s. 1, makes void

a contract by an infant for repayment of money lent, a mort-

gage by an infant of his land, to secure such a loan, is abso-

lutely void (g).

An infant, on attaining the age of twenty-one, must, in

general, elect to either confirm any settlement of his or her

property, made during his or her infancy, and voidable for

that reason, or to give up, so far as may be necessary, any
interest in other property included in the settlement, for the

compensation of other persons, who, if the settlement were

fully confirmed, would take beneficial interests thereunder in

the infant's property {h). But a married woman, who has made
such a settlement, cannot thus elect after the age of twenty-

one, so as to affect her interest in any property as to which she

is restrained from anticipation {i).

Purchases. Purchases by, and Contracts of, Infants.—A purchase

by an infant, or the grant to him of a lease, may be either

avoided or ratified by him, after full age. And if he dies during

infancy, or after full age but without having agreed to the

purchase, it may be annulled by his successors (j). But rent

Morttrajjes.

JOlection.

{d) That under this Act a settlement may be made after the marriage has
taken place, see Re J^ampson and Wall, 25 Ch. D. 4.S2, 58 L. J. Ch. 457 ; Cf. Hi'

Leigh, 40 Ch. D. 290, 58 L. J. Ch. 3(M), GO L. T. 404 ; Seaton v. Scat<y,i., 13 App.
Cas. 61, 57 L. J. Ch. 661, 58 L. T, 565.

(f) 2 Bl. Comm. 84 ; ante, p. 16; Re Mnsl-eU and Goldfinch's Contract, 18i)5,

2 Ch. 525, 64 L. J. Ch. 678, 72 L. T. 836.

(/) Suer., Pow. 177-8 ; Re Cardross's Settlement, 7 Ch. D. 72S. 47 L. J. Cli.

327 ; Re D'Awjibau, 15 Ch. D. 228, 49 L. J. Ch. 756.

[g] ThurstMi v. Nottinqham Permanent Benefit Building Society, 1902, 1 Ch. 1,

71 L. J. Ch. 83, 86 L. T. 35.

(h) Smith V. Lucas, 18 Ch. D. 531, 30 W. R. 451, 45 L. T. 460 ; I/amilton v.

IlamUton, 1892, 1 Ch. 396, 61 L. J. Ch. 220, 66 L. T. 112.

(i) Re Wheathy, 27 Ch. D. 606, 54 L. J. Ch. 201, 51 L. T. 681 ; Re Vardons
Trusts, 31 Ch. D. 275, 55 L. J. Ch. 259, 53 L. T. 895 ; ante, p. 453.

(j) Sugr., V. & P. 685, 686 ; see Lemprierc v. Lawje, 12 Ch. D. 675, 41 L. T.

378, 27 W. R. 879.
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paid by him, under a lease of which he has had the benefit

during his infancy, could not, it seems, be recovered back by
him, on his repudiation of the lease {Jc).

The contract of an infant for a sale, or purchase, or other C^ntractH.

transfer or acquisition of land is, in general, like his con-

veyance, voidable on his part ; a contract for a mortgage by
him, to secure a loan to him, being, however, void, as above

stated. And, under the Infants Relief Act, 1874 (c. 02), s. 2,

no action is maintainable against a person, upon any ratifica-

tion, after full age, of any contract made by him during infancy.

And though he may recover damages in an action for breach

of the contract, if he adopts it, he cannot enforce specific per-

formance of it ; because the equitable remedy by specific per-

formance is not allowed, where the remedy is not mutual (Z).

Special Powers of Trustees for Infants.—In limitations Under settle-

of land for the benefit of infants, express powers of aliena- ™^"*^^ '"^ ^^

tion, management, &c., of the land, have commonly been given
'

to trustees. Various powers for such purposes have, however,

been created by modern statutes.

Thus, the Conveyancing and Law of Property Act, 1881 Management,

(c. 41), s. 42, gives to certain trustees various powers over land &c., of infants

to which an infant (who, if a woman, is unmarried) is bene- Conveyancing,'

ficially entitled in possession, under an instrument coming into Act, 1881.

operation since the 31st December, 1881 ; so far as a contrary

intention is not expressed in the instrument. The persons

having these powers are the trustees appointed for the purpose

by the settlement, if any (m) ; or, if none are so appointed,

then the persons who, under the settlement, are trustees with

power of selling the settled land, or of consenting to the exer-

cise of such a power ; or, if there are no such persons, then

trustees appointed for the purpose by the Court, on the applica-

tion of the infant's guardian or next friend. The trustees may
enter into, and continue in, possession of the land ; and, in

such case, they are to manage the land, and are empowered to

cut timber or underwood for sale, repairs, &c. ; to erect, pull

down, or repair, buildings ; to continue the working of mines ;

and to exercise other powers of management—so that they do

not commit waste, where the infant is impeachable for waste,

and cut timber only where he could do so if of full age. They
are also empowered to apply, at discretion, any income of the

land for the infant's maintenance, education, or benefit ; and

(k) See Valentini v. Canal i, 24 Q. B. D. IGG, 51) L. J. Q. 13. 74, 61 L. T. 731.

{I) Pollock, Contracts, c. 2, pt. 1 ; Luvdey v. Rarenscroft, 1895, 1 Q. B. 6S3,

64 L. J. Q. B. 441, 72 L. T. ;is2.

(m) See Rr Ihhiar, 1902, 1 Ch. 391, 85 L. T. 627, 50 W. R. 285 ; Re Coidey,

1901, 1 Ch. 38, 70 L. J. Ch. 88, 83 L. T. 729.
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are to invest the residue of such income in securities authorised

by the settlement, if any, or by law (n) ; and are to accumulate

the income of the investments, and to hold the fund in trust

for the infant, if he or she attains the age of twenty-one years,

or, being a woman, marries, and, in the latter case, in trust

for her separate use—or, in case of the infant's death under

age (and if a woman, without having been married), then in

trust for the infant's personal representatives, as personal estate

of the infant ; except where the infant's interest in the land

is hmited, as mentioned in the Act, and trusts are declared of

the accumulated fund, and then upon such trusts.

Previsions as The Same Act also pro^/ides, more generally (s. 43), that
to income of -wrhere any property is held by trustees (o), in trust for an infant,

Jlerty^^
^^°

either for hfe, or for any greater interest, and whether abso-

lutely, or contingently on his attaining twenty-one years or on

the occurrence of any event before his attaining that age, the

trustees may (subject to any expression of a contrary intention

in the instrument under which the infant's interest arises), at

their sole discretion, pay or apply, for or towards the infant's

maintenance, education, or benefit, the whole or part of the

income of such property, whether there is any other fund

applicable to the same purpose, or any person bound by law

to provide for the infant's maintenance or education, or not

;

and that the trustees shall accumulate the residue of the income,

and hold the accumulations for the benefit of the person who
ultimately becomes entitled to the property from which the

same arise—subject to a power to apply the accumulations

as income. It has been held that the income of property to

which an infant is entitled contingently on his attaining twenty-

one, cannot be applied for his maintenance under this enact-

ment, unless, apart from the Act, the infant, on the vesting

of the property, would be entitled to the accumulations of

intermediate income (p). Where, however, the interest of the

infant is a hfe interest, whether immediately vested or con-

tingent, it has been held that, under the foregoing provisions,

he is entitled absolutely to accumulations of the income, if his

interest is vested, or when it becomes vested (q).

(«) As to these, see antr, p. 158.

(o) An executor may be a trustee within the meaning of this enactment, Re

,Vw/f/;, 42 Ch. D. 302, hn L. J. Ch. 8GU, Gl L. T. iUVS.

(p) See fir Judhlri'i^ TrvMs, 25 Ch. D. 743, 53 L. J. Ch. 496, 50 L. T. 200
;

fir JJirkwn. 29 Ch. D. 331, 54 L. J. Ch. 510, 52 L. T. 707 ; fie llolford, 1894, 3

Ch. 30, G3 L. J. Ch. G37, 70 L. '!'. 777 ; fie Woodin, 1895, 2 Ch. 309, 64 L. J.

Ch. 501, 72 L. T. 740 ; Re Jefferij, 1895, 2 Ch, 577, 64 L. J. Ch. 830, 73 L. T.

332.

(q) fie IIV//.S, 43 Ch. D. 281, 59 L. J. Ch. 113, 61 L. T. 806 ; fir IhrnphrryK,

1893, 3 Ch. 1, 62 L. J. Ch. 498, 68 L. T. 729 ; fie i>cott, 1902, 1 Ch. 918, 71 L. J.

Ch. 475, 86 L. T. 348.
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For the purposes of the Settled Estates Act, 1877 (c. 18), infants' lands

the guardian of an infant may act on his behalf (a. 4'.,>). The "»^''': Settled

provisions of this Act are, by the Conveyancing and Law of
^^-f'"*

^
^^'

Property Act, 1881 (c. 41), in effect, extended to estates in fee

simple, and leaseholds at rents, belonging to infants (s. 41).

But these enactments are, to a great extent, superseded by the

following provisions of the Settled Land Act, 1882 (c. 38).

The Act last mentioned provides that, where a person seised Infants' lands

of, or entitled in possession to, land, in his own right, is an
Land^Act!^*"*^

infant, the land is, for the purposes of the Act, settled land, and

the infant is to be deemed tenant for life thereof (s. 59). Hence,

as regards lands of infants, the Settled Land Acts, 1882 to

1890, apply, not only to estates for life, but also to any other

estates (whether the fee simple or less), to which infants may
be entitled in possession. The powers of a tenant for life,

under the Acts (r), are exercisable on behalf of an infant by the

trustees of the settlement, and if there are none, then by a

person, and in manner, directed by order of the Court, on the

application of the infant's guardian or next friend (s. 60). It

seems, however, that, since an infant's land is, in every case,

settled land within the Acts, the Court, under its power to

appoint trustees of the settlement for the purposes of the Acts,

may appoint such trustees of the infant's land, whether it be

actually settled or not ; and that the trustees so appointed can,

as trustees of the settlement under the foregoing provision,

exercise on behalf of the infant any of the powers given by
the Acts, and give discharges for moneys arising by the exercise

of such powers (s).

An infant may be admitted to a copyhold estate, either in Infants' copy-

person, or by his guardian or attorney (t). And by the Copy- ^^'^^^'''"^

hold Act, 1894 (c. 46), s. 45, the guardian of an infant lord of a

manor or tenant or owner of land, or (if he have no guardian)

a person appointed by the Board of Agriculture, may act on

behalf of such infant, in proceedings under that Act.

In the absence of an express authority by deed, will, or Infants' land

statute, neither the trustee of an infant's land, nor his guardian,
"I'-gjI'^ujg"'""'''

has any power of alienation of the land ; except that the

guardian may make leases to continue in force during the infant's

(/•) That this includes the givin<; of any consent on the part of a tenant for

life, where required by the Act.«, see Jie Ihikr of Newcastle, '2i Ch. D. at pp.
1S8, 139, 52 L. J. Ch. (345, 48 L. T. 779.

(s) Re Countess of Dudley's Contract, 85 Ch. D. :5:58, 5(; L. J. Ch. 478, 85

W. R. 492.

(0 The Infants' Property Act, 1880 (c. (;5). ss. 8-8. V.y this Act, if the

fines on admittance of an infant are not paid, the lord may take the rents and
profits to satisfy the same ; but no forfeiture is to be incurred by an infant

for not claiming admittance, or non-payment of fines : ss. (i, 9.
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Nil conversion

(if infants'

jiroperty.

Cannot make
election.

Infant pro-

tector of

settlement.

minority (u). And the Court has no jurisdiction to authorise

any such aUenation, on the mere ground that it would be bene-

ficial to the infant {v) ; except that, under special circumstances,

the Court may authorise a mortgage of an infant's estate, to

raise money for the costs of necessary repairs [w).

In equity, as a general rule, a sale of an infant's real estate

does not affect a conversion, as between his heir-at-law and

his personal representatives ; but the money retains the char-

acter of real estate (x). It seems, however, that this is not the

case, where the sale is made by order of the Court, for the

infant's benefit (y).

An infant is incapable of electing to take, as unconverted,

property directed to be converted for his benefit, unless he

does so under the direction of the Court (z). Nor can he, unless

he acts under such direction, elect whether to take under or

against a will, which purports to dispose of his property, and

also gives him property belonging to the testator (a).

Infant as Trustee, &c.—An infant is deemed, on account

of his disabilities, an unsuitable person to fill the office of

trustee ; and, if appointed, the Court will remove him from

the trusteeship (6). If an infant be appointed sole executor,

administration of the estate is granted to some person on his

behalf, during his minority (c).

Under the Fines and Kecoveries Act, 1833 (c. 74), s. 33,

where the person entitled to be protector of a settlement imder

the Act, and not being the owner of a prior estate under the

settlement, is an infant, the Chancery Division of the High

{n) Burton, § 202 ; Bacon, Abr. Leases, 1-9. As to alienation by guardians,

under the Lands Clauses Consolidation Act, 1845, see p. 473.

(t) Marquh Camden v. Murrat/, 16 Ch. D. 161, 50 L. J. Ch. 282, 43 L. T.

661 ; Jie Hamilton, 31 Ch. D. 291, 55 L. J. Ch. 282, 53 L. T. 840.

(w) Re Jackson, 21 Ch. D. 786 ; Re Household, 27 Ch. D. 553, 54 L. J. Ch.

157 ; Commxj v. Fenton, 40 Ch. D. 512, 58 L. J. Ch. 282, 59 L. T. 928 ; R£ De
Tessier's Settled Estates, 1893, 1 Ch. 153, 62 L. J. Ch. 552, 68 L. T. 275 ;

Re

Montagu, 1897, 2 Ch. 8, 66 L. J. Ch. 541.

{x) Lewin, 1180 ; Ware v. Polhill, 11 Ves. 257. 278 ; Foster v. Foster, 1 Ch.

D. 588, 45 L. J. Ch. 301, 24 W. R. 185 ; Kelland v. Fidford. 6 Ch. D. 491, 47

L. J. Ch. 94 ; Mordaunt v. BeniceR, 19 Ch. D. 302, 51 L. J. Ch. 247, 30 W. R.

227 ; Re Norton, 1900, 1 Ch. 101, 69 L. J. Ch. 31, 81 L. T. 724.

(y) Steed v. Preece, L. R. 18 Eq. 192, 43 L. J. Ch. 687 ; Arnold v. Dixon,

L. R. 19 Eq. 113, 23 W. R. 314.

(2) Lewin, 1166 ; Robinson v. Robinson, 19 Beav. 494. As to such election

generally, see ante, p. 143.

(«) See Brown v. Bromi, L. R. 2 Eq. 481, 14 L. T. 694.

(6) Lewin, 37. As to vesting orders, under the Trustee Act, 1893, of lands

held by infants upon trusts, &c., see a^ite, pp. 156, 391.

(<) 1 Wms., Exors. 184, 185.
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Court of Justice is protector in his place. Otherwise, no pro-

vision is niiide for the case where the protector is an infant {d).

Effect of Infancy in Other Cases.—An infant cannot infant cann-.t

be a bankrupt ; nor can an adjudication of bankruptcy be made ^^ bankrupt,

in respect of a debt contracted during the debtor's infancy (e).

The effect of infancy, as regards the operation of the Statutes statutes of

of Limitations, and the law of prescription, has already been Limitations

mentioned (pp. 419, 429). tin.'"""'"

(d) Sug., R. P. Stat. 220. See ante, p. 104.

(() See Ex parte Jones, 18 Ch. D. 109, 50 L, J. Ch. (iT.i, 44 L. T. 588 ;
Ex

parte Kibble, L. K. 10 Ch. 37:?, 23 W. R. 433.



CHAPTER IV.

PERSONS OF UNSOUND MIND.

I'lesumed till Presumption of Sanity.—A person is presumed to be of
contrary sound mind, until the contrary appears ; and the burden of

proving liis insanity rests on any person who seeks to impeach,
on that ground, a transaction to which he was a party.

Alienations Insanity as Affecting Alienations, &c. — The will of a
and contracts person of unsouud mind is void, unless it be made in a lucid

voldabl
interval (a). His conveyance inter vivos is, it seems, void, if

the ahenee be a volunteer, and is voidable if he be a purchaser

with notice of the insanity (6). But if it be made in favour of

a purchaser for valuable consideration, without notice of the

insanity, it seems that it is valid ; since it has been held that

the contract of an insane person, whether it be executed or

executory, is binding on him, unless it can be shown that, at

the time when the contract was made, his insanity was known
to the person with whom he made the contract (c).

Powers of

comiuittee or

other author-

ised person.

Alienations, &o., on Lunatic's Behalf.—By the Lunacy
Act, 1890 (c. 5), which consolidates the principal statutes re-

specting lunatics, various powers, exercisable by order of the

Court in Lunacy, are given to the committee of the estate of

a lunatic so found by inquisition—and to such person as the

judge may appoint for the purpose, in the case of a lunatic

not so found by inquisition, for whose property an administra-

tion order had theretofore been made ; or a person lawfully

detained as a lunatic, though not so found ; or a person in-

capable, through mental infirmity arising from disease or age,

of managing his affairs ; or a person of unsound mind and
incapable of managing his affairs, whose property does not

{a) 2 Bl. Comm. 4".)7
; 1 Wras., Exors. 14, 16.

(h) 1 Dart, V. & P. ; E/Iiott v. Ince, 7 D. M. & G. 475 ; Manniwj v. Gill, L. R.
13 Eq. 485, 41 L. J. Ch. 7:56, 2(5 L. T. 14.

(c) Imperial Loan Co. v. Stone, 1892, 1 Q. P. 599. Gl L. J. Q. B. 449, 66 L. T.

oijij
; and see Price v. Berrimjton, 3 Mac. & G. 486.
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exceed in value £2000, or, as to its income, £100 per annum (d).

The powers so given include the following : to sell, or make
exchange or partition of, any of the lunatic's property ; to

grant leases of any property of the lunatic for building, agri-

cultural, or other purposes, including leases of minerals, whether
previously worked or not, and with or without the surface ; to

surrender any lease, and accept a new lease ; to accept a sur-

render of any lease, and grant a new lease—leases granted or

accepted under these powers being for such lives, or such terms
of years, and at such rent, &c., as the judge approves ; to

execute any leasing power, where the lunatic has a limited

estate only in the property over which the power extends ; to

perform any contract relating to the property of the lunatic,

entered into by him before his lunacy ; to surrender, assign,

or otherwise dispose of, with or without consideration, any
onerous property belonging to the lunatic ; and to exercise

any power vested in the lunatic for his own benefit, or in the

character of a trustee or guardian (ss. 120, 121, 124, 128, 129).

The Act also provides for the admittance of the lunatic to copy-

holds, by his committee, or by an attorney appointed by the

lord of the manor (s. 125) (e).—The jurisdiction of the Court
in Lunacy is not confined, however, to the cases enumerated
in the Lunacy Act, 1890 ; and, under its general jurisdiction,

it can direct the committee of a lunatic to deal with the lunatic's

estate in other ways, for his benefit (/).

The committee of a lunatic may act on his behalf for the other statu-

purposes of the Settled Estates Act, 1877 (c. 18; see s. 49). t"^.v po™ "^

And, under the Settled Land Act, 1882 (c. 38), s. 62, the com-
'^"'""'^

mittee of a lunatic tenant for life or person having the powers
of a tenant for life, under the Act, may, in his name, and on
his behalf, under an order in lunacy made on the petition of

any person interested in the settled land, or of the committee,
exercise the powers of a tenant for life under the Settled Land
Acts, 1882 to 1890.

As a general rule, the conversion of a lunatic's real or per- Lunatic's

sonal estate does not deprive his heir-at-law, or personal repre- estate not

sentatives, of any interest to which he or they would have converted,

been entitled if the conversion had not been made (g). And

{d) S. llfi, amended by Lunacy Act, 1891 (c. 65), ss. 27 (4), 28. Special
jiowers of dealing with estates of lunatics under £200 in value are given to
County Court Judges : see s. 1:52 of the Act of 1890.

(() As to the lord's power to enter on the land for recovery of the fine on
admittance, see s. 12G.

(/) lie Earl ofScfton, 1898, 2 Ch. S78, Cu L. J. Ch. rAS, 78 L. T. 7(i5.

(V) Levvin. 117(5. m Barker, 17 Ch. D. 241, 50 L. J. Ch. 384, 44 L. T. 33
;

He Smith, L. K. 10 Ch. 79, 23 W. I?. 297 ; cf. Bnldwin v. Smith, 1900. 1 Ch. 588,

C!' L. J. Ch. 33(), 82 L. T. (iK! ; JJortIo/ v. Fcndnrvcs, 1901, 2 Ch. 498, 70 L. J.

Ch. 745, S5 L. T. 64.

2 G
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Lunacy Act,

18it(), hereon.

Bankruptcy
"f lunatic.

Statutes of

Limitations

and prescrip-

tion.

Lunatic
trustee or

mortgagee.

Lunatic
executor,

administrator,

or protector of

settlement.

the Lunacy Act, 1800 (c. 5), contains an express enactment to

this effect, as regards moneys arising from any sale, mortgage,

or other disposition, under the Act. The Act also provides

that moneys received for equality of partition or exchange, or

under a lease of unopened mines, and fines, &c., on the grant

or renewal of a lease, shall, where the subject of the partition,

exchange, or lease was real estate, be considered as real estate
;

except that fines, &c., on the grant or renewal of leases of

property of which the lunatic was tenant for life, are to be

considered personal estate (s. 123). And the Court, on sanc-

tioning an enfranchisement of a lunatic's copyhold, will declare

that if the lunatic die intestate as to the enfranchised property,

his heir-at-law shall hold it in trust for any other person who
would have been the customary heir, if the land had not been

enfranchised (h).

The committee of a lunatic may, by leave of the judge,

take proceedings, or give any necessary consent, to have the

lunatic made a bankrupt (i).

The effect of insanity, as regards the operation of the Statutes

of Limitations, and the law of prescription, has already been

mentioned (pp. 419, 429).

The Lunacy Act, 1890 (c. 5), contains provisions for the

vesting of lands held by a lunatic or person of unsound mind,

as trustee or mortgagee, in any other person or persons, and
the appointment, in such case, of new trustees, by order of the

Court in Lunacy (ss. 135, 140, 141) (j).

If a person appointed executor or administrator be or

become of unsound mind, the administration will be committed
by the Court to another person (k). Under the Fines and
Recoveries Act, 1833 (c. 74), s. 33, where a protector of a settle-

ment is an idiot or lunatic, or of unsound mind, the Lord Chan-

cellor, or other person entrusted with the care of lunatics, is

protector.

(A) He Ryder, 20 Ch. D. 514, 30 W. R. 417.

[i) Ex parte Cahen, 10 Ch. D. 183 ; Re Lee, 23 Ch. D. 21(), 31 W. R. 802 ; Re
Jamex, 12 Q. B. D. 332, 53 L. J. Q. B. 575 ; and see ]5ankruptcv Act, 1883 (c.

52), s. 148.

[j) As to the jurisdiction of the High Court in these cases, see Re ill. LS!);),

1 Ch. 79, (>8 L. j. Ch. 80, 79 L. T. 459.

(/) 1 Wms., Exors. 441.



CHAPTER V.

FELONS.

Disabilities.—Prior to the Forfeiture Act, 1870 (c. 2'.]), by Law prior to

which forfeiture and escheat for treason and felony were '^'^^ "^ l^^O.

abohshed (p. 440), a person attainted of treason or felony could
not alienate any estate vested in him, so as to defeat the right

of the Crown, or lord of the fee, to enforce the forfeiture or

escheat (a).

By the above Act, no action for the recovery of any pro- Under the

perty, debt, or damages can be brought by a convict—which ^^'^•

term, in the Act, means a person against whom judgment of

death or penal servitude has been pronounced, on a charge of

treason or felony—so long as he is subject to the operation
of the Act, that is, after his sentence, and until the completion
of his punishment, or his pardon, death, or bankruptcy

; and a
convict is incapable, during such time, of alienating or charging
any property, or of making any contract, except when he is

lawfully at large under any licence (ss. 5-8, 30).

It seems that this Act does not disable traitors or felons Felon may
from disposing of real or personal estate by will. Their wills ^^j'^n^*^'^ ^y

were valid before the Act ; though they could not take effect
^^' "

as against the right of escheat or forfeiture (b).

A person is not, it seems, disabled by conviction for felony Felon

from being executor of a will, or administrator under an in-
^^'^cuior, or

testacy (c) ; or from being the protector of a settlement, under seukment.
the Fines and Recoveries Act, 1833 (c. 74) ; see s. 33.

Administrator of Felon's Property.—The Forfeiture Act, His duties and

1870 (c. 23), provides for the appointment by the Crown ofP'^^^'^^^-

an administrator of the convict's property ; in whom vests

all the real and personal estate of the convict, except property
acquired by him when he is lawfully at large under any licence

(ss. 9, 10, 30), and except, also, property vested in him as a
trustee or mortgagee—which remains vested in him, notwith-

(rt) 4 Cruise, t. 32, cli. 2, s. 40.

(h) See 1 Wnis., Exors. 59, 60.

((•) 1 Wms., E.xors. ISG.
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standing his conviction, under the Trustee Act, 1893 (c. 53),

s. 48 (cc). The administrator has absolute power (d) to let,

mortgage, sell, convey, and transfer any part of the convict's

property ; and out of such property to pay his debts, &c., and
to make allowances for the support of his family, or of the con-

vict himself when lawfully at large under any licence. Subject

to the exercise of these powers, the convict's property is to

be held in trust by the administrator, and the income thereof

is to be invested as he may think proper, for the use and
benefit of the convict or his successors—in whom it is to revest

on the convict ceasing to be subject to the Act ; and to whom
the administrator is liable to account in that event (ss. 12, 14,

16, 18, 29). The Act also provides that judgments or orders

of Court against the convict, for payment of money, may be

executed against his property (s. 27).

His duties and Curator of Felon's Property.—Provision is also made by
powers. ^}^g above Act of 1870 for the appointment, by justices of the

peace, of an interim curator of the convict's property, to act

until the appointment of an administrator—such curator being

empowered to take and recover possession of the convict's

property ; and to make allowances thereout for the support

of his family ; and to sell, with the authority of the justices

or a court of competent jurisdiction, any personal property of

the convict ; and being accountable as an administrator under

the Act (ss. 21-25, 29).

{cc) As to appointment of a new trustee by the Court, and vesting order in

such cases, see pp. 155, 391.

(<l) See Carr v. Anderson, l'.K)3, 2 Ch. 271), 72 L. J. Ch. 534, SS L. T. 50:i.



CHAPTER VI.

CORPORATIOxXS.

Definitions. — Corporations, or artificial persons created by Corporation

law, are eitlier aggregate or sole. A corporation aggregate -'ggi'^ii'ite.

consists of a number of individuals united together into one

society ; its existence being maintained in perpetuity, by the

succession of new members in the place of those who die, or

who are otherwise removed (a). Such corporations are of

various kinds, with reference to the purposes for which they

are formed. They include municipal corporations (consisting

of the mayor and commonalty of a town), joint-stock companies,

trading guilds, universities, colleges, deans and chapters of

cathedral churches, hospitals, &c. A corporation sole consists Corponitimi

of an individual, as holder of a particular office, and his sue- '^"'*''-

cessors in the office ; who are incorporated by law in order to

give them certain legal capacities, particularly that of perpetuity.

In this sense, the king or queen is a sole corporation ; and every

bishop, rector, or vicar is a sole corporation (6).

Creation of Corporations.—A corporation may be created Modes of.

by special Act of Parliament ; or by its registration as a joint-

stock company under the Companies Acts, 1862 to 1900. The
Crown, also, may, by letters patent, grant a charter of incorpo-

ration (c). A corporation may also exist, at common law, by
implied consent of the Crown ; to which origin are to be

referred all ecclesiastical corporations sole, as well as various

corporations by prescription—as the Corporation of the City

of London, and many others (d).

Contracts of Corporations.—By the common law, the How made,

contracts of a corporation aggregate must, in general, be made
in writing, under the common seal of the corporation (e)

;

{a) 1 Bl. Comm. IfiO.

(I>) Ibid.

(c) Ihid. 472, 473.

{d) Ibid. 472 ; see Re The Companij or Fraternity of Free Fishermen of Faver-

ham, 36 Ch. D. 829, 57 L. J. Ch, 1S7,- 57 L. T. 577.

(f) 1 Bl. Comm. 475.
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except as regards matters of small importance or urgency, and
the ordinary contracts of trading corporations. To this rule,

however, various exceptions have been made, as respects the

contracts of joint-stock companies, by the statutes under which

such companies are incorporated (/).

Alitnation in Acquisition of Laud by Corporations. — Mortmain.—
iiiurtiiiain Corporations may purchase lands ; but their capacity to hold

land is restricted by the law relating to alienations in mort-

main. Alienation in mortmain, in the proper sense of the

term, is an alienation of lands or tenements to any corporation,

whether aggregate or sole {g). In early times, the holding of

land by a corporation was prejudicial to the lord of whom the

land was held ; since he thereby lost the possibility of escheat

and other incidents of tenure, to which the land would have
Early prohibi- been subjcct in the hands of a private person. A statute of
tions of. Edward I. and subsequent statutes {h) (which, though aimed

chiefly at ecclesiastical bodies, applied to corporations generally)

therefore imposed restraints on alienations in mortmain. Under
these statutes, an alienation of land to a corporation was a

cause of forfeiture of the land to the lord of the fee, unless the

Crown had granted a licence to the corporation to take the

land ; and, when the land was held of a mesne lord, his licence,

also, was required for the purpose {i)—though the last require-

ment was subsequently removed, by statute {j).

Mortmain and The law as to alienation in mortmain is now contained in
Charitable ^he Mortmain and Charitable Uses Act, 1888 (c. 42), Part 1,

ibt^H.
° ' which enacts, in effect, that, if any land—which here includes

tenements and hereditaments, corporeal or incorporeal, of any
tenure (k)—shall be assured to, or for the benefit of, or shall

be acquired by or on behalf of, any corporation, in mortmain,
otherwise than under the authority of a licence from the Crown,

or of a statute for the time being in force, the land shall be

forfeited to the Crown from the date of the assurance, and the

Crown may enter upon, and hold, the land accordingly. The
Act, however, provides that if the land is held directly of a

mesne lord, he may enter within twelve months from the date

of the assurance ; and that if the land is held of more than one

(/) Pollock, Contracts, c. 2 ; 1 Lindley on Companies, bk. 2, ch. 4, s. 2.

As to contracts of companies formed under the Companies Acts, 18()2 to 1900,

see the Companies Act, 1S()7 (c. 131), s. 37.

(g) 2 Bl. Comm. 2()8. As to the use of the term mortmain, in connection
with gifts to charitable uses, see ante, p. 293.

(/() 7 Ed. 1, Stat. 2, c. 13 {de Rdiyiosis), 1279 ; 13 Ed. 1, c, 32 ; 15 Rich. 2,

c. 5 ; 23 Hen. VIIL, c. 10.

(i) 2 Bl. Coram. 2(!9-273.

U) 7&8 Will. 111., c. 37.

{k) See ante, p. 293, note (a).
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mesne lord in gradation under the Crown, the superior of the

mesne lords may enter on the land at any time within six

months after the time at whieh the right of the inferior lord

to enter expires ; and that if the right of entry under the Act
is exercised by or on behalf of a mesne lord, the land shall be
forfeited to that lord from the date of the assurance, instead

of to the Crown (ss. 1-3).

Certain alienations to, or for the benefit of, corporations Exemptions

may, under various statutes, be made without licence in mort- ^^y statute,

main. These include alienations in augmentation of poor ecclesi-

astical benefices (l) ; alienations to incorporated charities (m)

;

and, in general, alienations to incorporated joint-stock com-
panies. Companies incorporated by special Acts of Parliament
are usually empowered thereby to hold land without Crown
licence ; and a similar provision, contained in the Companies
Act, 1862 (c. 89), is applicable to all companies registered under
that Act. The Act provides, however, that if the company be
formed for the promotion of art, science, religion, charity, or

any hke object not involving the acquisition of gain, it may
not hold more than two acres of land, unless with the sanction

and hcence of the Board of Trade (ss. 18, 21).

Limitations to Corporations.—In conveyances to corpora- Form of.

tions, whether sole or aggregate, the word heirs is not necessary

to pass the fee simple. A conveyance to a corporation aggre-

gate will pass a fee without any words of limitation ; but in a

conveyance to a corporation sole, other than the Crown, the

word successors is necessary, as a word of limitation (w).—

A

corporation cannot, it seems, take lands to the use of others ;

but it may be seised of the legal estate in land, as a trustee (o).

At common law, corporations, whether aggregate or sole, As joint

could not be joint tenants with each other ; nor could a corpora- t«"^"t.

tion be joint tenant with a natural person. In such cases,

limitations that would create a joint tenancy between indi-

viduals would create a tenancy in common (p). The law on
this point has been altered, however, by the Bodies Corporate
Joint Tenancy Act, 1899 (c. 20), which enables a body corporate

to acquire and hold property in joint tenancy, and provides
that, on a dissolution of the corporation, its property shall

devolve on the other joint tenant.

(/) 17 Car. 11., c. 3, 2 & 3 Anne, c. 11 (establishing Queen Anne's Eounty)
;

and subsequent statutes.

(7/1) Charitable Trusts Act, 1855 (c. 124), s. 35 ; Charitable Funds Invest-
ment Act, 1870 (c. 34). The consent of the Charity Commissioners is required
for a purchase of land.

(n) 4 Cruise, t. 32, ch. 22, ss. !), 10.

(o) See 2 Sand. Uses, 27, 28 ; Sug., Gilb. Uses, 7 ; Lewin, 30.

(p) Co. Litt. litUa.
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Cannot be A corporation cannot hold copyhold land, as tenant by copy
copyhold of court Toll {q).

Sstration Under the Companies Act, 1900 (c. 48), mortgages and

of charges by charges created thereafter by a company registered under the
companies. Companies Acts, 1862 to 1900, are void as against the liquidator

or any creditor of the company, unless filed with the Registrar

of Joint Stock Companies, as prescribed by the Act, within

twenty-one days after their creation ; but without prejudice

to any contract or obligation for repayment of the money
thereby secured (s. 14). But the Court, on due cause being

shown, may extend the time for registration, or may order the

rectification of an omission or mis-statement in the registration.

Extent of Alienation by Corporations.—A corporation may alienate
power of.

j^g lands, unless the alienation would be inconsistent with any
special purpose for which the corporation has been formed (r),

or is a disposition expressly prohibited by statute. By various

statutes, ecclesiastical corporations, colleges, and hospitals

are restrained from alienation, except by way of lease for

certain terms, and under specified conditions (s) ; and all

charges upon ecclesiastical benefices are, with certain excep-

tions, made void (t). By the Crown Lands Act, 1702 (c. 1),

Crown lands were made inalienable, except as to certain leases

thereof. By other statutes,- however, grants may be made
by the Crown of lands escheated or forfeited (u) ; and the

Commissioners of Woods, Forests, and Land Revenues are

empowered to lease, sell, or exchange Crown lands, except

the royal forests and parks (v). The above restrictions do not

apply to lands constituting the private estate of the Crown (w).

Object of the

Act.

Acquisition of Land under the Land Clauses Consolida-

tion Act, 1845 (c 18).—This Act regulates the purchase of

land by a railway company, or other corporate body acquiring

land for an undertaking or work of a public nature, where the

purchase is made in pursuance of extraordinary powers of

purchasing the land, given by special Act of Parliament to the

company or corporation (see s. 2). A brief notice of the chief

provisions of the Act may, therefore, follow the preceding

(7) Scriv. (_'(jp. 29 ; Att.-(hn.. v. Lcwln, 1 Cooper, 51, 51.

(r) See Mulllnrr v. Midlmui Railway Co., 11 Vh. D. (Ul, 619, 40 L. T. 121,

27 W. R. 380 ; (irand Junction Canal Co. v. Pittij, 21 Q. B. D. 273, 57 L. J.

Q. 13. 572, 59 L. T. 707.

(.s) As to these statutes, see 2 Bl. Comm. :J1,S, 321 ; Burton, §§ 217, 218.

(t) See Burton, § 219.

(n) See Burton, § 210 ; Intestates Estates Act, 18S4 (c. 71), s. G.

(v) The Crown Lands Acts, 1829 (c. 50), and 1832 (c. 1).

(w) The Crown Private Estates Act, 1800 (c. 88).
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remarks on the capacity of corporations, in general, with re-

spect to rights of property in land.

The Act (s. 7) empowers corporations, tenants in tail or Sales by

for life, married women seised in their own right or as entitled ^'""^'^^ownerH

to dower, guardians, committees of lunatics and idiots, trustees u^idirdlH-""
for charitable and other purposes, executors and adminis- ability,

trators, and all persons entitled, for the time being, to the
receipt of the rents and profits of land authorised by the special

Act to be taken, in possession, or subject to any estate in

dower or lease, to sell and convey such land to the promoters
of the undertaking—by which expression is meant the com-
pany, corporation, or persons, who are empowered to execute

the work or undertaking. And this power of sale and con-

veyance operates, except in the case of a doweress or lessee,

to pass the fee simple ; and married women, whether of full

age or not, may convey, as if they were of full age and un-
married. But trustees cannot sell under these powers, on
behalf of beneficiaries who are sui juris and able to dispose of

the fee simple (x) ; nor can an equitable owner convey the
legal estate, and the legal owner must join in the conveyance (y).

The promoters requiring to purchase land under the Act Notice to

must give to all parties interested in the land, or enabled by '•'"'^^t.

the Act to sell and convey the same, a notice to treat, stating

the intention to take the land (s. 18). This notice binds the
promoters to take and pay for the land ; but the contract
between the parties is not complete until the price has been
fixed, either by agreement, or in one of the other ways pre-

scribed by the Act (2).

The price or compensation to be paid to the seller may be Price, or

determined by agreement (s. 22). If, however, the seller is a t^<'u:ip«»satioii,

person under disability or incapacity, and has no power to
"'^ ^^"^ '

sell except under the x4.ct, the price or compensation must not
(unless it has been determined in one of the ways mentioned
in the following paragraph) be less than a sum to be fixed by
two surveyors, appointed one by either party, or, in case of

their disagreement, by a third surveyor appointed by two
justices (s. 9).—If the price or compensation be not so agreed,
and the sum claimed does not exceed £50, the amount is to be
settled by two justices (s. 22) ; otherwise, it is to be settled by
arbitration, or by the verdict of a jury, at the option of the
party claiming compensation (s. 23). The promoters, however,
may obtain immediate possession of the land, on depositing

(x) Peters V. Lcwcs and E. Grinstead Ry. Co., 18 Ch. D. 429, 50 L. J. Ch. 839,
45 L, T. 234.

(y) Lippincott v. Smyth, 2!) L. J. Ch. 520, 2 L. T. 79, S W. R. 836.

(:.) Adams v. Londwi and Blackioall Ry. Co., 2 Mac. & G. llS ; llardiaij v.

Met. Ry. Co., L. R. 7 Ch. 154, 41 L. J. Ch. 371, 2G L. T. 109.
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in the bank, to the account of the Paymaster General, the

estimated vahie of the land, and giving security for the pay-

ment of such compensation as may be eventually fixed (s. 85).

I'ayment of When the vendor is not able to sell and convey otherwise
price or com- than Under the provisions of the Act or the special Act, the
pensa ion.

purchase-money or compensation, if it exceeds £2(X), is to be

paid into the bank, to the account of the Paymaster General

(s. 09). If it does not exceed that sum, it can be paid either

into the bank or to trustees (s. 71) ; except where it does not

exceed £20, in which case it is to be paid to the parties bene-

ficially entitled to the rents and profits of the land ; or, in case

of their incapacity, to their respective guardians, husbands,

committees, or trustees, for their use (s. 72). Money paid into

the bank, as above provided, is to be applied either in purchase

or redemption of the land tax, or any incumbrance affecting

the land purchased or other land subject to the same settle-

ment, or in purchase of other land, to be settled in the same
manner as the purchased land, or in removal, repair, or re-

placement, of buildings (a) ; and until so applied, the money
is to be invested, and the income thereof paid to the person

who would have been entitled to the rents and profits of the

land (ss. 69, 70) (6).

Conveyance. Conveyances under the Act may be according to forms in

the schedules to the Act, or as near thereto as the circumstances

of the case admit, or by deed in any other form which the pro-

moters may think fit (s. 81). Conveyances according to the

forms in the schedules, or as near thereto as the circumstances

admit, operate to merge all attendant terms of years (con-

tinuing, nevertheless, to afford the same protection as if they

had been kept on foot) (p. 88), and to bar all estates tail, and
all other rights, titles, remainders, reversions, limitations, trusts

and interests whatsoever", in the lands {ib.) (c).

Supeifluou.s Such lands as are not required for the purposes of the

undertaking are to be sold by the promoters, within the time

prescribed by the special Act, or, if no time be so prescribed,

then within ten years after the expiration of the time thereby

limited for the completion of the works. Such superfluous

lands, unless situate within a town, or built upon, or used

for building purposes, are to be offered, first, to the person

then entitled to the lands, if any, from which the same were

originally severed ; and if he refuses, or for six weeks neglects

(a) That the money may also be applied as capital money under the Settled

Land Acts, 1882 to 1890, see S. L. Act, 1882 (c. 38), s. 32, a^itc, p. 70.

(b) As to the application of the equitable doctrine of conversion to the

money so paid into court, see ante, p. 111.

(«) As to the power of the promoters to convey to themselves in certain

cases, by deed-poll, see ante, p. 321. And as to where the land is copyhold,

see ante, p. 322.

lauus
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to signify his wish to purchase the same, or cannot be found,

then to other adjoining owners ; and unless a sale be made,
cither to such person or to adjoining owners, the superfluous

lands remaining unsold after such period are to vest in, and
become the property of, the owners of the land adjoining

thereto, in proportion to the extent of their lands respectively

adjoining the same (ss. 127-129).—In a conveyance by the pro- Covenants

motors, the operative word 'grant' implies covenants for title, "uplied, on

similar to those usually given by a vendor conveying the fee
°'^^^^ "^'

simple as beneficial owner (p. 277) (s. 132).



PAIIT V.

REGISTRATION OF TITLE TO LAND UNDER THE
LAND TRANSFER ACTS, 1875 AND 1897.

A special In the preceding chapters, the law of property in ]and has been
system. considered without reference to the provisions of the Land

Transfer Acts, 1875 (c. 87), and 1897 (c. 65), relating to regis-

tration of title to land. Under those provisions, and rules

made in pursuance of them (a), land becomes subject, by regis-

tration, to special rules, whereby some of the general principles

of the law of land are varied in important respects. At present,

however, the provisions referred to are not of general applica-

tion ; since registration under the Acts is not yet compulsory,
except (to a limited extent) as regards land in the County of

London. The system of registration under the Acts is, there-

fore, conveniently considered apart from the general law of

property in land.

Its chief The main objects of these enactments are—to give to regis-

objocts. tration of ownership of land, in certain cases, the effect of a

title thereto that shall be unimpeachable, either absolutely, or

subject to reservations ; to give to a holder of a charge on
registered land, whose security is registered, certain rights and
powers, protective of his security and for its reahsation ; and
to render transfers and transmissions of registered estates and
securities effectual, to the like extent, by means of registration

;

while preserving the validity of dispositions of the land made
without registration, subject to rights existing by virtue of

the registration ; and, under certain conditions, enabling persons

entitled to unregistered interests in the land, to protect those

interests against dealings with the land, by registered transfers

or charges, to their prejudice. An outline of the provisions of

the Acts and Rules, by which these purposes are carried out, is

given in the following chapters.

(a) Now, the Land Transfer Rules, 1903 ; see Rules 344, 345.



CHAPTER I.

THE REGISTEE.

Registkation under the Acts is made by entry of the matter The Register

;

to be registered, in a Register kept in the Office of Land Registry, >" three parts.

in London ; an institution estabhshed by the Land Transfer

Act, 1875, with a registrar (b) and other officials.—The Register

consists of three portions, called the Property Register, the

Proprietorship Register, and the Charges Register, respec-

tively (R. 1).

The Property Register.—This contains a description of the What it

land comprised in the title, with a reference to a filed plan of
contains,

it (c) ; and any necessary notes, as to certain rights or liabilities

that may affect the ownership (R. 3). It alsc contains, in the

case of leasehold land, certain matters respecting the lease
;

and a reference to the lessor's title, if registered (R. 5).—The

precise position of the boundaries of the land may be indicated,

on the filed plan or otherwise, after notice to the owners and

occupiers of the adjoining lands ; otherwise, the plan indicates

the general boundaries only, and the exact line of boundary

is left undetermined (Rules 272, 274).

The Proprietorship Register.—This states the nature of the Its contents,

title, and the name of the registered proprietor of the land,

and cautions, inhibitions, and restrictions (pp. 505, 500), affecting

his right of disposing of it (R. 6).

The Charges Register.—This contains, as well incumbrances Matters

prior to registration, as also - subsequent charges, and other contame.l m.

incumbrances (including notices of leases, and of estates in

dower or by the curtesy
; p. 505) ; and notes as to rights ad-

versely affecting the land ; and dealings with registered charges

and incumbrances (R. 7).

An index map, showing the position and extent of every Index map.

registered property, and its number on the Register, is kept

in the Registry ; and this, and a list of the pending applica-

tions for registration (but no other documents) are open to

general public inspection (Rules 12-14).

(h) As to the finality of the Registrar's decision in merely formal matters ;

and the right of appeal from his decision to the Court, or his right to refer

such matters to the Court ; and his discretionary powers, see Rules 2;u;, 2!)7,

341. "i'he Court' in the Acts and Rules means the Chancery Division (see

Rule 29J)).

((•) As to plans for purposes of registration, see Rules 2()'.)-277.



CHAPTER II.

FIRST REGISTRATION.

Sect I.

—

What Land or other Hereditaments may
BE Registered.

Tenure must As to Tenure.—Land, to be capable of registration under the
be freehold,

^^^g^ ^^^^g^ j^g q£ freehold tenure, whether the estate registered

be the fee simple or a leasehold for years (Act of LS75, s. 2).

This excludes copyhold land, and estates therein ;
and, for

the purposes of the Acts, customary freehold, where an admis-

sion or any act by the lord of the manor is necessary to perfect

the title of a purchaser from the customary tenant, is not

deemed land of freehold tenure [ih.). But a registration of

land with absolute or qualified title, found to have been made
contrary to the foregoing provision, is not to be annulled, but

is to be deemed an error not capable of rectification, and a

subject of indemnification (p. 502), accordingly (Act of 1897,

Sched. 1). It would seem that, under the last provision, copy-

hold land, registered in error, becomes alienable and chargeable

under the Acts, but in other respects remains subject to the

manorial rights of the lord of the manor, these not being in-

cumbrances under the Acts (see Act of 1875, s. 18 (6) ).

Meaning of
' Land.'—The term land, within the meaning of

the Acts, includes all hereditaments, corporeal and incorporeal

(Act of 1897, s. 24 ; and see Act of 1875, s. 82).—An undivided

share in land may be registered (Act of 1897, s. 14 ; see R. 77).

AH heredita

ments
included.

Sect. II.

—

By whom a Title may be Registered.

Who may In case of Freehold Land.—Application may be made for

apply for registration of the applicant, or a nominee or nominees of his,

reicistration of
^^ proprietor or proprietors of freehold land—a term used in

the Acts as meaning the fee simple in land of that tenure

—

which (1) he has contracted to buy for his own benefit ; or

(2) he is entitled to for his own benefit, at law or in equity
;

or (3) he is capable of disposing of for his own benefit, by sale
;

and, in any of these cases, whether the estate is or is not

fee simple.
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subject to incumbrances; Imt jnovided iluit, in cast; (1), the

vendor consents to the apphcation (Act of 1875, s. 5).

In case of Leasehold Land:—Apphcation may be made for Who may

registration of the apphcant, or a nominee or nominees of his, *I'P'>' ^"\

as proprietor or proprietors of leasehold land (that is, a lease- iefsehi'.lds."

"

hold estate in land) held under a lease, or sub-lease, for, or

determinable on, a life or lives {d), or for a term of years of

which more than twenty-one are unexpired, and not being a

term created for mortgage purposes, and which he (1) has con-

tracted to buy for his own benefit ; or (2) is entitled to for his

own benefit, at law or in equity ; or (.'}) is capable of dispos-

ing of for his own benefit, by sale ; and subject to the like

provisions as to incumbrances, and the vendor's consent in

case (1), as are above mentioned with respect to freehold land.

But where the lease absolutely prohibits alienation, the title

cannot be registered under the Acts ; and where it prohibits

alienation without licence, all rights and remedies arising upon
alienation without licence are to be expressly excepted from

the effect of registration (Act of 1875, s. 11 ; Act of 1897,

Sched. 1 ; Rules 60, 62).

As to FreeJiold or Leasehold Land.—A person holding land Land subject

in trust for sale, and any trustee, mortgagee, or other person, *" P"wer

having a power of selHng land, may apply to be registered as

first proprietor of the land, with any title with which a pro-

prietor may be registered under the Acts, with the consent

of the persons (if any) whose consent is required to the exercise

of the trust or power of sale (Act of 1875, s. 68) (e). Since

notices of trusts are excluded from the Register (p. 483), a

trustee or mortgagee registered under the foregoing provision

with absolute or good leasehold title may, by transfer to a

registered transferee for value, put an end to the interest of

the cestui que trust or owner of the equity of redemption in

the land (p. 493) ; except so far as that interest may have been

protected by the registration of a caution or inhibition or

restriction (pp. 505, 506).

Having regard to the effect of registration, as regards the Estates in pos-

estate acquired thereby (p. 481) (ee), it seems clear that, in the
H^^i^Zihie^'

foregoing provisions, the estate in fee simple, or leasehold estate, "

the title to which, or power over which, confers the right of

applying for registration, means an estate in actual possession,

or subject only to a lease or sub-lease (/).

(d) As to the meaning of the term lease for life or lives, see mitc, p. a(j.

(f) As to the a|)plication of this provision to land held for charitable uses,

see Rules So to SC!.

(cc) See, also, the form of application for registration with possessor}- title,

L. T. R. Sched. 1, form 2.

(/) But a lease in possession and a reversionary lease in the same land

and vested in the same person are deemed one lease for the purposes of

registration ; Rule (ifi.
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Settled

Land.

Other land

subject to

S. L. Acts.

Joint owners.

Caution

against first

retristration.

In case of Settled Land.—Settled land, within the meaning

of the Settled Land Acts, 1882 to 1890, may, at the option of

the person who is tenant for life thereof within the meaning

of those Acts, be registered, either in his name, or in the names

of the trustees with power of sale (if any), or in the names of

the persons in whom an overriding power of appointment

(if any) of the fee simple is vested (Act of 1897, s. 6 (1)).

The application for registration may be made by any person

capable of being registered as proprietor, with the consent

of the other persons (if any) whose consent or concurrence is

necessary to a sale by that person (Rule 78). Restrictions or

inhibitions (p. 506) are to be entered on the Register, for the

protection of the rights of the persons beneficially interested

in the land (Act of 1897, s. 6 (2) ). It is not, however, the duty

of the trustees or the Registrar thus to protect the interests

of any person who would not have been a necessary party to

a sale or mortgage, if the land had been unregistered ; but notice

is to be given to such of the beneficiaries (if any) as the

Registrar shall direct, and any such person can, if he desires

(but at his own risk), lodge a caution, or apply for an inhibition

(Rule 80).—Where settled land is registered under these pro-

visions, with an absolute or good leasehold title, the provisions

of the settlement will be liable to be defeated by a transfer

of the land, by the registered owner for the time being, to a

registered transferee for valuable consideration (p. 493) ; except

so far as those provisions are protected by registered restrictions

or inhibitions {g).

The foregoing provisions as to settled land do not, it would

seem, apply to cases in which a person who is not, strictly,

a tenant for life within the meaning of the Settled Land Acts,

1882 to 1890, has the powers of a tenant for Hfe under those

Acts, by virtue of sect. 58 of the Act of 1882 (p. 62). Such a

person can, however, apply for registration as first proprietor

as being a person having (under the Settled Land Acts) a power

of selling the land (see p. 479) ; and the provisions above men-

tioned, as to the entry of protective restrictions and inhibitions,

will not, apparently, apply in this case.

In case of joint ownership.—Two or more persons entitled

for their own benefit concurrently or successively, or partly

in one mode and partly in another, to such estates in land as

together make up an estate which, if vested in one person, would

entitle him to be registered as proprietor of the land, may apply

for registration as joint proprietors (Act of 1875, s. 69 ; Act

of 1879, s. 14 ; Rule 77).

Any person having or claiming such an interest in any un-

(7) See the forms of restrictions applicable to settled land

Rules, 190:5, Schcd. I., Nos. ()-12.

Tiand Tran.sfer
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registered liuul as entitles him to o})jeet to any disposition

thereof beiiifj; made without his consent, may, V)y lodging a

caution witii tiie Registrar, ])rcvent registration of the land

until notice has been served on the cautioner to appcvar and

ojjpose the registration, and fourteen days, or such other period

(not less than seven days) as the Registrar may direct, shall

have elapsed from the serving of the notice, or entry of appear-

ance by the cautioner (Act of 1875, ss. G0-()4 ; Rules 88-!)l).

Sect. ITI.—The Title acquired by Registration.

Freehold land may be registered either with an absolute Kinds of

title, or with a possessory title, merely ; and leasehold land may '^gistered

be registered with either of those titles, or with a ' good lease-

hold title.' On application for registration of an absolute title,

or (in the case of leasehold land) a good leasehold title, a title

called a qualified title may, under circumstances presently

mentioned, be registered.

Effect of First Registration with Absolute Title.—This, in the Estates in

case of freehold land, vests in the first registered proprietor frt^ehold land

an estate in fee simple in the land with its appurtenances
; thereby,

subject to (1) the incumbrances, if any, entered on the Register
;

and (2) such liabilities, rights, and interests, if any, as are de-

clared by the Acts not to be incumbrances (p. 483)—unless the

contrary is duly expressed on the Register ; and (3) where the

first registered proprietor is not entitled for his own benefit to

the land, as between himself and any persons claiming under

him—to any unregistered estates, rights, interests or equities,

to which such persons may be entitled ; -but free from all other

estates and interests, including those of the Crown (Act of

1875, s. 7). But the rights of the Crown, as regards escheat

and forfeiture, are not affected by the registration (s. 105).

In the case of leasehold land, the registration vests in the Est.ato in

first registered i)roiirietor the possession of the land leased, for I'-i^eholds

all the leasehold estate described in the lease, with all appurte- thereby.

nances ; subject to all implied and express covenants, obliga-

tions, and liabilities incident to the leasehold estate ; and, to

such incumbrances, liabilities, &c., and unregistered estates, &c.,

as the estate of a first registered proprietor of freehold land

with absolute title is subject to ((1), (2) and (3) supro); but

free from all other estates and interests, including those of the

Crown (Act of 1875, s. 13 ; Act of 1897, s. 22 (G) b ; Rule 55).

The Crown's rights to forfeitures are preserved, as above men-
tioned (Act of 1875, s. 105).

Effect of Registration ivith good Leasehold Title.—This does Is snbject to

not affect, or prejudice the enforcement of, any estate, right, •'^ssor's title,

or interest, affecting, or in derogation of, the title of the lessor

2 H
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Is subject to

any excepted
interest.

Ls subject to

subsisting

adverse

interests.

Included in

effect of

reffistration.

Aune.xationcf

to grant the lease ; l)ut, in other respects, it has the same effect

as registration with an absokite title (Rule 56).

Registration ivitli Qualified Title, and its Effect.—This is a

title that may be registered where, on a])]ilication for registra-

tion with an absolute title, or (of leasehold land) with a good
leasehold title, it appears that the title can be established for

a limited period only, or subject to certain reservations. In

such case, upon the applicant's request, some estate, right, or

interest, arising before a specified date, or under a specified

instrument, or otherwise particularly described in the Register,

is excepted from the effect of registration. A title registered

subject to such an exception is called a qualified title. Subject

to the exception, the registration has the same effect as registra-

tion with an absolute title (Act of 1875, s. 9 ; Rules 58, 59).

Effect of Registration with Possessory Title.—First registration

of freehold or leasehold land with a possessory title does not

affect, or prejudice the enforcement of, any estate, right, or

interest, adverse to, or in derogation of, the first registered

proprietor's title, and subsisting or capable of arising at the

time of his registration (and, in the case of leasehold land,

whether in respect of the lessor's title or otherwise) ; but, in

other respects, it has the same effect as registration with an

absolute title (Act of 1875, s. 8 ; Rule 57).—The expression
' capable of arising,' in this provision, would seem to refer to

interests which, at the time of registration, are merely con-

tingent ; or which may arise thereafter, through the exercise

of a then existing power ; or which may thereafter be derived

out of then subsisting interests.

Appurtenances, &c.—Registration of a person, as proj^rietor

of land, vests in him, together with the land, all its appuitenances,

actual or reputed, or, at the time of registration, demised, occu-

pied, or enjoyed with it, or reputed or known as part or parcel

of it or any part of it (Rule 254).

Restrictive Conditions.—Any restrictive conditions running
with, or capable of being legally annexed to, land, or of affecting

assigns thereof by way of notice (pp. 40, 81, 82), may be annexed
to land on its first registration, or at any time afterwards ; and
the registered proprietor, and every transferee, or other person

deriving title under him, will be deemed to be affected with

notice of such conditions. But the proprietor of a prior registered

charge or incumbrance will be unaffected by the conditions,

unless he has concurred in their annexation. Any such, con-

dition may be modified or discharged by order of the Court, on
proof that such modification will be beneficial to the persons

principally interested in their enforcement (Act of 1875, s. 84
;

Act of 1897, Sched. 1 ; Rule 22:5) (A).

(A) See Ground Rent Development Co. v. West, 1902, 1 Ch. (374, 71 L. J. Ch.
354, 8(5 L. T. 403.
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Trusts.—Neither the Registrar, nor any person dealing with Do not affect

registered land or a registered charge, is to be affected with registered

notice of a trust, express, implied or constructive
; and re-

JilllJjice'^^

ferences to trusts are as Mr as possible to be excluded from
the Register (Act of 1897, Sched. 1). This provision, of coarse,
does not affect unregistered equitable interests to which the
registered estate remains subject on first registration, or after

a registered transfer (pp. 481, 493).

Restriction on Operation of Statutes of Limitations.—A title No acquisitif.n

to registered land, adverse to, or in derogation of, the title of ^y-. ^s against

the registered proprietor, cannot be acquired by any length 1^"'^^,',^^

'"'^

of possession. This provision is subject, however, to the fol-

lowing qualifications. (1) Where, but for the provisions of the
Acts, a person would have obtained a title by possession to
registered land, the Court may, on his application—but subject
to any estates or rights acquired by registration for valuable
consideration—order the Register to be rectified (p. 502).

(2) The provision is not to prejudice, as against any person
registered as first proprietor with a possessory title only, any
adverse claim, in respect of length of possession, of any other
person who was in possession of the land at the time of registra-

tion of such first proprietor (Act of 1897, s. 12, and Sched. 1).

Matters not deemed Incumbrances.—The liabilities, rights, and Registered

interests to which land may be subject, and which are not ^'^"'^ '^ ^"^i^''^'^

deemed incumbrances within the Acts {supra, pp. 481, 432),
*" ''^''^^•

comprise the following : (1) Liabilities Iby reason of tenure
;

(2) Succession and estate duties, land tax, and tithe rent-

charge
; (3) Rights of common and easements

; (4) Rights to
mines and minerals created before the registration of the land,
or the 1st of January, 1898

; (5) Rights of entry, search, and
user, in respect of such rights to mines and minerals

; (6) Rights
of fishing and sporting, seignorial and manorial rights, and
franchises

; (7) Leases, or agreements for leases, and other
tenancies for terms of twenty-one years or less, where there is

an occupation under such tenancies
; (8) Lialjility to repair

the chancel of a church, or embankments, or sea or river walls
;

(9) Drainage rights; (10) Customary rights; (11) Public
rights

; (12) Profits d prendre ; and (13) Subject to the pro-
visions of the Land Transfer Act, 1897 (see sect. 12, sujwa),
rights acquired, or in course of being acquired, under the Limita-
tion Acts (Act of 1875, s. 18 ; Act of 1897, Sched. 1).

Special Entries on the Register.—The existence of the matters Notifications

last enumerated may be noted on the Register ; and those "^ I'^^^^'l'tie-s

numbered (4) and (5) are to be so noted (Act of 1875, s. 18
; Register.

Rule 215) {i). A power of re-entry, or right of reverter, may

(0 See also Rules 2i;5, 211, as to special entries respectinc: mines and
minerals.
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also be so noted ; and, on application for registration with an
absolute title, any liability to estate or succession duty that

would affect a purchaser from the first registered proprietor, if

the land were unregistered, is to be so noted (Act of 1897, s. 1.'5,

and Sched. 1). Exemption of the land from liability for land

tax, tithe rent-charge, or succession duty, may also be noted
on the Register (Act of 1875, s. 18).

Notifications Where, on first registration of land, it appears that there
of leases on

^j, j^ leasc Or sub-lcasc, as the case may be, already registered,
" "

'^ affecting the same land, a reference thereto may be directed

to be entered in the charges Register (Rule 64). And on regis-

tration of a leasehold title, it is to be noted against the freehold,

or superior leasehold, title, if that title be registered (Rule Go).

Notification of Where notice of an incumbrance afTecting registered land,
discharge of including a lease of the land, has been noted on the Register,

its subsequent discharge or determination may also be noted

thereon (Rules 216-222).

Sect. IV.

—

Proceedings for obtaining

First Registration.

Application. Registration of Freehold Land with Absolute Title.—The
applicant must deliver at the Registry an application for registra-

tion, containing, among other things, particulars of the land

and a statement as to its value (Rules 30 and 31, and Sched. 1,

Form 3) ; also an abstract of title, and all documents relating

to the title, in his possession, or under his control (Rule 34) {j).

lOximiination ^hc title is examined by, or under the superintendence of,

^'^ '"

the Registrar ; but he may refer it to one of the Counsel who
are the examiners of title for the purposes of the Rules''(sec

Rule 313), and may act on his opinion (Rules 35, 36 a, 40).

Relaxations in When either (1) the land has been sold or purchased under
certain cases. ^^ order of thc Court ; or (2) has been registered with a pos-

sessory, or qualified, title, for six years prior to the date of

the application for registration with an absolute title, the first

proprietor having been a purchaser on sale ; or (3) when the

title has been fully investigated before the date of the ap]ilica-

tion—the examination may be modified as the Registrar sliall

A.lvertise-
^hiuk fit (Rule 36 (b) ).

nient of The application is to be advertised as directed by thc Rules
application. (RulcS 37-39).
Objections to Any pcrsou may, by notice in writing, object to the registra-
re<;istrati.)n.

^j^^^ . ^^^j ^^^^ ^j^|g -g j^^^ registered until the objection has

been withdrawn or otherwise disposed of (Rules 41-43).

ij) As to the Ileiji.strar'.s powers of comjielling the production of documents
of title to the production of which an applicant for registration is entitled,

see Act of 1S75, sect. 71.
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When all requisitions and objections (if any) have been Completion of

disposed of, the proper entries for the Register are drawn by registration,

the Registrar and approved by the appHcant or his sohcitor

;

and, at the expiration of the time fixed by the advertisements,
and by any notices that may have been directed—and after a
statutory declaration has been made by the applicant and his

solicitor, as to all documents, incumbrances, and matter affecting

the title, having been disclosed, and on certain other points
(Act of 1875, s. 70, Rule 47)—and when the Registrar's require-

ments (if any), as to the marking of any of the documents of

title with notice of the registration, have been complied with
(see Act of 1875, s. 72)—the registration will be completed,
and the documents of title (except any that may have to be
retained in the Registry) will be dehvered to the applicant

;

and the land certificate will be delivered to him, or, if he prefers

it, deposited in the Registry.

Registration of Freehold Land with Qualified Title.—Where How
the Registrar decides that a qualified title only should be entered, completed.

and the apphcant requests such entry, the Registrar frames
the proper entries for the Register, and registers the Cjuahfied

title accordingly (Rule 49).

Registration of Freehold Land with Possessory Title.—The Mode of

applicant must deliver at the Registry an apphcation for application

registration, containing a description of the land and a state-
^"^*

ment as to its value—or, if the Registrar thinks fit, the draft
entries for the register—accompanied by either (a) a deed or
document conferring a title under which application for registra-

tion as first proprietor can be made ; or (b) a statutory declara-

tion by the applicant, or his sohcitor, to the effect that the
applicant is in possession, or in receipt of the rents and profits,

of the land, and that he is entitled thereto in fee simple, for

liis own benefit (or otherwise as the case may be), and as to
its value. And where, in cases under (a) above mentioned, the
accompanying document of title is a document of record, and
in all cases under (b) above mentioned, the latest document
of title, other than a document of record, in the possession or
under the control of the applicant, must also accompany the
application. If the application is in the name of a nominee,
or is made by a purchaser, the written consent of the nomhiee,
or of the vendor or his solicitor, must also be left ^\^th the
application (Rule 18).

Incumbrances, conditions, or other burdens affecting the Incumbnuices

land, need not be stated in the application. If stated, the ""'^ registered,

statement is filed, and is referred to in the Register ; but the
particulars of the incumbrances, &c., are not entered therein
(Rules 11), 20 ; and see 27).

The apphcant's title is not investigated by the Registrar No investiga-

(Rule 21 ; see p. 482). tiou of title.
^
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A document of title, delivered with notice of the appUca-

tion, is to be marked with notice of the registration, and
the number of the title. It will, at the applicant's option,

either be retained in the registry, or be delivered to him
(Rule 24).

Registration of Leasehold Land.—The foregoing provisions

with regard to applications for registration of freehold land

apply, generally, to applications for registration of leasehold

land (Rules 50, G5). The lease itself, or, if it is not in the

possession or under the control of the applicant, a copy or

abstract, or other suflicient evidence of its contents, is to be

delivered with the application (Rule 51).

Completion of First Registration Generally.—The plans and
entries for the register are prepared in the Registry (Rule

22).

The registration is completed as of the day on which, and
of the priority in which, the application was delivered (Rule

22).

A person entitled to apply for registration as first proprietor

of land, or, with his consent, any other person, may, however,

lodge at the Registry a notice (called a priority notice) reserving

priority for a specified intended application ; which, if made
within fourteen days thereafter, or within such further time

as the Registrar shall allow, will have priority over any inter-

mediate application (Rule 95).

Land Certificate.—On the first registration of freehold or

leasehold land, a land certificate is prepared, and is either de-

livered to the registered proprietor, or, if he so prefers, deposited

in the Registry ; and, in the latter case, the registered pro-

prietor may at any time apply for its delivery, and may at

any time again deposit it (Act 1897, s. 8 (4) (i.-iii.) ; and see

Rule 268).

The land certificate (the form of which is prescribed by the

Rules ; see Rule 258) is to the effect that the land—which is

therein described—is registered with an absolute, qualified, good

leasehold, or possessory, title (as the case, may be), under title

No. — . Copies of the entries, and of the filed plan of the land,

are annexed to the certificate (Rule 200), and are deemed to

be contained in it. The certificate is primd facie evidence of

the matters contained in it (Act of 1875, s. 80).

The Registrar may issue a new land certificate in place of

one dehvered up to him (Act of 1875, s. 79 ; cf. Rule 203). And
where a land certificate is proved to have been lost or destroyed,

a new one may be issued, after the application for it has

been advertised, as prescribed, and such indemnity (if any) as

the Registrar may think fit has been given (Act of 1897, s. 8 (3) ).

Except under these circumstances, and in certain __cases of deal-

ings with registered land by a mortgagee or proprietor of a
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registered charge, no new certificate will be issued, unless the

existing certificate is delivered up to the Registrar to be can-

celled (Rule 2G:5).

Special Hereditaments. — Applications for registration of How

manors, advowsons, rents, tithes, or other incorporeal heredita- registered,

ments, mines and minerals severed from the land, cellars, flats,

and other similar hereditaments, and undivided shares in land,

may be made and proceeded with according to the foregoing

rules, subject to such modifications as the nature of the case

may require, and the Registrar may approve (Rule 71).

Sect. V.—How far Registration of Title is Compulsory.

Under a provision (s. 20) of the Land Transfer Act, 1897, Enactmeuts

and an Order in Council made pursuant thereto, and Rules thereon.

(68-70) made under another provision (s. 22 (G) ) of the Act,

registration of title has been made compulsory, to a certain

extent, on sale of freehold land and certain leasehold land, in

the County of London ; and on grants of certain leases and

underleases of such lands. These provisions and Rules may
hereafter be applied to other counties, or parts of counties, by

Orders in Council, under certain conditions.

The efiect of these enactments is that a person does not Their effect,

acquire, under a conveyance on sale, the legal estate in any

freehold land in the County of London (other than an interest

in land within the exception presently mentioned), unless or

until he is registered as proprietor of that land (Act of 1897,

s. 20 (1) )
(k). And an assignment on sale of a lease or under-

lease of land in that County, having at least forty years to run

or two Hves yet to fall in, and a grant of a lease or underlease

of such land for a term of forty years or more, or for two or

more hves, capable of registration, will operate only as an agree-

ment {I), and will not pass any legal estate to the assignee or

lessee, unless or until he is registered as proprietor of the lease

or underlease. An exception to this last provision is made,

under certain conditions, in the case of an assignment or lease

to the trustees of a settlement under the Settled Land Acts,

1882 to 1890 (Rules 68, 69). ' Conveyance,' ' Assignment,' and
' grant of a lease or underlease,' in these provisions, apply to

any instrument by virtue whereof a title, under which an appli-

cation for registration as first proprietor may be made, is con-

ferred or completed (Act of 1897,.s. 20 (2) ; Rule 70).

(^•) But it would seem that, in such case, the equitable estate will pass to

the purchaser, and the vendor will hold the legal estate as a trustee, merely,

for the purchaser ; see <tntc, p. 1(!3.

(/) As to the effect in equity of an agreement for a lease, see nnti, p. 310.
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Exceptions. The Act of 1897 excepts from the provisions as to com-
pulsory registration, incorporeal hereditaments, mines or
minerals apart from the surface, leases having less than forty
years to run or two lives yet to fall in, undivided shares in
land, freeholds intermixed and indistinguishable from land of
other tenure, and corporeal hereditaments parcel of a manor,
and included in a sale of the manor, as such (s. 24).



CHAPTER 111.

regi.s'im':i;ki) dealings with uecmstehkd land.

Sect. I.

—

Registered Dispositions Generally.

Forms of Disposition.—Forms of instruments for use in Prtsoribed

different dealings with registered land are prescribed by the ^y ^^'i'^""-

Rules, and are set forth in Schedule 1 thereto (see Rules 12G-

139, 145, 156). These forms are to be used in all matters to

which they refer, or are capable of being applied or adapted,

with such alterations and additions, if any, as are necessary

or desired, and the Registrar alknvs. Instruments for which no
form is provided, or to which the scheduled forms cannot con-

veniently be adapted, are to be in such form as the Registrar

directs or allows, the scheduled forms being followed as nearly

as circumstances will permit (Rules 97, 98 ; and see 103) (U).

Covenants for title, in the case of a registered disposition Covenants

(p. -491), may be implied under sect. 7 of the Conveyancing and ^'"' *'*'*-'•

Law of Property iVct, 1881 (c. -tl), in an instrument affecting

registered land or a registered charge, by the use of appropriate

words for the purpose, under that enactment (p. 279) ; but no
reference to such implied covenants is to be entered on. the

Register (Rule 99).

An instrument of transfer, charge, exchange, or partition, Where deed

including any alteration of a charge, is to be—and any other requirod or

instrument may be—executed as a deed (Rule 107) ; and the "'
"^^^'

"

execution, in such case, is to be attested by a witness (Rules

108, 109) (m).

Registration.—Instruments or applications delivered at the Date of

Registry for registration, and capable of registration, are regis- registration,

tered as of the day on which, and (in the absence of direc-

tion or inference to the contrary, in or from the instruments

or applications themselves) of the priority in which, they are

delivered (Rule 111 ; and see 112, 113).

The registered proprietor of land or a charge, or, with his Priority

consent, any other person, may lodge at the Registry a priority "o^'^e.

(II) See further, as to forms of tiuiisfci-, p. I'Jl; and us lo forms of charges,

p. 494.

(in) As to execution of the instrument of attorney, see Rule llo.
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listration.

notice, similar to, and having the same effect as, a priority

notice lodged by an applicant for first registration (p. 48G,

Rule 117). The lodging of a priority notice for a transfer or

charge will be a protection to the transferee, or person taking

the charge, against adverse entries on the Register, after the

execution of the transfer or charge, but before it has been

registered.

Completion of On dehvcry for registration of an instrument or applica-

tion, notice thereof is sent to the person by whom it purports

to be executed, to the effect that he will have three clear days

from the posting of the notice within which to lodge objec-

tions ; and where the instrument is a conveyance or transfer

in exercise of a power of sale contained in a mortgage or

registered charge, the like notice is sent to the proprietor of

the land, and to the proprietors of all subsequent charges.

In the absence of any objection, the registration may be com-

pleted at the expiration of the limited period (Rule 118).

Except where the Rules otherwise provide, all documents

on which any entry in the Register is founded are retained

in the Registry (Rule 119) (n).

So long as a land certificate, or certificate of charge, is

outstanding, it is to be produced to the Registrar, on every

entry in the Register of a disposition by the registered pro-

prietor of the land or charge to which it relates ; and a note

of every such entry is officially endorsed on it. The like en-

dorsements are officially made on the certificate, if it has been

deposited in the Registry (Act of 1897, s. 8).

In general, the Registrar is not to receive any document
required to be stamped, unless in his opinion it is sufficiently

stamped (Act of 1875, s. 8.3 (7) ; Rule 123). But where an

application or instrument is made for the sole purpose of

carrying out on the Register a transaction already effected

by an instrument not on the Register, the stamp is to be im-

pressed on the last mentioned instrument, and the registered

instrument bears no stamp duty (Rule 123).

Retention of

(lociunents

of title.

I ndorsements
on land

certificate.

Stamp duty.

Sect. II.

—

Transfers.

Extent of

registered

proprietor's

power.

General Rights.—The registered pro})rietor of freehold or

leasehold land may transfer the land, or part of it, in the manner
authorised by the Acts (Act of 1875, ss. 29, 34). This is sub-

ject, however, to any provisions in a registered lease against

assignments without licence (p. 479) ; and to any other restraint

on alienation to which the estate of the first registered pro-

(n) Ko
Friendly

3r exceptions to this Rule as regards cbnrges in favour of Building,

i, Industrial, and Provident Societies, see Rules 121, 122.
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prietor may ])e su])jcct (see Rule 29) ; and also to any pro-

tective entries on the Register, allowed by the Acts, against

registered dealings with the land (see p. 50G).

Moreover, a transfer according to the Acts may be made Transfer

by a person entitled to be registered as first proprietor, before
^^''['^^'^^^.^^^^^^

he has been actually so registered ; or by a transferee of
''''^"''

registered land, before he has himself been registered as pro-

prietor (Act of 1897, ss. 9 (G), 16 (2) ; Rules 9G, 101, 105).

These provisions facilitate the completion, at the same time,

of such transactions as a purchase of land, and mortgage of

it by the purchaser to a third person ; or a purchase of land,

and conveyance of part of it by the purchaser to a sub-

purchaser.

On a transfer in consideration, wholly or in part, of a rent, Transfer at

the rent is entered in the Charges Register, as an incumbrance ^ rent.

(Rule 130).

Provision is made for the separate registration, with the Separate

appropriate title, of mines and minerals reserved on a transfer 1^^°'^^^*^^^^'""

of registered land, or transferred without the land (Rules 134:,

135).

Forms of Transfer.—Forms adapted to different cases of Prescribed

transfer are contained in Schedule 1 to the Rules ; and a ^"""s-

transfer under the Acts is required to be made in the appro-

priate prescribed form (see Rules 12G-139, 144-15G).

Where registered land is assured to the uses of a settle- Transfer to

ment, the instrument of transfer in the prescribed form operates
"^^^^^"1^^,^^

as a conveyance to the uses of the settlement ; and the proper

restrictions or inhibitions are to be entered on the Register

(Act of 1897, s. 6 (3) ; and see Rule 129).

In the absence of special stipulation, a vendor of registered Covenants

land cannot be required to give any covenant for title, if he ^y ^'^"^'°'•

is registered with an absolute title ; and if he is registered

with a qualified or possessory title, he can only be required

to covenant against estates and interests excluded from the

effect of registration (Act of 1897, s. 16 (3) ).

On a transfer of registered leasehold land, the covenants Indemnity

usually given by an assignee of a lease to the assignor, as to
J'°p^i"ed"*'*

the rent and obligations of the lease (p. 345), are implied, unless

they be negatived by words in the instrument of transfer, and

subject to any modifications therein (Act of 1875, s. 39

;

Rule 138). And on a transfer of registered freehold land

subject to an existing rent, similar covenants on the part of

the transferee are implied, unless negatived or modified as

above (Rule 132). And on a transfer of part of registered lease-

hold land, similar covenants by the transferee with respect

to the part assigned, and by the transferror with respect to

the part retainetl, are impUed, unless negatived or modified,

as above (Rule 139).
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CDVoiuiiits on
transfer

subject to

iticiiiiibrance.

WIr'm estatu

passes to

transferee.

Oil a transfer of registered land, subject to a registered

charge or other hicutnbrance, or, where the title is possessory

or qualified, an incumbrance not affected by the registration,

covenants by either party to pay the money owing, and to

indemnify the other party, may be added to the instrument of

transfer, and may be noted on the Register (Rule 133).

Until registration of the transfer, the transferror remains

the proprietor of the registered estate (Act of 1875, s. 2U). The
fee simple cannot pass, as an unregistered estate, by the mere

operation of the instrument of transfer, without registration,

since the instrument of transfer does not contain words of

limitation (o). Where, therefore, it is desired that the fee

should vest in the transferee immediately upon execution of

the instrument of transfer—as where incumbrances existing

at the time of first registration, and subject to which the title

has been registered, have to be got in—this should be provided

for, either by a separate conveyance of the fee simple to the

transferee, or (if allowed by the Registrar) by the addition

of such words to the prescribed form of transfer as will make
it, in effect, such a conveyance.

The prescribed forms of transfer, on sale of registered land,

do not contain an acknowledgment of receipt of the purchase-

money. Having regard to the provisions of sect. 56 of the

Conveyancing and Law of Property Act, 1881 (c. 41) {p), the

addition of such a receipt to the form of transfer may be

desirable.

The vendor of registered land must deliver the land certifi-

cate (if it has been issued) to the purchaser, on completion of

the purchase ; or, if only a part of the land comprised in the

certificate is sold, the vendor must, at his own expense, pro-

duce, or procure the production of, the certificate, for the com-

pletion of the purchaser's registration (Act of 1897, s. 8 (2) ) {q).

Limitations of Pwof of Title 071 Sale of Registered Land.—The purchaser
purchaser's cannot require any evidence of title, except (1) the evidence

to be obtained from an inspection of the Register, or of a certified

copy of, or extract from, it
; (2) a statutory declaration as

to the existence, or otherwise, of matters which are declared

by the Acts not to be incumbrances (/•) ; (3) where the registered

title is absolute, evidence of the title to incumbrances (if any)

Receipt for

purchase-

money.

Delivery of

land

certificate.

ritrhts as to.

[o) The prescribed form of transfer of leaseholds seems sufficient to pass

the leasehold interest as an unregistered interest.

{p) See ante, p. I-M2, note («).

[q] See, also, as lo provisional registration of an intended transferee of part

of registered land, Rule 157.

(r) Qu. : whether, in a case to which this provision applies, a vendor would

be bound also to produce documents of title in his possession relating to such

matters, cry., counterparts of leases or tenancy agreements not exceeding

twenty-one years.
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entered on the Register as subsisting at the first registration,

or evidence of their discharge from the Register
; (4) where

the registered title is quahfied, the same evidence as in the

case of an absokite title, and such evidence as to any estate,

right, or interest, excluded from the effect of registration, as

he would be entitled to if the land were unregistered ; (5) in

the case of a possessory title, such evidence of title subsisting

or capable of arising at the first registration, as he would be

entitled to if the land were unregistered (Act of 1897, s. Ifi (1) ).

Effect of Registered Transfer.—A registered transfer of free- Estate f)f

hold land, for valuable consideration, vests in the transferee an
fj;'','fj;,'^''

"^

estate in fee simple in the land transferred, subject (whether

the registered title be absolute, qualified, or possessory) to

the incumbrances, if any, entered on the Register ;
and subject,

also, unless the contrary is expressed on the Register, to such

matters, if any, as are by the Acts declared not to be incum-

brances. And where the title is qualified, such a transfer does

not affect, or prejudice the enforcement of, any right or interest

appearing by the Register to be excepted. And where the

title is possessory, the transfer does not affect, or prejudice

the enforcement of, any right or interest adverse to, or in deroga-

tion of, the title of the first registered proprietor, and subsisting

or capable of arising at the time of his registration. But

(whatever be the registered title) the transferee's estate _ is

free from all other estates and interests whatsoever, including

those of the Crown (Act of 1875, s. 30).

A registered transfer of leasehold land, for valuable con- Estate of

sideration, vests in the transferee the possession of the land
fp^^J)!,,Xu."

transferred, for all the leasehold estate described in the registered

lease ; subject (whether the registered title be absolute, qualified,

good leasehold, or possessory) to all implied and express cove-

nants, obligations, and liabilities, incident to such estate ;
and

subject, also, to the registered incumbrances (if any), and,

unless the contrary is expressed on the Register, to such matters

as affect the leasehold land and are by the Acts declared not

to be incumbrances. Moreover, where the title is qualified,

the transfer does not affect, or prejudice the enforcement of,

any estate, right, or interest appearing by the Register to be

excepted from the effect of registration. And where the title

is registered as a good leasehold title, the transfer does not

affect, or prejudice the enforcement of, any estate, right, or

interest affecting, or a derogation of, the title of the lessor to

grant the lease. And where the title is possessory, the transfer

does not affect, or prejudice the enforcement of, any right or

interest (whether in respect of the lessor's title or otherwise)

adverse to or in derogation of the title of the first registcTcd

]iroprietor, and subsisting, or capable of arising, at the time

of his registration. But the transferee's estate is free from
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all other estates and interests, including those of the Crown
(Act of 1875, ss. 35, 30 ; Rules 140-142).

Transferee for Under these provisious, the liability of the estate of a first

registered proprietor with absolute, or good leasehold, title,

to unregistered estates or interests of persons claiming under

him, where he is not entitled for his own benefit (p. 481), does

not continue to attach to the estate, after its transfer for valu-

able consideration.

A registered transfer, whether of freehold or leasehold land,

made without valuable consideration, will, so far as the trans-

feree is concerned, be subject to any unregistered estates,

rights, interests, or equities subject to which the transferror

held the same ; but, save as aforesaid, when registered it will

in all respects, and in particular as respects any registered

dealings on the part of the transferee, have the same effect as

a transfer of the same land for valuable consideration (Act of

1875, s. 33).

value holds

free from
equities.

Estate under
vohuitary

transfer.

Sect. III.

—

Charges.

Forms and
implied
{ii'ovisions of

General Right of Charging, and Form of Charge.—A registered

proprietor of freehold or leasehold land may charge it, by

registered charge (s), with payment of any principal sum of

money, with or without interest, and with or without a power

of sale (Act of 1875, s. 22). The prescribed form of instrument

for this purpose contains an express charge of the land with

payment to the proprietor of the charge of a specified sum,

with interest at a specified rate, payable at stated times ; with

such additional stipulations, if any, as may be agreed, to secure

future advances, or for reduction of interest, or for continuance

of the loan, or for payment by instalments (Rules 158, 160).

The charge implies covenants for payment of the principal

and interest, and, in the case of leasehold land, for payment
of the rent and performance and observance of the covenants

of the lease ; except so far as any of these covenants are expressly

negatived or modified (Act of 1875, ss. 23, 24 ; Rule 159).

The provisions of the Acts with regard to registered charges,

extend to a charge of the land with payment of an annuity

(Act of 1897, s. 9 (3) ; Rule 100).

Charge before A person entitled to be registered as first proprietor of land,
rei,'istration. ^^ g^g transferee of registered land, may charge the land, under

the Acts, before he has been actually registered as proprietor

of the land (Act of 1897, s. 9 (6), Rules 96, 104, 105 ; and see

ante, p. 491).

Charlie of

annuity.

(x) As to the creation of a charge by deposit of the land certificate, merely,

see p. 506.
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An incumbrance created prior to the first registration of Incumbrance

the land may be registered ; but this does not affect its b'^f'''"^
.

priority relatively to other incumbrances of like creation (Rules „f°iand.

175, 177). After registration, the incumbrance is to be dealt

with by registered disposition, and will cease to be subject

to the jurisdiction of any local deed registry (Rule 17(5).

On registration of a charge, a certificate of charge is pre- Certificate

pared, and is either delivered to the registered proprietor of "^ char<;e.

the charge, or is deposited in the Registry. This document
certifies the registration of the charge, and contains a copy

of it, as well as a description (if there is none in the charge)

of the land, and the name of the registered proprietor of the

charge, and a list of the prior registered incumbrances, if any.

It is subject to rules similar to those applying to the land certifi-

cate, as to its production for notification on it of entries on the

Register, and as to the grant of a new certificate in place of

one lost or destroyed (see ante, p. 486). Subject to any stipula-

tion to the contrary, the proprietor of the charge is not entitled

to have the custody of the land certificate, or to require a land

certificate to be apphed for (Act of 1897, s. 8 (1) (3) (4) ; Rule 259).

Rights under Registered Charges.—Subject to any entry to

the contrary in the Register, the registered proprietor of a

charge has the following rights: (1) He may enter on the land

charged, or into receipt of the rents and profits of it, to obtain

satisfaction of the amount due to him under the charge ; sub-

ject to registered prior incumbrances, and to the liability of a

mortgagee in possession. (2) He may enforce foreclosure or

sale of the land, as if it had been transferred to him by way
of mortga_ge ; and on production of an order for foreclosure

absolute, with the certificate of charge, and (if required by
the Registrar) the land certificate, he is to be entered as pro-

prietor of the land. (3) If he has a power of sale under the

charge, he may, at any time after the date appointed for pay-

ment of the debt, sell and transfer the land, or any part of it

;

and the transfer may be registered, and a new land certificate

may be issued to the purchaser, without production of the

former land certificate (Act of 1875, ss. 25-27 ; Act of 1897,

s. 8 (4) ). The power of sale given by the Conveyancing and
Law of Property Act, 1881 (c. 41), ss. 19-22, to a mortgagee

under a mortgage by deed (p. 202), applies to a registered charge

(Act of 1897, s. 9). (4) The proprietor of the registered charge

has, also, the powers of insurance against fire, appointment

of a receiver, and cutting and sale of timber given by the Con-

veyancing and Law of Property Act, 1881 (ss. 19, 22-24) to

a mortgagee under a mortgage by deed (pp. 197, 201) (Act of

1897, s. 9).

A registered charge does not vest in the chargee an interest Chargee has

in the land resembling the estate of the mortgagee under a
"gj^j^tg"'^'
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legal unregistered mortgage. It does not, therefore, restriet

the registered owner's powers of granting leases of the land

charged ; nor does it enable the chargee, when in possession,

to sue or eject a trespasser.

()idin:iry A mortgage of registered land may, however, be created

by nieans of a registered transfer of the land to the mortgagee,

accompanied by a deed made between the parties, containing

the provisions of the mortgage ; the equity of redemption

being protected by a registered caution or restriction (t). But,

in this case, if the property is leasehold, the mortgagee neces-

sarily incurs the liabilities of an assignee of the lease. Or the

security may be created by means of a registered charge, ac-

companied by a conveyance or demise of the land to the chargee

by an unregistered instrument, subject to the equity of re-

demption. This plan may be convenient, where the registered

title is possessory or qualified, and is subject to an outstand-

ing legal estate or incumbrance, which has to be got in for

the protection of the mortgagee ; since charges created under

the Acts are subject to their provisions in respect of qualified

or possessory titles (Act of 1897, Sched. 1) (w). Where the

unregistered mortgage is made by way of demise, or (in the

case of leasehold land) sub-demise, to the chargee, it may be

protected, as against the registered proprietor of the land and

all persons subsequently deriving title under him, by entry of

notice of the demise on the Register, as an incumbrance ; if,

as would usually be the case, it is a lease within the terms of

the provision relating to registration of notice of leases (p. 505).

For though, as has been seen, a term created for mortgage

purposes cannot be registered (p. 479), the entry of notice of such

a term, under the provision last referred to, is not prohibited.

According to Priorities of Charges.—Subject to any entry to the contrary

on the RegivSter (?;), registered charges on the same land rank,

as between themselves, in the order in which they are entered

on the Register {w), and not according to the order of their

creation (Act of 1875, s. 28, Rules 172-174). As between pro-

prietors of registered charges, therefore, the equitable doctrine

of tacking has no application.

<l:it,cs (if

n-u'istration

(t) An advantage of this form of security is that the mortgagee, after

possession for twelve years, would not have to obtain a rectification of the

Kegistcr under s. ]2of the Actof Ls;»7, in order to complete his title as owner
under tlie Statute of Limitations ; see 1, Prideaux's Conveyancing Precedents,

7.^):'., LSth cd.

{u) iScc Ciipltdl ((lid Couidicn Bank v. /i/inclcs, I'.KKi, 1 C'h. (i.'il, 72 L. J. Ch.

:>:^)(), SS L. T. 2;").')
; and see ante, p. li)2, as to a conveyance by unregistered

instrument accompaying a registered transfer.

(v) Provision is made for securing, by means of such an entry, priority for

a sum of money, to be raised at a futuj-e time under a paramount charge,

over a puisne charge ; Kule 171.

(w) See, as to priority, antr, p. M^'.h
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Transfers of Charges.—A registered proprietor of a charge By registered

may transfer it by an instrument in the prescribed form, with t«a"sfer.

registration. The transfer is completed by entry of the
transferee's name in the Register, as proprietor of the charge
transferred ; and imtil this is done, the transferror is deemed
to remain proprietor of the charge (Act of 1875, s. 40, Rule 168).

A registered transferee for value of a charge, and his sue- Transferee not
cessors in title, are not afiected by any irregularity or invalidity fiffected by

in the original charge itself, of which the transferee was not
^,^^r"l^

'"

aware when it was transferred to him (Act of 1897, Sched. 1). ^
^^°^'

Discharge of Charge.—This is effected by an instrument How effected,

in the prescribed form, signed by the proprietor of the charge

;

but the Registrar may accept, and act upon, other proof of
satisfaction of the charge. The discharge is notified on the
Register, and thereupon ceases (Act of 1875, s. 28 ; Rule 166).

2 I



CHAPTER IV.

TRANSMISSIONS. OF REGISTERED LAND AND CHARGES.

Powers of

personal re-

)>reseiit;itive.

Where the

land is

settled.

Death of

joint owner.

Entry of

liability to

death duties

Death.—On the death of a sole, or sole surviving, registered

proprietor of land or a charge, since 1897, his personal repre-

sentative may either himself be registered, with the addition

of words showing his representative capacity ; or he may
execute an instrument of assent, or appropriation, or transfer,

in the prescribed form ; and the devisee, or legatee, or transferee

may then be registered in place of the deceased proprietor

(Act of 1875, s. 41 ; Act of 1897, s. 3 (1) (4) ; Rules 183-185)—
Until registration of the personal representative, or other suc-

cessor, under these provisions, the estate would seem to devolve,

as an unregistered interest, on the personal representative,

according to the general law.

Where a settlement has been created by the will of a sole

registered proprietor, or otherwise arises through his death,

his personal representative (with the consent of the tenant

for Hfe, if of full age) must apply for the registration of

the person entitled to be registered as proprietor, with the

proper restrictions (p. 480), and the registration is made ac-

cordingly (Act of 1897, s. 6 (5) ; Rule 186).—On the death

of a tenant for life, who has been registered as proprietor of

land, the trustees of the settlement, if any, should apply for

the registration of his successor or successors, with the proper

restrictions or inhibitions (if any). If the trustees neglect

to apply, or there are no such trustees, any person interested

under the settlement may apply for the registration of the

new proprietor (Act of 1897, s. 6 (4) ; Rule 190). Subject

to the registration of a successor to the tenant for life, the

registered estate would seem to devolve on his personal re-

presentative.

On death of one of several joint proprietors of land or a

charge, his name is to be withdrawn from the Register (Rule 191).

On registration of a transmission of land, notice of any
such liabihty to Succession Duty or Estate Duty as would

affect a purchaser from the person to be registered as pro-

prietor, if the land were unregistered, is to be entered on the

Register. Succession and Estate Duty will not affect a bond
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fide registered purchaser for full consideration, although he

may have extraneous notice of the Uabihty thereto, unless such

Uability is noted on the Register ; or (in the case of a possessory

title) existed, or was capable of arising, at the date of the

original registration ; or (in the case of a qualified title) was
included in the exceptions made on the original registration

(Act of 1897, s. 13 ; and see Rules 208, 211).

Bankruptcy.—On bankruptcy of a registered proprietor of Powers of

land or a charge, the Official Receiver, if there is no other ^^cial

trustee in the bankruptcy—and also on any vacancy in the ^^ trustee,

trusteeship—and, otherwise, the trustee for the time being in

the bankruptcy, may be registered as proprietor of the land

or charge, with a note of the capacity in which he is so registered

(Act of 1875, s. 43 ; Rules 193-200).

Obligations of Registered Successor on Death or Banhrwptcy.— Equities, &c

A person registered in the place of a deceased or bankrupt repTesenta-

proprietor holds the land or charge, in respect of which he is tive, or

registered, upon the trusts and for the purposes to which the I'ankiuptcy

same is appHcable by law, and subject to any unregistered

estates, rights, interests, or equities, subject to which the de-

ceased or bankrupt held it. But in all other respects, and
particularly as respects registered deahngs with the land or

charge, he is in the same position as if he had taken the land

or charge mider a transfer for valuable consideration (Act

of 1875, s. 46 ; and see ante, p. 493). In the case of settled

land, the entry of the restrictions or inhibitions on the Register,

as directed, is essential to prevent the operation of the last

provision, on the determination of the estate, under the settle-

ment, of the tenant for life or other Hmited owner, who has

been registered as proprietor.

nal



CHAPTER V.

PROVISIONS AS TO PERSONS UNDER DISABILITIES.

Acts of as to Married Women.—A married woman may consent, or be a
registered party, to any proceedings under the Acts, as if she were un-
'^"*^'

married, if she is entitled for her separate use, and is not re-

strained from anticipation ; otherwise, she is to be examined
in the manner prescribed by the Rules (Rules 338-340), and it

is to be ascertained that she is acting freely and voluntarily

(Act of 1875, s. 87).

Acts of Infants, Idiots, and Lunatics.—The guardian of an infant,
guardians, or the committee of the estate of an idiot or lunatic, may act

behalT
* ^" ^^^ ^™ ^^ relation to any land or charge under the Acts, as

he might himself have acted, if free from disabihty. Where
there is no such guardian, or committee of the estate, or in

the case of a person of unsound mind, or incapable of managing
his affairs, but not found lunatic by inquisition, the Court may
appoint a guardian of the person under such disabihty, for the

purposes of any proceedings under the Acts (Act of 1875, s. 88).

CHAPTER VI,

REMOVAL OF LAND FROM THE REGISTER; CLOSING
REGISTRATION OF LEASEHOLD TITLES.

Where Removal from the Register. — Land situate in a district
allowed. where registration of title is not compulsory, may be removed

from the Register by the registered proprietor, with the con-

sent of the other persons (if any) appearing by the Register

to be interested therein, and on delivering up the land

certificate, and any certificates of charge. For a period of

two years thereafter, the last registered proprietor of the land

may inspect the Register. If the land removed is situate

within the jurisdiction of the Middlesex or Yorkshire Registry,

it again becomes subject thereto, as from the date of the re-

moval (Act of 1897, s. 17 ; Rule 295).
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Closing of Leasehold Titles. — Provision is also made On tennina-

for the closing of a leasehold title on determination of the lease, *'"" ^^

or where the proprietor thereof becomes, by any means, the
interest'

proprietor of the land comprised in a title against which the

lease has been noted as an incumbrance (Rules 2] 8-220),



CHAPTER VII.

RECTIFICATION OF THE REGISTER, AND INDE:\rNITY
FOR ERRORS THEREIN.

Court Uiiiy

order in

such cases.

A\'hen

rectification

may be made
on these

^^rounds.

Rectification. — On Proof of Adverse Title.—Subject to any

estates or rights acquired by registration under the Acts, a

Court, on deciding that a person is entitled to an estate or

interest in any registered land or charge, and that a rectifica-

tion of the Register is consequently necessary, may order such

rectification (Act of 1875, s. 95). And it may make a like

order on the application of a person aggrieved hy an entry in,

or omission from, the Register (Act of 1875, s. 96).

In Cases of Fraud or Mistake.—Subject to the provisions

of the Acts respecting registered dispositions for value, a dis-

position of land, or a charge, which would be fraudulent and

void if unregistered, will be fraudulent and void though registered

(Act of 1875, s. 98 ; and see s. 100). And it is further provided

(without any saving for registered dispositions for value), that

where a registered disposition would, if unregistered, be abso-

lutely void—or where the effect of an error in, or omission from,

the Register, made or procured through fraud or mistake,

would be to deprive a person of land of which he is in posses-

sion, or in receipt of the rents and profits—the Register is to be

rectified (Act of 1897, s. 7 (2) ).

Where {^iven.

Not in ease

(jf neglect

or default.

Indemnity.—Provision is made by the Acts for indemnifica-

tion of a person against loss suffered by him through an error

in, or omission from, the Register, or an entry therein made
or procured through fraud or mistake, where such error, omis-

sion, or entry is not capable of rectification (Act of 1897, s. 7 (1) );

and also where the Register is rectified by reason of fraud or

mistake in a registered disposition for value, and which the

grantee was not aware of, and could not by the exercise of

reasonable diligence have discovered (Act of 1897, s. 7 (4) ).

A person is not entitled to s-uch indemnity as above men-

tioned, for any loss which he has caused, or substantially con-

tributed to, by his act, neglect, or default ; and the omission

to register a caution, notice, inhibition, or restriction, to

protect a mortgage by deposit or other equitable interest.
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or an unregistered estate, is deemed neglect (Act of 1897, s.

The indemnity above referred to is provided by means of How provided,

an insurance fund, which is formed by setting apart, yearly,

a portion of the Registry fees, and, if necessary, by contribu-

tions from the Consolidated Fund (see further hereon Act of

1897, s. 21, s. 7 (5) (6) (7) ).



CHAPTER VIII.

UNREGISTERED INTERESTS IN REGISTERED LAND.

Classes of INTERESTS under tMs head, which are not affected by the
unregistered registration of the land, are to be distinguished from interests

that are subject to the rights of the registered proprietor or

chargee, acquired as the result of the registration. One un-

registered interest of the latter class—namely, a charge by
deposit of the land certificate—is the subject of special pro-

visions.

Those not Unregistered Interests not affected by Registration
affected by tlie qj- ^j^g Land.—The various interests in registered land that
" ' ' ' are not affected by the registration, but continue to exist

adversely to the estate of the registered proprietor for the time

being, or a registered chargee, have already been stated, in

specifying the interests to which the estate of the first regis-

tered proprietor or a registered transferee (whether for value

or not) remains subject (pp. 481, 482, 493). A transfer of any
such outstanding interest—whether to the registered proprietor

of the land, or any other person—and its transmission and
other incidents, are regulated by the law applicable to interests

in land generally.

How created Unregistered Interests subject to Registered Estates
and protected, and Rights.—The Act of 1875 provides (s. 49) that, subject

to the maintenance of the estate and right of the registered

proprietor of land, any person, whether the registered proprietor

or not, having a sufficient estate or interest in the land, may
create estates, rights, interests and equities, in the same manner
as he might do if the land were not registered ; and that any
person entitled to, or interested in, any unregistered estates,

rights, interests or equities, in unregistered land, may protect

the same from being impaired by any act of the registered pro-

prietor, by entering on the register such notices, cautions,

inhibitions, or other restrictions, as are, in the Act, in that

behalf mentioned.

Persons It would sccm that a person ' having a sufficient estate
entitled to or interest,' within the meaning of this enactment, may be
create.
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either the registered proprietor of the land, or a person claiming

an estate or interest under an unregistered disjiosition made
by the registered proprietor, or a person claiming, adversely

to the registered proprietor, an unregistered interest which may
continue to exist, except as against a registered transferee for

value (see pp. 481, 494) ; and that, under the foregoing provisions ^ >i'f-'-ation of

of the Act, these different estates or interests, though liable "P'^'-'S'.^^^'"*^'

1
..,, ™ ,, . irr dispositions.

to be extmguished or aiiected by a registered transfer for value,

or charge, made by the registered proprietor, unless adequately
protected as provided by the Act, are nevertheless, during their

existence, and subject to this paramount right of the registered

proprietor, estates or interests to which the rules of common
law and equity apply, as regards their disposition, transmission,

and incidents generally ; and that they may be protected

against the effects of registered transfers for value or charges

by the registered proprietor, by means of such protective entries,

presently noticed, as are allowed by the Acts (x).

The Act of 1875 also provides (s. 49), that, subject to the UnregisteiH.i

maintenance of the right of the proprietor of a registered interests in

charge, unregistered interests therein may be created in the
^hlr !er'^

same manner, and with the same incidents, so far as the differ-

ence of the subject-matter admits, in and with which un-
registered estates and interests may be created in registered

land.

Notices of Unregistered Interests.—A lessee, or other person Leases.

entitled to, or interested in, a lease or agreement for a lease,

of registered land, for or determinable on a life or lives, or ex-

ceeding twenty-one years, or where the occupation is not in

accordance with the lease or agreement, may (by order of the

Court, if the registered proprietor will not concur) have notice

of the lease or agreement registered ; or the registered pro-

prietor himself may have this done. This registration affects

the registered proprietor, and every person deriving title under
him—except proprietors of incumbrances previously registered

—with notice of the lease or agreement, as being an incumbrance
on the land (Act of 1875, ss. 50, 51 ; Rules 201-206).

A person entitled to an estate in dower, or by the curtesy, Dower and

in registered land, may have notice of such estate registered curtesy.

as an incumbrance affecting the land (Act of 1875, s. 52
;

Rule 207).

Cautions.—A caution respecting registered land or a registered Meanin-,' and

charge (y) is a notification to the Registrar, which may be operation ..f.

lodged by any person interested in the land, under any un-
registered instrument, or as a judgment creditor, or otherwise,

{.t) See judgment of Cozens Hardy, L. J., in Otpital and Counties Bank v.

Hhodes, 1903, 1 Ch. at pp. 655, 656.

(y) As to a caution against first registration of land, see «?!^', p. 480.
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to the effect that the land or charge is not to be dealt with on

the part of the registered proprietor, until notice has been served

on the cautioner. This entitles the cautioner to notice of any

appUcation for registration of a dealing with the land, and that

the caution will cease to have effect after a period of fourteen

days, or such other period (not being less than seven days)

as the Registrar may direct. Before the expiration of the

period, the cautioner may take proceedings to have the effect

of the caution continued, or the registration refused on some

adequate ground, and the Registrar may make such order in

the matter as he shall think just (Act of 1875, ss. 53-56 ; Rules

226-233).

hihihitions.—An inhibition is an entry made in the Register,

in pursuance of an order of the Court or of the Registrar (subject

to an appeal to the Court), prohibiting for a time, or until the

occurrence of an event stated in the order or entry, or generally

until further order or entry, any dealing with any registered

land or charge. It may be made upon the appUcation of any

person interested, and either with the consent of the registered

proprietor, or without his consent, but after notice to him

(Act of 1875, s. 57 ; Rules 234, 235).

Prohibition Upon the registration of persons as joint proprietors of

f disposition
]ai^(j Qj. a charge, an entry may be made to the effect that, when

the number of such proprietors is reduced below a specified

number, no registered disposition of the land or charge is to

be made, except under an order of the Court or Registrar (Act

of 1875, s. 83 (3) ; Act of 1897, Sched. 1 ; Rules 224, 225).

Restrictions.—A restriction is an entry in the Register, made
upon the application of the registered proprietor of land or a

charge, to the effect that no transfer is to be made of, or charge

created on, the land or charge, unless the following things, or

such of them as the proprietor may determine, are done, namely
;

(1) notice of any application for a transfer, or for the creation

of a charge, is sent by post to a specified address
; (2) the

consent of some person or persons, to be named by the pro-

prietor, is given to the transfer, or the creation of a charge
;

(3) such other matter or thing is done, as may be required by

the applicant and approved by the Registrar (Act of 1875,

ss. 58-59 ; Act of 1897, Sched. 1 ; Rule 240).

by surviving

jdint owner.

Meaning and
operation of.

Operation of,

:ind how
jirotected.

Charge by Deposit of Land Certificate.—The registered

proprietor of any land or a charge may create a lien on the

land, by deposit of the land certificate, or certificate of charge.

Such lien will be subject to estates, charges, rights, or interests,

either registered, or then protected by caution or other entry,

and, in the case of a good leasehold, or qualified, or possessory

title, to estates, rights, and interests excepted from the effect

of registration ; but subject to these matters^ it will be equivalent
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to a lien created by the deposit of title deeds, or a mortgage
of unregistered land, by an owner entitled in fee simple or for

a leasehold interest, for his own benefit (2;), or by a mortgagee

beneficially entitled to the mortgage (Act of 1897, s. 8 (4)

;

Kule 251). The depositee may give notice of the deposit to

the Registrar ; and this will operate as a caution under the

Acts (Rule 243).

A similar lien may be created by a person applying for May be made

registration as proprietor of land or a charge, by his giving ^jefore

notice to the Registrar of his intention to deposit the land
^^o'stration.

certificate, or certificate of charge, when issued, as a security

for money (Rules 244-246).

{z) It would seem that, under this provisiou, a trustee of land registered

with an absolute title could create a charge thereon, free fi > ni any interest

of the ccxivi (juc truM in the land that had not been protected by a proper
entry on the Kegister,
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ABSTRACT OF TITLE. -See Conditions op Sale ; 'J'itle,

ACCUMULATION OF INCOME,
duration of trust for, originally limited only by rule against perpetui-

ties, 288

the Accumulations Act (Thellusson Act), provisions of, 288

excepted cases, 289

effect of the Act, 289

application of rule against perpetuities to, and exception, 289, 29U

the Accumulations Act, LS92, 289

ADEMPTION. See Will.

ADMINISTRATOR—rtncZ see Executor ; Personal Representative,

no devolution of office of, on death of sole, 870, 395

office of, not assignable, 871

appointment of two or more as, effect of, 895

judicial trustee may be appointed as, 371, 395

cannot act before grant of administration, 373

relation back of grant, ?>73j 39G

in whom estate vests before grant, 873, 395

grant may now be made to, as to realty only, 372

of estate of testator, where appointed, 372

proof of will by, 371

grant of administration in such case, 372

of estate of intestate, 394, 395

distribution of residue of personalty, by, 402

on behalf of Crown, realty escheated does not vest in, 441

ADMITTANCE
to copyholds, &c. ; see Copyholds ; Customary Freeholds.

ADVANCEMENT—a?K? see Intestacy, Succession on ;

on purchase in name of wife or child, 1(51

ADVOWSON,
definition of, 19

appendant or in gross, 19, 20

distinguished from next presentation, 20

law of land applies to, 20

rights of co-owners of, 130, 135

mortgagee of, not entitled to present, 19(i

period of title to, 273

restrictions on alienations of, 296, 440

provisions of statutes of limitations as to, 424

right of nomination on bankruptcy of owner of, 432. 43.S
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MAEN,
former disability of, as to holding of land, 140, 1 1

1

alteration by Naturalisation Act, isTO, 110, 111

cannot be protector of settlement, IM
ALIENATION,

meanings of, 2t)(>

requisites for valid, 'ifu

agreement for unlawful, where void, 282

made for unlawful purpose, effect of, generally, 2>i2

void or voidable, in what cases, 282

covenant against, in lease, 81$

condition or limitation in restraint of, is void, 2'.li

unless limited, or contained in lease for years or for life, 42,

83, 292

owner can so limit to himself, how far, 292

does not prevent alienation under Settled Land Acts, 72

inter vivos, generally, pt. 3, ch. 3 ; see also CONVEYANCES,

by will. See CoDiciL ; Will.

extraordinary modes of, meaning of, 2G(J, 391

classes and instances of, 3i)l-393

invalid, under bankruptcy law ; see BankruPTCV.

ANCIENT DEMESNE,
tenure of, 16

ANTICIPATION, RESTRAINT ON. .s'ee Makrieu Woman.

APPOINTMENT. See Power.

APPORTIONMENT,
of rent ; see Rent-charge ; Rent-service; Tithe Rent-chakuh.

of commons ; see Common, Ricjhts op.

APPROVEMENT. See Common, Rights of.

ASSETS,
legal, 228

equitable, 225

marshalling of, rules as to, 377, 378

ASSIGNMENT,
definition of, 83, 310

distinguished from lease or underlease, 83, 311

deed or writing not neicessary for, at common law ; statutory altera-

tions, 311

by alienor to himself and another jointly, 288

of lease, liability of assignee under, for rent and covenants, 80

ASSURANCES,
meaning of term, 300

usual provisions of the chief, 342-363 ; and see SALE of Land,

Mortgage, Lease, Settlement.

ATTESTATION. 6'ecDEED; Will.

ATTESTED COPIES,
meaning of, 281 n. (s).

right of purchaser to, and expenses of, 28

1

ATTORNMENT,
meaning of, and alteration of law as to, 9(i



INDEX. 511

AUCTION,
memorandum of contract on sale by, o02

conditions of sale on ; sec CoxuiTiONS of Salr.

BANKRUPTCY,
statutes relating to, 431

course of proceedings in, 'lol

summary administration of small estates in, \'.'>2 n. (v)

property divisible among creditors in, 4:32

exceptions, 15;>, 432

efiFect of, on powers, 432

protected transactions in, 4.")3

alienations deemed fraudulent in, 433

voluntary settlements, and contracts for marriage settlements, where

void in, 434, 435

other dispositions invalid in, 435, and see 2'J2

trustee in, appointment, removal, kc, of, 432

title of, to bankrupt's property, commencement of, 433

to registered land of bankrupt, 4'J'J

powers of, 435, 43G

disclaimer by, of onerous property, 43(j

of property contracted to be sold, purchaser's rights

on, 436

liability of, as assignee of lease, 437

vesting of disclaimed property in person interested, 43(>

rights of persons injured by disclaimer, 437

sale by Court of mortgaged estates, 205

rights of creditors under, generally, 437

secured creditor, rights of, 437

discharge of bankrupt, effect of, 438

married woman, where subject to law of, 452

of trustee, a ground for his removal, 445

infant not subject to law of, 463

lunatic, when subject to law of, 46(j

BARE TRUSTEE,
meaning of term, 456 n. (r)

cannot be protector of settlement, 104

conveyance by married woman where, 456

BARGAIN AND SALE,
at common law, 313

implied use under, prior to Statute of Uses, 'Slii

effect of the statute upon, 318

Statute of Enrolment, as to, 318

of estate for years, 318

consideration for, 318

where used in practice, 318

in conveyance by lease and release, 319

BASE FEE,
meanings of, 31, 47, 105

creation of, 47, 49

use and enjoyment, tenant's rights of, 50
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15ASE YEIl—continued.
alienation, tenant's powers of, 50

under Settled Land Acts, 50, 62

enlargement of, 105

under statutes of limitations, 420

expiration or determination of, 50

in rent charge, where created, 240

BASE TENURE. Sec Tenure.

BASTARD,
incapacities of, as to succession on intestacy, 445

under gift to a class, 445

gift to unborn, void, 445

succession to, on intestacy, 445

BOARD OF AGRICULTURE,
gi-ant of manorial waste, sanction of, requisite for, 21

enfranchisement of copyholds, &c., awards of, for, 26, 27, 392

statutory improvements, sanction of, and charging orders for, 57,

247, 393

partition or exchange, award or order for, 134, 392

quit-rents, &c., certificate of redemption of, 237, 242, 393

tithe rent-charge, certificate of redemption of, 392

inclosure, award or order for, 255, 392

BOROUGH ENGLISH,
custom of, 16, 402

BOTES,
meaning of, 53

BUILDING SOCIETY,
discharge of mortgage to, 209, 321

BURGAGE,
tenure in, 15

CAPACITY, legal, as to land, general rule as to, 444

former disabilities and statutory alterations, 444, 445

CAPITAL MONEY. See Investments ; Settled Land Acts.

CERTIFICATE OF CHARGE. Sec Registration of Title.

CESTUI QUE TRUST,
meaning of term, 140

rights of ; sec EQUITABLE ESTATE.

for life of leaseholds, position of, as to covenants of lease, 148

CESTUI QUE USE,

meaning of term, 120

extent of estate of, 314, 816

CESTUI QUE VIE,

meaning of term, 32

production of, order for, 73

CHARGE,
equitable ; sec Equitable Charges and Liens.

trust created by, 146. Sec also Purchaser.
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'CHABGE—continued.

for payment of debts, what words create, 226

effect of, 22G, 231

purchaser whether bound by, 226, 231

equitable, distinction between, and express trust, 162

statutory, 246-248

upon registered land ; see Registration of Title.

CHARITY,

what is, 292

trust for, where not within rule against perpetuities, 287

alienations for, not originally restrained, 293

restraints imposed by Charitable Uses Act, 1735, 293

Mortmain and Charitable Uses Act, 1888, provisions of, 293

assurances exempted from provisions of, 294

Mortmain and Charitable Uses Act, 1891, provisions of, 295

what is land under the Acts ; alterations by Act of 1891 : 295, 296

land devised in trust for sale is not, 296

CHASE,
franchise of, 19

CHATTEL,
found in or upon, or detached from, land, right to, 39, 55, 56

CHATTEL INTEREST. See Chattels Real.

CHATTELS REAL,

meaning of the term, and to what interests applicable, 6, 7

origin of, 7

estates less than freehold are, 34

assignment of, to alienor and another jointly, 320

strict settlement of, 361

CHIEF RENT. See Rent-service.

CHILDREN,
grandchild not an object of power to appoint to, 177

younger, power to appoint to, 177

meaning of the term in settlement, 360

limitation to one and his children or issue, by deed, .331

by will, 385

illegitimate ; see Bastard.
gifts by will to, exceptions to lapse in case of, 387

CLASS,

remainder limited to, 111, 114

executory interest limited to, 124

gift to, how affected by rule against perpetuities, 285

by will, 386, 387

CODICIL,

definition of, 364

revocation or alteration of will by, 389

not revoked by destruction of will, 390

COMMON FIELDS. See Common, Rights op.

COMMON OCCUPANCY. See Pur autre vie, Estate.

2 K
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COMMON RECOVERY,
what it was, 45

deed to declare uses of, 45

abolition of, 4G

COMMON, EIGHTS OF,

definition of, 249

varieties of, 249

appendant, appurtenant, or in gross, 249

where appendant, 250

commonable beasts, 250

appurtenant, by grant or prescription, 250 ; and see Prescription.

appurtenant to copyholds by special custom, 250

pur cause de vicina/je, 250

of shack, 250

cannot in general be claimed by custom, 251

of pasture, extent of, when appurtenant, 251

sans noriibrc, or without stint, only by express grant, 251

in gross, by grant or prescription, 251 ; and see PRESCRIPTION,

reservation of, on grant of land, effect of, 251

use and enjoyment of, 252

alienation of, 252

apportionment of, on alienation of part of land, 252

are ' land ' within Settled Land Acts, 252

general words in conveyances, what pass by ; statutory provision as

to, 252, 253

determination or extinguishment of, modes of, 253

inclosure of land subject to, 254

by approvement of waste of manor, 254

under Inclosure Acts, 254, 255 and n. (h)

title to and tenure of land allotted under, 255

awards under, 392

in gross, liability of, for debts, on death, 227

COMMON, TENANCY IN. See Tenancy in Common.

COMMUNITY,
estates in, definition of, 127

different classes of, 127

liability of, for debts of co-tenants, 214, 227

COMPANY,
creation of, 469

contracts of, 470

acquisition of land by, 471

debentures of, trust deed for securing, 193

registration of mortgages and charges of, 472

CONDITION,
subsequent, or of re-entry ; sec Condition SUBSEQUENT.
precedent, 290

effect of invalidity of, 290 and n, (e)

words of, may create trust, 146, 439

Tinlawful, and instances of, 42, 48, 290-292 ; see idso ALIENATION ;

Creditors, Rights of ; Marriage.
where invalid under Settled Land Acts, 72
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CONDITION SUBSEQUENT,
or condition of re-entry, what it is, 34

may be annexed to any estate, 35

annexed to devise of fee simple, construed as a trust, 146, 439

where implied at common law, 35

distinguished from conditional limitations, 35

in lease, determination of estate on breach of, 84 ; and see

Forfeiture.
usual form of, 85

enforcement of, statutory alteration as to, 85

effect of waiver or licence upon ; alteration by statute, 85, 86

mortgagor cannot exercise, 189

not assignable at common law, 96

in leases for lives or years made assignable by statute, 97

Conv. Act, 1881, as to assignment of, in leases, 98

effect of entry for breach of, upon estate in remainder, 106

unlawful ; see Condition ; Alienation ; Creditors, Rights of ;

Marriage.
effect of invalidity of, 29Ci

where void for remoteness, 284

not where contained in lease, 288

CONDITIONAL FEE. See Fee Simple Conditional, Estate in.

CONDITIONAL LIMITATION,
definition of, 35

nature of, at common law ; instances, 35

distinguished from condition subsequent, 35

at common law, not applicable to fee simple, 36

as executory interest, may apply to fee simple, 37
annexed to estate for years, 88

unlawful ; see Alienation ; Creditors, Rights of ; Marriage.

CONDITIONS OF SALE,
are express terms of the contract ; how incorporated with memorandum

thereof, 302

reserved price, as to ; statutory provisions hereon, 302

deposit, as to ; to whom made payable, 302

stipulations as to forfeiture of, effect of, 302, 303

where purchaser loses, though not expressly forfeitable, 303
title, as to, special, 303 ; and see Title.

on sale in lots of leaseholds at entire rent, &c., or land

subject to rent-charge, 303

on sale of reversion on part of leaseholds at entire rent, 303
onerous covenants in leases, as to, 304

easements, quit-rents, &c., as to, 304

non-registration in county registry, as to, 304
stamps, absence or insufficiency of, as to, 304 ; and sec Stamp.
misdescription of property, &c., and compensation for, as to, 304

rights of purchaser under, 304

where vendor cannot enforce, 304

conditions excluding compensation for, effect of, 304
requisitions on title, time for delivery of, as to, 305

how affected by delay in delivery of abstract, or imperfec-

tion of abstract, 305
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CONDITIONS OF SALE—continued.

delivery of requisitions, as to, when abstract is ' perfect ' for purpose

of, 805

does not apply to requisition going to root of title, where, ;50;")

rescission by vendor on purchaser's default, as to, 305

where not enforceable, ;>05

must be exercised in good faith, 305

date for completion, as to, 305

not of essence of contract ; exceptions, 305, 30t!

interest on purchase-money, as to, 30G

purchaser liable for, where, notwithstanding vendor's delay,

&c., 30G

rents and profits, and outgoings, as to, 306

title-deeds, custody of, &c., on sale in lots, as to, 30G

conveyance, preparation and costs of, as to, 30(5

CONFIRMATION,
deed of, what it is, 313

CONSENT,
of parties to alienation presumed, 267

absence of, may be shown, how, and effect of, 267

CONSOLIDATION OF MORTGAGES. See Mortgage.

CONSTRUCTION. See Conveyances ; Wills.

CONSTRUCTIVE TRUST. See Equitable Estate ; Trust.

CONTINGENCY WITH DOUBLE ASPECT,
meaning of, 110

CONTINGENT INTEREST,
what it is, as distinguished from vested interest, 93

CONTINGENT REMAINDER,
definition and instances of, 109

when it becomes vested, 109

distinguished from vested remainder, 110

vested remainder may follow, 110

in case of contingency with double aspect, 110

in fee, who has inheritance prior to vesting of, 110

rule of common law as to when it must vest. 111

application of, to remainder limited to a class, 111

to remainders under settlements, 111

how far applicable to copyholds, 111

not applicable to equitable interests, 142, 151

limitation to trustees to preserve contingent remainders, 112

statutory alterations, and effect of, 112, 113

when Contingent Remainders Act, 1877, does not apply to, 113, 114

limited to a class of persons, 114

right to rents and profits before vesting of, lit and n (/)

creation of, 114

particular estate of freehold, where necessary, 114, 122

restriction on limitation of, to child of unborn person, 115

distinguished from rule against perpetuities, 115

effect of, on subsequent limitations, 116

cy pres doctiine hereon, 116
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CONTINGENT BTSMAmDER—continued.

application of rule against perpetuities to, 284

rights of owner of, as to use and enjoyment, 116 ; see Waste.
as to title-deeds ; see Title-deeds.

alienation of, rules as to, 117, 365

in tail, if barred, contingency continues, 118

determination or expiration of, modes of, 118

(CONTRACT,
liability under, not within rule against perpetuities, 288
for transfer of land for value, trust arising from, 163, 1C5

for transfer of land, provisions of Statute of Frauds as to, and
exceptions, 300, 302 ; and see Sale op Land.

CONVERSION. See also Election.

of realty into personalty or vice versA, trust for and its effect, 142
cases in which it occurs, 7, 142-144

express direction for, what sufficient, 143

income prior to, right to, 149

election against, where allowed, or not, 143, 144

by married woman, 448

by tenant in tail, under trust for purchase of realty, 150
failure of, resulting trust in case of, 162, 163

land or money subject to, whether escheat of, 442
of wasting or reversionary property, 148

under option of purchase, 164 ; and sec Option of Purchase.
infants' property not subject to, in general, 462

nor insane person's property, in general, 465

CONVEYANCES,
definition of, 300

in Conv. Act, 1881, 279 n. (m)

classification of, 307

under Settled Land Acts, 66

of legal estates in land of freehold tenure, division of, 307

at common law, 308-313

under Statute of Uses, 313-319; and see

Uses, Statute op.

modern statutory, 319-321

under Lands Clauses Consolidation Act, 321,

322, 474

of registered land ; see Registration op
Title.

by deed generally ; sec Deed.
of legal estates, &c., in copyholds ; see Copyhold.
of equitable estates and interests ; sec Equitable Estate.
construction of, general rules as to, 326

effect of latent ambiguity, or ambiguous words in, 327
words of limitation in, 327 ; sec Words op Limitation.
operative words in, meaning and effect of various, 333
words of description in, meanings of various, 334
usual provisions of, 342-363 ; see Sale op Land ; Mortgage ; Lease ;

Settlement.

COPARCENARY,
tenancy in, definition of, 134

characteristics of, 134
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COPARCENARY—conimwecZ.

tenancy in, how it arises, by general law, 135

by special custom, 135

rights of tenant in, as to use and enjoyment of, 135

as to custody, &c., of title-deeds ; see Title-Deeds.

as to alienation, 136

liability for debts of a coparcener, 214, 227

determination or severance of, modes of, 133 ; and see Partition.

COPYHOLD,
origin and nature of tenure of, 20, 21

grants of manorial wastes as, restriction on, 21

rights of lord in land, 21; and see Escheat; Forfeiture; Minerals;
Timber.

re-grant or alienation by lord, of land escheated, &c., 22

nature of tenant's interest, 22

corporation cannot be tenant of, 472

estates in, 23

incidents of tenure of, 24

statute de donis not applicable to, 30

conditional fee in, 24, 29

estates tail in, barring of, 46, 47, 105

where estate is equitable, 149, 326

liability of tenant of, for waste, 40, 51

things severed from land, ownership of, 103

contingent remainder in, how far liable to failure, 112

not within Statute of Uses, 121

executory interests in, 121

partition of, 133

devolution of trust or mortgage estate in, 152, 194, 397

vesting orders, &c., of trust or mortgage estates in, 156

sale of, by executors, &c. , under power or devise in trust, 168, 322

power of appointment over, 171

mortgages of, usual forms of, 192

effect of enfranchisement upon, 192

discharge of mortgages of, 209

liability of, for debts, 214, 225 n. (c), 226

not liable to execution for Crown debt, 218

rents, due by custom, 233

common appurtenant to, by custom, 250

title to enfranchised ; statutory alteration, 274

land allotted in respect of, under Inclosure Acts, 255

in i\Iiddlesex, not within Registry Acts, 271

conveyances of legal estates, &c., in ; surrender, admittance, 25, 322, 323

modes of conveyance of freeholds not applicable to ; exceptions, 321,

322

surrenderee's rights before admittance, 323

conveyances of estates in expectancy, and joint estates, in, 322, 323

by surrender to use of wife or surrenderor, 323

of, by married women, 326, 447

entry upon court rolls, and copy of, 324

covenant to surrender, 192, 322, 346 ; and see Sale of Land.
benefit of is tran.-ferable, 324

rights of transferee of, 324
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COFYROLD—continued.

grants of, by lord, how made, 324

trusts of, how created, 141, 325

equitable interests, how conveyed, 326

words of limitation of, 332

provisions of Conv. Act, 1881, as to, do not apply, 332

strict settlement of, 3G1

will of, surrender formerly necessary for ; statutory alteration, 365

under Wills Act, 365, 369

descent of ; title of heir before admittance, 402

does not devolve under Land Transfer Act, 1897, on death, except

equitable interest in, 369, 394

not registrable under Land Transfer Acts, 478

curtesy in, and effect of enfranchisement upon, 406

freebench in, and effect of enfranchisement upon, 415, 416

powers of trustee in bankruptcy of tenant, as to, 435

admittances, acts, &c., of married women, 450

infants, 461

lunatics, 465, 466

forfeiture of ; see Foepeiture.
escheat of ; see Escheat.
enfranchisement of ; see Enfranchisement.

CORPORATION ; a7id see Lands Clauses Consolidation Act.

aggregate, definition and instances of, 469

sole, definition and instances of, 469

creation of, modes of, 469

contracts of, how made, 469

acquisition of land by ; Mortmain, 470

restrictions on, by Mortmain Acts, 470

statutory exemptions from restrictions, 471

of companies, 471

form of limitation in conveyance of fee to, 328, 471

could not formerly hold in joint tenancy ; statutory alteration, 471

cannot be grantee to a use, 471

may be trustee, 471

cannot be copyhold tenant, 472

alienation of lands by, and restrictions on, 472

deed of, delivery not necessary, 335

land of, does not escheat on dissolution, 441

under Companies Acts, registration of mortgages and charges of, 472

COUNTERPART. See Deed.

COURT ROLLS OF MANOR,
what are, 22

right of tenant to inspect, &c., 23

entry of surrender and admittance on, and copies of, 324

COURT,
baron, 17, 19

leet, 18

customary, IS, 23, 24

of equitable jurisdiction, 144

sale under order of ; see Sale OF LAND
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COVENANT TO STAND SEISED,
conveyance by, 318

deed sometimes construed as, 327

COVENANTS,
restrictive, where binding in equity on estates of inheritance, 40

where benefit of, passes with inheritance, 41

mutual, in building scheme, benefit and burden of, 41

as affecting estate for life, 56

estate for years, 82, 83

reversion, 97

distinguished from easements, 258

annexation of, to registered land, 482

not within rule against perpetuities, 288

in leases, ordinary, 79, 80 ; and sec Lease.

liability of lessee under, 80

statutory protection of personal representative against, 80

indemnity against on assignment of lease, 80, 81

liability of assignee under ; real covenants, 80, 81

personal representative's liability under, as assignee, 81

mortgagee by assignment liable as assignee, under, 191

trustee in bankruptcy may be liable under, as assignee, 437

what run with land, or not, at law, 81, 82

in equity, 82

in restraint of alienation, 83, 350

purchaser of lease has notice of, when, 166

onerous, should be brought to purchaser's knowledge, 303,

304

lessor's liability under his, to assignee of lease, 81

by lessor for quiet enjoyment, express or implied, 278

pass with reversion ; statutory provisions hereon ; 97, 98

position of trustee and cestui que trust as to, 148

in mortgages, usual, 191, 192; and see Mortgage.
for title, in conveyances, definition and use of, 276

run with the land, 276

obligation of alienor to give, 277

the usual, on sale by owner, 277

how usually qualified ; distinction as to mortgagors, 277

in conveyances by trustees, &c., 278

on voluntary conveyance, 278

on conveyance of copyholds, how given, 324

place of in deeds, where express, 341

formerly implied ; statutory alteration, 279

implied under Con v. Act, 1881, what are, and from what
words, 279

run with estate of covenantee, 280

in conveyances by promoters under Lands

I

Clauses Act, 475

in dispositions of registered land, 489

on sale of registered land, where given, 491

for indemnity by purchaser against incumbrances, &c., affecting land

343

on assignment of leaseholds, 80, 345

by transferee of equity of redemption, 343
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COYE^A^TS—continued.

for indemnity, implied on sale of registered land, 491

against death duties unpaid, 343

for payment of rent-charge ; does not run with land, 240, 345

devolution of burden and benefit of, under Conv. Act, 1881 ; when
assigns should be named in, 342 n. (w)

for production, &c., of title-deeds, and statutory acknowledgment, &c.,

in lieu of, 280

CKEDITORS, RIGHTS OF ; and see Judgment Debt ; Crown Debts ;

Debts of Deceased Persons ; Bankruptcy.
classification of, 183

condition of forfeiture on estate becoming subject to, is void, 292
unless in lease for life or years, 292

limitation till estate becomes subject to, valid in gift for life or years,

292

fee simple cannot be so limited, 292

how far owner can himself so limit, 292

alienations in fraud of, under st. 13 Eiiz. c. 5, 296

where voluntary, 297

where for valuable consideration, 297
void as against under bankruptcy law, 433-435

CROSS-REMAINDERS,
what are, and limitations of, 137

where implied in will, 383

CROWN,
is lord paramount, 11

grant of fee simple by, 38

statutes of limitations, where applicable to, 423
prescription, where applicable to, 429 n. ({)

forfeitures to, 440 ; and sec Forfeiture.
escheat to ; inquisition on, 441 ; and see Escheat.
waiver of escheat to, 441

right of, to personalty, as ultimus heres, 443

appointment of administrator of felon's property by, 467
creation of corporations by, 469

grant of right of comrnon as local right, by, 251

restrictions on alienation of lands of, 472

CROWN DEBTS—see also ESTATE Duty, Succession Duty,
how enforceable ; writ of extent, 217
interests liable to be extended, 218

statutory protection to purchasers and mortgagees against, 218

discharge of land from, 218

CURTESY, ESTATE BY THE. See Husband.

CUSTOM,
right of common cannot be claimed by, 251

to entail ; see Tail, Estate.

CUSTOMARY
court ; see Court.
estate, meaning of, 21

freehold, nature of tenure of, 27, 28



522 INDEX.

CUSTOMARY—contimied.

-freehold, conveyance of, modes of, 32-1

does not devolve under Land Transfer Act, 1897, on death

except equitable estate in, 3G9, 391

title to not registrable under Land Transfer Acts, 478

tenure, meaning of, 21

CUSTOMS OF MANORS,
origin and nature of, 21

are general or special, 23

CT PRES
doctrine applicable to contingent remainders, 116

appointments, 178

prevents application of rule against perpetuities, where, 287

DEAD RENT. See Rent-Service.

DEATH WITHOUT ISSUE. Sec Issue.

DEBENTURES, ^-ee Company.

DEBTS OF DECEASED PERSONS ; and see Marshalling op Assets.

under law prior to Land Transfer Act, 1897.

estates in fee simple, liability for secured, 225

unsecured, at common law ; under St. of

Fraudulent Devises, and in equity, 225

charge of debts upon
;

purchaser not

bound by, 226

sale of, for payment of debts, inquiry by pur-

chaser as to debts, when necessary, 226

liability for unsecured, by statute, 226

estates in expectancy, in community, and equitable, liability of, 227

liability of estates tail for, 227

estates for life not liable for ; distinction as to estates 2ntr

autre vie, 227

liability of other real property ; incorporeal interests ; realty

appointed under power, 227, 228

liability of estates for years and other personalty, 228

of personalty appointed under general power, 228

legal assets, 228

personal representative's powers of sale, &c., 228

his liabilities
;
protection by notice, 229

creditor's right to follow assets, 229

under Land Transfer Act, 1897,

realty vests in personal representative under, 230

administration of realty under, 230

personal representative's powers under, 230

his protection from liability under, by notice, 230

or by assent or conveyance subject to charge, 230

liability of devisee or heir under, 231

purchaser from devisee or heir not liable under, 231

rights of secured creditors; statutory alteration, 231

DE BONIS CONDITIONALIBUS, THE STATUTE,
provisions of, 30

not applicable to copyholds, 30

strict entails under, 44

virtual repeal of, in Taltarum^s Case, 45

prevents merger of estate tail, 107
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DEED ; and see Conveyances.
definition of, 335

execution of ; signing, sealing, and delivery, 335, 342

takes effect from time of delivery, 335

delivery, time of, as between deeds of same date, 336

delivery as escrow, 336

reading of, 336

attestation of ; Conv. Act, 1881, hereon, 336

execution of, by attorney, 336 ; see Power OP Attorney.
alteration, &c., in, effect of, 337

when presumed to have been made, 337

stamps on ; see Stamp.

registration, &c., of, 338 ; and see Enrolment ; Registration.

indenture, when called, and why, 338

necessary parties to, statutory alteration as to, 338, 339

indenting where formerly necessary ; statutory alteration, 338

original and counterpart, 338

poll, what is, and why so called, 339

estoppel by ; where deed takes effect by, 339

ordinary parts of, 339-342, and notes

supplemental, &c., to other deed, under Conv. Act, 1881 : 340

what interests in copyholds alienable by, 321, 322

covenants for title by, on conveyance of copyholds, 324

not necessary for creation or conveyance of equitable estate : excep-.

tions, 325, 326

DEED OF ARRANGEMENT,
registration of, 271

DEED POLL. See Deed.

DEFEASANCE,
deed of, what is, 313

DELIVERY. See Deed.

DEMESNE,
land of lord of manor, 17

effect of alienation of, 20

copyhold land is, 21

DEMISE,

covenant implied by use of the word, 278

DEPOSIT. See CONDITIONS OF Sale.

DESCENT. See Intestacy, Succession on.

DISABILITY. See Capacity.

DISCLAIMER,
of estate or interest, how made, and effect of, 267

of trust, 1 53

of power, Conv. Act, 1882, as to, 182

none by heir-at-law, 396

by trustee in bankruptcy, 436

DISENTAILING DEED,
meaning of, 46

of money applicable in purchase of land in tail, 150

on re-settlement of land, terms of, 362
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DISTRESS,

remedy by, for recover}- of rent service, 284, 235 ; and sec Ren'J'

Service.

extensions of, to rent-charge, &c., by statute, 238, 239

for recovery of tithe rent-charge, 245

statutes of limitations as to recovery of rents by, 425

by mortgagor, 189

further limitation by Agricultural Holdings Act, 1883 : 426

DOUBLE POSSIBILITIES,
rule against, 115

DOWER. See Married Woman.

DURESS,
may invalidate alienation, 267

EASEMENTS,
definition of, 257

distinguished from rights of common, 257

instances of, 257

burden of, must be reasonable ; instances, 258

distinguished from easements in gross or rights under licences, 258

and from rights under restrictive covenants, 258

and from incidents of ownership, 259

and from public rights, 259

dominant and servient tenement denote subjects of, 259

are affirmative or negative, continuous or discontinuous, apparent or

non-apparent, 259, 2G0

creation of, by express grant, 260

by reservation taking effect as a grant, 260

by limitation of use under Gov. Act, 1881 : 317

by implied grant on severance of a tenement, 260, 261

by implied grant or reservation in case of easement of

necessity, 261, 262

by prescription, 262 ; and see PRESCRIPTION.

use and enjoyment of, extent of, 262

repairs necessary for, by whom to be done, 262

alienation of
;
pass with dominant tenement ; how far on alienation of

part thereof, &c., 263

cannot be alienated separately, 263

general words in conveyances pass rights in nature of; statutory

provision as to, 263

determination of, modes of, 263, 264

where not implied from non-user, 264

ELECTION,
against conversion of property subject to trust for, 143

to take under or against will, meaning and ground of rule, 378

applies to appointments under special powers, 379
' but only where property of testator given to object of

the power, 379

by married women ; see Married Woman.
infant ; see Infant.

ELEGIT—sec Judgment Debt.

estate by, 214, 392
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EMBLEMENTS,
meaning of the term, 4

in some cases do not pass with land, 4

right to, on death of tenant in fee simple, 42

on determination of estate for life, 57

for years, 75

at will, 90

tenant at sufferance not entitled to, 92

ENCROACHMENT
on wastes of manor, 254

ENFRANCHISEMENT,
of copyholds, what it is and effect of, 25, 27

at common law, modes of, and where applicable, 23

where tenant has not fee simple, 26

under Copyhold Act, 1894, compulsory or voluntary, 26, 27

compulsory not applicable, in what cases, 26

effected by award, 26, 392

compensation for, 26, 247

charge for compensation, &c., 247

voluntary, under Act, effected by deed, 27

compensation money, &c., under Act, how applied, 27

notice to be given of right of, under the Act, where, 27

rights not affected by, under the Act, 27

effect of, upon estates tail, 49

loss of rights of common by, 253

effect of, as to descent on intestacy, 402

right to curtesy, 406

freebench, 416

under Settled Land Acts, 65

ENLARGEMENT,
of long term into fee simple under Conv. Act, 1881 : 89, 321

of base fee into fee simple absolute, 47, 50, 105

ENROLMENT,
of deed barring entail, 46, 105, 149

of consent by protector to barring of entail, 105

Statute of, its provisions ; what bargains and sales within, 318

where essential to validity of deed, 338 and n. (h)

ENTIRETIES, TENANCY BY,

definition, and characteristics of, 138

in case of limitation to husband and wife and third person, 139

effect of divorce on, 139

not created where grantees subsequently intermarry, 139

how affected by Married Women's Property Act, 1882 : 139

ENTRY,
necessity for, in creation of estate for years, 73, 309

except where estate created by way of use, 74, 309

for breach of condition, law as to, 34, 85 ; and see CONDITION Subse-

quent ; Forfeiture.
right of, how far alienable, 96, 117 and n. (m), 365

formerly preserved by claim ; statutory alterations, 417
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EQUITABLE CHARGES AND LIENS,
definition of equitable charge, 210

of equitable lien, 210

equitable lien distinguislied from legal, 211

effect of charge or lien ; how enforced, 211

instances of charges, 211

examples of liens, 211

lien of tenant for life paying mortgage or charge, 210, 213

lien for interest on mortgage, payable by tenant for life, 211

vendor's lien for unpaid purchase-money, rules as to, 212

application of Real Estates Charges Acts to, 212

purchaser's lien for purchase-money or deposit, 213

assignment of equitable charges and liens, 213

provisions of statutes of limitations applicable to, 424

EQUITABLE ESTATE,
definition of, 140

its nature, as opposed to legal estate, 119, 140

merger of, in legal estate, 151

origin of; declarations of uses, 140

effect of Statute of Uses upon, 140

revival of, limitation of use upon a use, 140, 141

active uses, 141

uses or trusts of copyholds and estates for years, 141

may arise by operation of law, 141

in general analogous to legal estate ; exceptions, 142

under trust for conversion ; see Conversion.

created by declaration of trust, 145 ; and see Trust.

words of limitation of, 333

rights of cestui que trust as to use and enjoyment, 147

as to possession, &c., of land as against trustee, 147

as to rents and profits, where not in possession, 147

as to income under trust for conversion, 149

as to staying execution of trust, 149

as to title-deeds ; sec Title-deeds.

as to alienation, 149

under a lease granted by him, 1;"0

as to control over legal estate, 150

as to powers under Settled Land Acts, 72, 150

for life in leaseholds, 148

obligation of covenants of lease, in such case, 148

duties of trustees of ; see TRUSTEE,

charge on corpus of, for outgoings, repairs, &c., 148

conveyances of ; declaration of trust ; Statute of Frauds as to, 325

forms of, 325

of equitable estates previously created ; Statute of Frauds as

to, 326

detei-mination or failure of, modes of, 151

created by operation of law, IGO

arising through resulting trusts ; instances of, IGl, 1G2

arising through constructive trusts ; instances of, 163-166

how far liable for debts, 214

escheat of; see Escheat.

EQUITABLE EXECUTION. See Judgment Debt.

EQUITABLE WASTE. See Waste.
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EQUITY OF EEDEMPTION. See MOETGAGE.

EQUITY TO A SETTLEMENT. See Married Woman,
ESCHEAT,

definition of, 15

to Crown ; inquisition ; waiver, 441

not affected by Land Transfer Act, 1897, 441

although title be registered, 481

to mesne lord, 441

of copyholds, 22, 24, 441

of enfranchised copyholds, 27, 441

none, on dissolution of corporation, 441

of equitable estates, incorporeal interests, &c. ; statutory altera-

tions, 442

proceeds of conversion of realty under trust, liable to, 442

money to be laid out in land, not liable to, 442

for felony, abolition of, by statute, 443

of trust and mortgage estates formerly ; statutory alterations, 442

ESCROW. See Deed.

ESTATE—and see ESTATES,
definition of, 1, 29

ESTATE CLAUSE,
in deeds, and statutory alteration as to, 341

ESTATE DUTY,
nature of ; when payable, 218, 219

property subject to ; exemptions, 219

rates of, 220

persons liable for, 220

a charge on realty, how far, 221

how money may be raised for, 221

settlement estate duty, where payable, 221

how borne, 222

charge for, when paid by limited owner, 247

certificate of charge for, 393

in respect of registered land, 483, 498, 499

ESTATES,
quantities of, 29

the several, with reference to quantity, 12, 29

of freehold and less than freehold, 33

of inheritance, 33

descendible freehold, 396

conditionally determinable, 34

division of, with reference to modes of holding, 37

ESTOPPEL. Sec Deed,

ESTOVERS,
meaning of, 53

common of, 249

EXCEPTION
in deed, meaning and place of, 341

EXCHANGE,
under Settled Land Acts, 65

conveyance by, at common law, 313

under Inclosure Acts, 392

title under, on sale, &c., 274
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EXECUTED TRUST. See Trust.

EXECUTION—see Deed, Power op Attorney,
of deed, &c., by nominee of Court, under Jud. Act, 1884 : 392

EXECUTOR. See also PERSONAL Representative ; Administrator.

definition of, 370

sale of land by under common law power, or Law of Property Amend-

ment Act, 18o9, 168, 169

effect of Land Transfer Act, 1897, on these powers, 169, 170

co-executors may act jointly or severally ; exception by Land Transfer

Act, 1897, for transfer of realty, 370

powers given to expressly, survivorship of ; statutory provision

hereon, 174, 175

survivorship, devolution, and renunciation of office of, 370

special, nature of office of ; effect of Land Transfer Act upon, 370

one probate sufficient where several for different parts of estate, 372

proof of will by, in common form, 371

in solemn form ; where demandable, 371

probate copy of will, delivery to ; effect of, 371, 372

probate of will as to realty only, may be granted to, under Land

Transfer Act, 1897, 372

effect of probate granted to one of several, 372

acts before proving, what he may do, 372

former right of, to undisposed-of residue of personalty, and statutory

alteration, 376

his right thereto as against the Crown, 443

EXECUTORY DEVISE. See Executory Interests.

EXECUTORY INTERESTS,
conditional limitations having effect as, 37

definition of, 118

distinguished from remainders, 118

origin of, 119; see also Uses.

effect of Statute of Uses upon limitations of, 120

creation of, by will, after Statute of Uses, 121

in land of copyhold tenure, 121

for terms of years, or reversionary leases, 121

in existing term of years, valid in equity only, 122

except in cases of limitation by will, 122

created inter xivos by way of use, 123

springing and shifting uses, 123

doctrine of scintilla juris applicable to ; alteration by statute, 123, 124

created by will are executory devises ; how these differ from spring-

ing and shifting uses, 124

devolution of, under Land Transfer Act,

1897, 124

application of rule against perpetuities to, 283, 284

powers of appointment and revocation created by limitation of, 125 ;

and see POWERS,
rights of owner of, as to use and enjoyment, 125. See also Waste.

as to title-deeds. See Title-deeds.

alienation of, 126, 365

failure or determination of, 126

Conveyancing Act, 1882, as to, 126

EXECUTORY TRUST—and see TRUST.

rule in Shellea/'s Case anolies to, how far, 333
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EXPECTANCY,
estate in, definition of, 93

classification of estates in, 93

grant of, without particular estate, void at common law, 101

liability of, for debts, 214, 227

of succession as heir, &c., how far alienable, 93

EXPRESS TRUST. Sec TRUST.

EXTRAORDINARY MODES OP ALIENATION. See Alienation.

FAIR. *S'cc Market.

FALDAGE,
common of, 249

FARM,
as word of description in conveyance, 334

FEALTY,
meaning of, and where due, 14, 24

FEE,
meaning of, 29, 33

FEE FARM RENT. Sec Rent- Service.

FEE SIMPLE, ESTATE IN,

definition of, 29

conditional, 29 ; see Conditional Fee.

determinable or qualified, none since st. Quia cmptorcs, 3G, 37

creation or acquisition of, 38

words of limitation of, and Conv. Act, 1881, as to, 327, 328

limitation of, by will, before and since Wills Act, 384, 385

rights of tenant of, as to use and enjoyment generally, 39

of taking wild animals and fishing, 39

as to things found on, or detached from the land, 39

restrictive covenants affecting, 40 ; and sec Covenants.
tenant of, where liable for waste, 40

rights of tenant of, as to fixtures, 41

as to emblements, 42

as to title-deeds, 42

alienation of, 42

conditions, &c., in restraint of, how far valid, 42

under Settled Land Acts, where executory limitation over,

40, 02

liability of, for debts of owner; sec Debts of Deceased Persons;
Judgments ; Crown Debts ; Bankruptcy.

expiration of, 43

FEE SIMPLE CONDITIONAL, ESTATE IN,

nature of, at common law, 29

effect of st. dc donis upon, 30

in land of copyhold tenure, 24, 30

creation of, 43

tenant's rights of use and enjoyment, 43

alienation of, 43

expiration or determination of, 44

2l
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FELON

—

src nho EsniKAT.
forfeiture and escheat of property of ; statutory alteration, 440, 442
disabilities of, former and present, 4(17

may alienate by will, 4G7

where trustee, appointment, &c., by Court, in place of, 153, 468
may be executor, administrator, or protector of settlement, 4G7
administrator of property of; appointment, powers, &c., of, 4(58

re-vesting of property of, 4G8

execution of judgments, &c., against property of, 168

curator of property of ; appointment, powers, &c., of, 4G8

FENCE. Sec Wall.

FEOFFMENT.
definition of, ;i(is

writing not required for, at common law ; statutory alterations. 308
to uses, 317

what interests may pass by, 308

former tortious operation of ; statutory alteration, 308

disuse of, 309

FERRY,
franchise of, 19

FEUDAL,
system, fundamental rules of, 11

terms, 11, 12

FINE,
estate tail barred b_y, 45

base fee created by, 45

deed to declare uses of, 45

abolition of, 4(5

married woman's land formerly conveyed by, 446 n. (p)

FINES,
on alienation of freeholds, invalid generally, 14

on transfer of copyholds, fixed or arbitrary, 24

FISHING ; and see Free Fishery, Piscary, Several Fishery.
right of tenant in possession as to, 39, 56, 75

as a right of common or profit d prendre, 256

FIXTURES,
meaning of the term, 4

annexation, when necessary, or not, 5

common law as to, and relaxation of, 4

right to, on death of tenant in fee simple, 41

on determination of life estate, 58

of estate for year.s, 77

under Agricultural Holdings Act, and Market Gardeners'

Compensation Act, 77

rights of mortgagee as to, 194

FORECLOSURE OF MORTGAGES. Sec Mortgage.

FOREST,
franchise of, 19

FORFEITURE,
definition of, 439

for breach of condition of ro-ontry, 4.39; and see Condition Sub-
sequent.
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YORFEITVRE—continued.

for breach of condition of re-entry, waiver of ; express, implied
;

statutory restriction on effect of, 85
relief against, in case of lease, prior to, and under, Conv. Acts

86-88

of particular estate, effect of upon vested remainder, lOG
for breaches of feudal duties, obsolete, 439
relief against, for non-payment of quit-rents, 439
for breaches of copyhold customs, 22, 24, 439

how far relieved against, 440
of next presentation, for simony, 440
on alienation in mortmain, 440
formerly by alienation to alien ; alteration of law, 440
by attainder for treason or felony ; alteration of law, 440
none, where alienation under Settled Land Acts, 72, 73, 440
to Crown, not affected by registration under Land Transfer Acts, 481

FRANCHISES,
meaning, and instances of, 19

FRANKALMOIGN,
tenure of, 17

how affected by, st. Quia cmptorcs, 17

FRAUD,
may invalidate alienation, 2G6

on power ; sec Power.
on creditors ; sec Creditors, Rights of.

on purchaser, under 27 Eliz. c. 4 : 298

alteration by Voluntary Conv. Act, 1893: 298

concealed, prevents operation of statutes of limitations, 422

FRAUDS, STATUTE OF. See, in Table of Statutes, 29 Car. II., c. 3

FREEBENCH. See Married Woman.

FREE COPYHOLD,
customary freehold also called, 27 ; sec Customary.

FREE FISHERY,
franchise of, 19

FREEHOLD,
tenure, 12 ; and see Tenure.
estates of, meaning of, 33

estate less than, 34

quasi, merely, of copyholds, 34

descendible, meaning of, 396

FREE SOCAGE. Sec Tenure.

FREE TENURE. Sec Tenure.

FREE WARREN,
franchise of, 19

FRIENDLY SOCIETY,
discharge of mortgage to, 209, 321

FRUCTUS INDUSTHIALES,
meaning of, 4
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FURTHER CHARGE. I^cc Mortgage.

FUTURE ESTATE. See Expectancy.

GAME,
right of taking, by tenant in possession, 3'J, 5G, 75

as a franchise, 19

as a right of common or profit d proulre, 249, 256

GAVELKIND,
nature and incidents of custom of, IG

interests of husband and wife under custom of, 1(1, 40(5, 41.'?

coparcenary by custom of, 135, 402

conveyance by infant under custom of, 1(1, 309, 458

does not apply to tithe rent-charge, 245

GENERAL OCCUrANCY. Ser PuR autre vie. Estate.

GENERAL WORDS,
in conveyances, what are, and use of, 252

statutory provision as to, 253, 341

GRAND SERGEANTY,
tenure of, 15

GRANT,
at common law, definition of, 309

deed required for, 309

when applicable ; interests lying in, 309 ; and sec 9

statutory, what it is, and to what interests applicable, 320

application of Statute of Uses to, 320

of copyholds ; sec Copyhold.
use of word, in conveyances ; Conv. Act, 1881, as to, 332, 333

GROUND-RENT. See Rent-service.

HABENDUM,
in deed, meaning, form, and place of, 341

appointment of use does not contain, 344

HALF-BLOOD. Sec Intestacy, Succession on.

HEDGE AND DITCH,
presumption as to ownership of, 3.34

HEIR-AT-LAW. See Intestacy, Succession on.

HEIRLOOMS,
original meaning of, (!

meaning of, in modern law, G

as to sale of, under Settled Land Act, 1882 : 05

settlement of chattels as, 3G1

HEREDITAMENTS,
meaning of the word, 9

corporal and incorporeal, distinguished, 9

escheat of incorporeal ; see Escheat.

HERIOT,
what it is, and when incident to freehold tenure, 14

where incident to copyhold tenure, 25
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HIGHWAY,
soil of, presumption as to ownership of, 334

HOMAGE,
the, in copyholds, 23

HOTCHPOT,
bringing into, on intestacy, 403

HOUSE,
what passes by the term in a conveyance, 334

HOUSING OF WORKING CLASSES ACT,
charge for works under, 246 n. (q)

HUSBAND

—

and sec MARRIED Woman ; Entireties, Tenancy by,

modern restrictions on common law rights of, in wife's estate, 405
rights of, at common law, in wife's real estate, 404

curtesy, estate by the ; what is, and requisites for, 40(5

in copyholds, only by special custom, 406

extinguished by enfranchisement, 406
of gavelkind land, 406

gives powers of tenant for life under Settled Land Acts,

63, 406

alienation of wife's real estate, extent of power of, 407
mortgage by husband and wife of, 407

in wife's chattels real, 407

in wife's personalty, other than chattels real, 407

survivorship of, to wife, where not reduced into possession,

407

reversionary interests of wife, 408

equitable restrictions on rights of, in wife's estates, 408
by trust for wife's separate use ; sec Married Woman.
his rights in undisposed of equitable separate estate, 408

by equity to a settlement ; see Married Woman.
statutory modifications of rights of, prior to, and under, Married Women's

Property Act, 1870 : 409, 410 ; and see Married Woman.
exclusion of rights of, by Married Women's Property Act, 1882 : 411

estate by curtesy not excluded by, on death of wife intestate, 411

nor his right to her personalty in such case, 411
nor interests under settlements, 411

how far his interests under her intestacy are subject to her debts,

452

concurrence of, in wife's conveyance of real estate, where necessary, and
effect of, 446

where dispensed with, 448

in exercise of powers under Agricultural Holdings Act and Settled
Land Acts, 448

in wife's disposition of reversionary personalty, &c. , 448

in wife's will of personal estate, effect of, 449
where wife alienates as trustee, 456

where protector of settlement with wife, 456

IMPLIED TRUST. Sec Trust.

IMPLIED USE. Sec Uses.
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IMPROVEMENTS,
by tenant for life, 5G

under Improvement of Land Acts, 5()

charge on land for, 247, :>!)o

under Agricultural Holdings Acts, 57

by tenant for years, 75

compensation for under Agricultural Holdings Act, and other

Acts, 7(), 77

by tenant or landlord under Agricultural Holdings Act, 57, 7()

charge on land for, 247, iJ'JB

redemption of charge for, 70 n. (a;)

under Settled Land Acts, 70 and n. (.r)

by joint tenant, 130

INCLOSURE. Sec Common, Rights of.

INCUMBRANCES,
discharge of, by order, on payment into Court under Conv. Act, 18S1 :

272, 392

INDENTURE. S(c Dioed.

INFANT,
will of, void ; former law as to will of personalty, 457

alienation inter vivos by, general effect of, 457

exception by statute, of marriage settlement with sanction of Court,

457

as to gavelkind land, 16, 309, 458

may exercise power of appointment inter vivos, 458

but as to real estate, only power collateral, 458

mortgage by, to secure loan is void, 458

purchase by, effect of, 458

contracts of, effect of, 459

management, &c., of lauds of, powers given by Conv. Act, 1881 : 459

maintenance, &c., of, application of income by trustees, in, under

Conv. Act, 1881 : 460

guardian may act for, under Settled Estates Act, 1877 : 461

provisions of Settled Land Acts, as to lands of, 461

acts on behalf of, under Copyhold Acts, by whom done, 461

land of, not alienable by trustee or guardian except by express

authority, 461

whether by order of Court for repairs, &c., 462

no conversion of property of, in general, 462

cannot elect against conversion of .property, except under Court's

direction, 462

nor to take under or against a will, 462

cannot be bankrupt, 463

appointed trustee, removal of, 462

executor, appointment of, administrator in case of, 4(12

where protector of settlement, Chancery Division acts for, 462

acts on behalf of, under Lands Clauses Act, 473

as to registered land, 500

Limitation and Prescription Acts as to, see STATUTES OF Limita-

tions; Presciuption.

INHERITANCE. See Estates; Intkstacy, Succession on.
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INSURANCE,
statutory right of mortgagee as to, 197

purchaser not entitled to benefit of under contract of sale, lt!4

covenants for in leases, 'diH, 'did

INTERESSE TERMINI,
what it is, 73, 309 "

created by limitation of future estate for years, 100, 121

no merger of term in, 107

assignment of, 310

INTEREST,
on purchase-money of land, 103, 306

on incumbrance, tenant for life to discharge, 211

provisions of statutes of limitations as to. See Statutes of Limita-

tions.

INTESTACY, SUCCESSION ON-fmd sec Administrator; Personal
Representative.

to real estate ; devolution of, on personal representative under Land
Transfer Act, 1897, 394, and sec 368, 369

previous devolution of realty, 394

Act does not apply to copyholds or customary freeholds, except

equitable estates, 369, 394

Act does not apply to land escheated to Crown, 441

descent, inheritance, descendible freeholds, meanings of, 396

personal representative a trustee for heir-at-law, under Land Transfer

Act, 395, and see 374

how estate is vested in heir-at-law under that Act, 395

heir cannot disclaim, 396

in what cases estate does not pass to heir-at-law, 397

widow's rights under Intestate's Estates Act, 1890, 397

definition of heir-at-law, 397

title of heir does not arise till intestate's death ; heir apparent ; heir

presumptive
;
posthumous heir, 397, 398

amendment of law by Inheritance Act, 398

from whom descent traced, under present and former law, 398

and n. {}))

purchaser, meaning of ; examples, 398, 399

limitations to heirs, &c., creating title b}^ purchase under the Act, 399

failure of purchaser's heirs, descent on, 400

rules for ascertainment of the heir, 400

as to descent to the issue, 400, 401

in case of coparcenary, 135, 401

paternal ancestors, and their issue, 401

maternal ancestors, and their issue, 401

ancestors, exclusion of, under old law, 400 n. (.s)

relations of half-blood, succession of ; exclusion of under old law,

397, 401 and n. (x)

copyholds, descent of ; title of heir before admittance, 402

enfranchised copyholds, descent of, 402

gavelkind and borough English inheritances, descent of, 402

to personal estate ; Statutes of Distribution, 402

estate of married woman, 403

share of widow ; her rights under Intestates' Estates Acts, 1 890 : 403
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INTESTACY, SUCCESSION ON—tontmued.

to personal estate

—

continued.

rights of children or remoter issue, 403

advancement to child to be brought into hotchpot, lO.J

rights of father, 40i

rights of mother; brothers and sisters; children of deceased brother

or sister, 404

next of kin ; degrees of kindred, 404 and u. (;;)

no preference of males, elders, or whole blood, 404

rights of successors to, how enforced, S'JG

bar of claims to by statue of limitations, 424 n. (dd)

Crown, where entitled as vMimva hercs, 443

INVESTMENTS,
of capital-money under Settled Land Acts, 70

powers of trustee as to, 158

ISSUE,
power to appoint to, 177

gift over on death without, 3S2

provision of Conv. Act, 1882, as to, 126

JOINT ACCOUNT CLAUSE,
in mortgages, what is, and provisions of Conv. Act, 1881, as to, 195,352

JOINT TENANCY,
definition of, 127

characteristics of; unity of interest, title, possession, 127, 128

survivorship, 128

creation of, 129

words of limitation of, 129, 332

implied limitation of, by will, 385

at law, where tenancy in common in equity, 129

resulting trust in such case, 161

rights of owner in, as to use and enjoyment, 130

against co-tenant, for account, as to waste, and

outlay for improvements, 130

as to custody, &c., of title-deeds, 131

as to alienation, rules as to, 131

application of Settled Land Acts to estates in, 132

determination or severance of, modes of, 132 ; and see Partition.

sale in lieu of partition, 134

of trust estate by co-trustees, 152, 157

of mortgage estate by co- mortgagees, 195

how far liable for debts of a co-tenant, 214, 227

disclaimer of, by one tenant, effect of, 268

in copyholds, admittance to, 323

created by will, rule as to lapse does not apply to, 38G

marriage of female joint tenant does not cause severance of, 405

no curtesy or dower of, 406

corporation could not hold in ; statutory alteration, 471

JOINTURE,
what it is, and kinds of, 413; and see Marrikd Woman.
rent-charge, for securing, in strict settlement, 359, 413, 415

efifect of in creating compound settlement, 62

does not affect dispositions under Settled Land Acts,. 67
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JUDGMENT DEBT—and sec Registration
,

definition of, 213

modes of enforcement of, against land, 214

by execution under clcr/it, 214

in case of estate for years, also liy execution under Jieri

facias, 215

as an equitable charge ; how affected by Land Charges Act,

1900, 215

by equitable execution ; meaning of, and where applicable,

215, 21G

by order for sale under Judgments Act, 1864 : 210

as a charge on land
;
protection of purchasers, &c., 21G

alterations by Land Charges, &c., Act, 1888, and Land
Charges Act, 1900, 217

liability for, of estate of deceased debtor, 225

provisions of statutes of limitations applicable to, 424

JUDICIAL TRUSTEE. See Trustee ; Personal Representative.

LAND,
meaning and extent of the term generally, 2

qualified meanings of, 2, 3

things detached from, or excepted from conveyance of, 3

in general, realty ; where personalty, (J, 7

feudal principles applicable to, 11, 12

uninclosed, adjoining highway, presumption as to ownership of, 334

what is, under Mortmain Acts ; see Charity.

LAND CERTIFICATE. Sec Registration op Title.

LAND CHARGES. See Purchaser ; Registration.

LAND TAX REDEEMED,
charge on land for, 247

interest on barred by st. of limitations, 425

certificate of charge for, 390

LAND TRANSFER ACT, 1897 (PART I.). ,S'ee Administrator ; Executor ;

Intestacy, Succession on ; Personal Representative ; Will.

LAND TRANSFER ACTS, 1875 and 1897. Sec Registration of Title.

LANDS CLAUSES CONSOLIDATION ACT, 1845,

objects of, 472

promoters of the undertaking, meaning of, in, 473

powers of corporations, limited owners, and persons under disability to

sell under, 473

notice to treat under, and effect of, 473

contract under, when complete, 473

priceor compensation under, how fixed, 473

how to be paid, 474

application of, when paid into bank, 474

where deemed realty, 144

conveyances under, forms and effect of, 321, 322, 474

superfluous lands under, what are, 474

provisions as to sale of, 474

unless so sold vest in adjoining owners, 475

conveyances by promoters under, covenants for title implied in, 475

LAPSE, ^ee WiLL.
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LATENT AMBIGUITY. See Convkyances.

LAY IMPROPRIATOR. Sec Titjiks.

LEASE—(t/wZ sec Entry ; Intkkesse 'J'kkmini ; Undehleask ; Years,
Estate for,

definition of, 309

how made, 30!)

for life, 56, aOit

of reversion, or concurrent, !)5

in reversion, 100

reversionary, 121

deed or writing not requisite for, at common law ; statutory altera-

tions, 309, 310

parol, where valid, 310

void at law may operate as agreement for, 310

possession under agreement for, effect of, 310

may be assigned, 311

oral, where writing required, effect of, 310

by estoppel, 339

of copyholds, and licence for, 23, 65, 321

under Settled Land Acts, 63-65

building, occupation, mining, defined, 79

contract for building, usual terms of, and practice under, 3i6, 347

l)y mortgagor, 189, 190

by mortgagee, 197

what are not within Middlesex Registry Act, 271

of registered land ; sec Registration op Title.

proof of title on sale of, and statutory provisions as to, 272

on grant of, and statutory provisions as to, 275, 276

recitals not usual in, 347

where made under power, how stated, 347

usual clauses in, 347

statement of consideration, 347

additions to parcels ; licences, profits, &c., 34S

exceptions or reservations, 348

habendum and reddendum, 348

lessee's covenants, 348 ; and see Covenants.
what are ordinary, in lease of a house, 80

meaning of ' usual,' in agreement for lease, 348

in building, mining, or agricultural, nature of, 348

for payment of rent or royalty, 349

for payment of taxes, rates, &c. ; exception of income tax

and tithe rent-charge, 349

to repair, and leave in repair ; extent of liability under, 349

to do specified repairs, 349

as to insurance, ordinary provisions of, 349

against assigning or underletting without licence ; what

is a breach of, or not, 350

proviso against arbitrary withholding of licence, effect

of, 350

condition of re-entry, ordinary form of, 185

special provisions of, 351

under agreement for lease with usual clauses, 350

lessor's covenant for quiet enjoyment, effect of, 278
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LEASE

—

continued,

proviso for determination of lease, 88

lessor not bound under, to repair unless by express covenant, IM'J

of registered land ; see Hegisteation of Title.

LEASE AND RELEASE,
under Statute of Uses, 31!)

advantages of, ;51'J

LEASEHOLDS. See Yeaks, Estate foe.

LEGACY. See Will.

LEGAL ESTATE,
meaning of, as opposed to equitable estate, 140

merger of equitable estate in, 151

conveyance of, by direction of cestui que trust, 150

by cestui que trust under Settled Land Acts, 150

by trustee to purchaser without notice, 151

right to tack depends on, 199

LETTERS OF ADMINISTRATION,
grant of, what it is, 394, 395

with will annexed, 372

LICENCE,
or easement in gross, distinguished from easement, 258

for lease of copyholds, generally, 28, 321

Settled Land Act, 1882, as to, (55

to corporation to hold land, where, and what, requisite, 470

for alienation by lessee, 83, 850

LIEN. Sec Equitable Chaeges and Liens.

LIFE, ESTATE FOR—set also PuE Autre Vie, Estate,

definition and instances of, 32

creation of, by act of party, 50

by operation of law, 50

words of limitation of, 331

rights of tenant as to use and enjoyment, 51

restrictions on, through liability for waste, 51-55 ; see

Waste.
power to cut timber under Settled Land Act, 1882:

53, 54

timber may be cut by, where, 58

right to estovers or botes, and loppings, 58, 54

rights as to buildings and mines, 54, 55

where grant without impeachment of waste, 55

as to things severed from land, 55

as to game, &c., 56

as to chattels found on laud, 5G

restrictions on, by covenants, 56

as to improvements ; statutory provisions as to, 56, 57

as to emblements, 57

statutory right of under-tenant, in lieu of, 57

as to fixtures, 58

as to title-deeds, 58

as to alienation, 58 ; and see PuE AuTEE Vie, Estate
at common law, 58
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LIFE, ES'I'ATE FOR—see a/so Pur Autre Vie, Estate—co/ai/iwcd,

as to alienation, conditions, &c., in restraint of, (JO

powers of, usually given by settlements, GO

various statutory powers of, 60

under Lands Clauses Act, 60, 47i5

under Settled Estates Act, 1877 : Gl

under Settled Land Acts, 1882 to 1890: Gl. *'ee

Settled Land Acts.

debts of deceased owner of, land not liable for, 227

expiration or determination of, 73

LIS PENDENS,
registration of, and eilect of, generally, 270

order as, under Settled Laud Acts, 151

LIVEKY,

of seisin, 308

interests lying in, 9, 308

not requisite in conveyance under Statute of Uses, 317

LOCKE KING'S ACTS. Sec Equitable Charges and Liens ; Mortgage,

LORD,

meaning of, in feudal system, 11

paramount; mesne, 11

of manor, 17

LORDSHIP
or seignory, 17, 18

in gross, 20

LUNATIC. See Unsound Mind, Person of.

MAINTENANCE. <S'ec Infant.

MANOR—awi see Copyhold,

nature of in early law, 17

in modern law, 18

not created since statute Quia enqdores, 18

franchises and advowsons, annexed to, 19

extinguishment or suspension of, 20

by reputation, or reputed, 20

rights of lord of, extinguishment of, l.'"(

what passes by the term in conveyances, 334

MARKET,
franchise of, 19

MARKETABLE TITLE,

meaning of, 2G8

MARRIAGE,
conditions in restraint of, how far valid, 290, 291

limitation until, with gift over, is valid, 291

acquisition through; see Husband ; Married Woman.
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MARRIED WOMAN, and sec Entireties, Tenancy by ; Husband
;

Jointure.

dower of, at common law, 412
requisites for, 412

in gavelkind land, 413

did not extend to equitable estates, 413

not affected by husband's alienation or

debts, 413

jointure in bar of ; legal, equitable, jointure

rent-charge, 413

limitations to bar, forms of, 414

under present law ; alterations by Dower Act, 414, 415

remedies for recovery of, 415

legacy in lieu of, 415

leases by tenant in, 415

does not give powers under Settled Land Acts, 415

freebench of, in copyholds, nature of, 415

extinguished by enfranchisement, 416

personal estate of husband, her interest in, on his intestacy, 403, 412

under Intestates' Estates Act, 1890 : 397, 403

by survivorship, 407, 408

alienation by, of real estate, other than separate estate ; cannot make
will of, 446

conveyances of freeholds ; alteration by Conv. Act, 1882, as to,

446, 447

deed barring entail ; disclaimer, contingent interests, 447

conveyances of copyholds, 326, 447

husband's concurrence, when dispensed with, 448

contract for, how made, 448

of reversionary personal estate other than separate estate

;

statutory alterations as to, 449

will, of personalty, with husband's concurrence, 449

acts of, under Agricultural Holdings Act, 449

powers of, under Settled Land Acts, where land not held for separnte

use, 449

powers of appointment exercisable by, 449

release of, by, 446

appointment of attorney by, under Conv. Act, 1881 : 449

acts of, under Copyhold Acts, 450

under Lands Clauses Act, 473

as to registered land, 500

admittance of, to copyholds by attorney, 450

election by, against conversion of property where directed, 408, 448

for or against will, only by direction of Court, 450

to confirm or reject voidable settlement, may make, 450

purchase of land by, not by means of separate estate, effect of, 450

equitable separate estate of ; trust for separate use, effect, of, 408

how created, 408

powers of alienation of, 450

Settled Land Acts as to, 455

equity of, to a settlement; nature of, and where it exists, 409

waiver or loss of, 408

release of, 449

protection order ; where entitled to, and effect of, 409
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MARRIED WOMA'H— continued.

judicially separated ; rights of, as to property, 410

or divorced, &c., settlement by Court, where, 410

Married Women's Property Act, 1S70, separate property of, under,

410, 450

Married Women's Property Acts, 1882 and 1893, general capacity as to

property, under, 411, 451

separate property under, what is, 411

exclusion of marital rights by, extent of, 411

provisions of, as to settlements, and effect of, 411

powers of alienation and contracting under, 451

liability for debts on death, under, 452

to bankrupt law, under, 452

for ante-nuptial debts, under, 452

of appointed property, under, 452

restraint on anticipation by ; how created, 453

not affected by Married Women's Property Act, 1882,

453

except as to ante-nuptial debts, 454

its effect, as to alienation, charge, election, or contract,

by married woman, 453

where annexed to absolute gift, 453

what alienations not prevented by, 454

arrears of income, effect of, upon, 454

statutory qualifications of, effect of, 454, 455

where void under rule against perpetuities, 455

tenant for life of separate property, powers of, under Settled Land

Acts, 454, 455

trustee, extent of capacity as, under former law, 455

conveyance by, where bare trustee, 45G

under Married Women's Property Act, 1882: 45G

conveyance by, of land, under the Act, as trustee, 45()

executrix ; former law as to, 455

will of, as, appointing executor, 455

under Married Women's Property Act, 1882 : 450

protector of settlement, 456

statutes of limitations and prescription, as to, .sec Statutks op

Limitations ; Pkescutption.

MARSHALLING OF ASSETS,

for discharge of liabilities of estate of deceased person, ?,~C>, 377

preserved by Land Transfer Act, 1897. 370

for payment of legacies,. 378

MAXIMS,

quidquid plantatur solo, solo ccdit, 2

cujus est solum, cjtts est usque ail caliim ct ad inferos. 2

equity follows the law, 142

equity regards that as done which ought to be done, 143

once a mortgage always a mortgage, 185

where the equities are equal the law shall prevail, 199

he who seeks equity must do equity, 2O0, 409
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MAXIMS—contimied.

jus accrescendi prcefertur oncrihiis, 227

nulli res sua servit, 261 n. (s)

expressum faclt cessare taciturn, 278

nemo est heres viventis, 898

sesina facit stipitcm, 398 n. {p)

nullum te^npus occurrit reiji, 423

MERGER,
definition and instances of, lOG, 107

estate tail and base fee not subject to, 107

does not afYect estate derived out of merged estate, 107

formerly extinguished rent reserved on under-lease ; statutory alter-

ation, 108

where estates in different rights, common law as to, 108

relief in equity against merger at common law, where, 108

Judicature Act, 1873, hereon, 109

effect of intervening contingent interest with regard to, 112

of equitable in legal estate, 151

of mortgage debt or charge, on redemption, 210

not on redemption by tenant for life, 210, 211

of tithe rent-charge in land, only where merged by deed, 245, 246

by unity of ownership in case of rent-charge, 241

right of common, 253

easement, 264

not a mode of transfer of rights, 265

MESNE,
lord, meaning of, 11

lordships, effect of statute Quia cmptores as to, 13

MESSUAGE,
meaning of, 334

MIDDLESEX REGISTRY. Sec Registration.

MINERALS,
where they do not pass with land, 3

in copyholds belong to lord of manor, 3, 21

in enfranchised copyholds, statutory provisions as to, 27

liability for waste as to. .See Waste.
sale of, separately from surface, by trustees, 159

sale, lease of, &c., under Settled Land Acts, 65, 66

right of taking, as a right of common, or profit a prendre, 249 255

rights to, in registered land. See Registration of Title.

MINES—see Minerals.
Royal, what are, and rights of Crown in, 3

what comprised in exception of, 3

MISDESCRIPTION—see Conditions of Sale.

of property in contract, effect of, in absence of condition, 304

MISTAKE,
may invalidate alienation, 267

MODUS. See Tithes.

MONEY

—

see Conversion.

where subject to land law, 5
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MONTHLY TENANCY,
nature of, 83

determination of, by notice, 84

MORTGAGE— oTici ste M()RTc;a(;ee; Mortgagok.

powers of, under Settled Land Acts, Cfi

definition of, 183

legal and equitable, distinguished, 183

contributory, meaning of, 352

by further charge, meaning of, 353

at common law, nature of, in general, and varieties of, 184

equity of redemption of, its origin, 184

an essential incident of mortgage, 185

modifications of, where valid, 185

sale or release of, to mortgagee, where valid, 185

how it may be lost, 185, 18G, 423, 437

is an equitable estate ; alienation and devolution of, 180

mortgagor's position after alienation of, 18G

escheat of, none formerly ; statutory alteration, 442

who may redeem, 186, 189

incidence of debt on mortgagor's death ; alterations by Real

Estates Charges Acts (Locke King's Acts), 187

creation of; legal mortgages of freeholds; ordinary mode of, 191

by demise for long term, 191

legal, of leaseholds for years, forms of, 191

statutory, under Conv. Act, 1881, 191

legal, of copyholds, 192

equitable mortgages, formal, 192

by trust for sale, nature of security under, 192

informal, by writing, or by deposit of title-deeds, 193

ordinary clauses of deeds of, 351-353

of freeholds, 351

recitals, narrative not usual ; introductory, 351

operative clauses, different sets of, 351

statement of consideration and receipt, 351

joint account clause; object of; Conv. Act, 1881, hereon, 851,

352

contributory mortgage, joint account provision in, 352

declaration of trust accompanying, 352

covenant for re-payment of loan, 353

provision where personal liability for loan excluded, 853

covenant for payment of interest, 353

attornment clause formerly inserted ; effect of lUlls of Sale

Act, upon, 353

conveyance and proviso for redemption, 853

time for redemption, why stated in, 353, 354

title on redemption altered by, where, 854

provisions for reduction of interest, continuance of loan, pay-

ment by instalments, 351

provisions varying statutory powers, or enactment as to con-

solidation, 354

on mortgage of life estate with policy; special clauses,

354
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MORTGAGE—continued.

of leaseholds, 355

by underlease; form of proviso for redemption, and provisions

as to nominal reversion, 855

mortgagor's covenant for payment of rent, &c., 355

statutory, of freeholds or leaseholds, 355

forms of, and their effect under Con v. Act, 1881, 355

of copyholds ; covenant to surrender, 355

by further charge, 355

of copyholds, 356

priority of, general rules as to, 198

where mortgage kept on foot, on redemption, ID't, and sec 210

tacking of ; rules as to, 198

consolidation of; restriction of right of, by Couv. Act, 1881, 201

what it is, and extent of right of, where no restriction, '200

modes of enforcing security
;

possession and receipt of i-ents and
profits, 201

appointment of receiver; statutory provisions as to, 201

sale of mortgaged estate, 202

under power in mortgage, or statutory power, 202

rules as to exercise of power, 203, 204

surplus of sale money, to whom payable, 204

by order of Court, statutory provisions as to, 204

by order, on bankruptcy of mortgagor, 205

legal estate, on sale by equitable mortgagee, 205

power of, not within rule against perpetuities, 288

foreclosure of mortgage; general right of, and proceedings

in, 205

opening foreclosure, 206

mortgagee may pursue remedies concurrently, 206
alienation of ; by transfer, mode of, 206

not by parol, where mortgage by deposit, 207

inquiry and notice on, 207

transferee entitled to full amount secured, 207
deeds, &c., of transfer of, ordinary provisions of, 356, 357

of mortgages of freeholds or leaseholds, without mortgagor's

concurrence, 356

where mortgagor joins, 356

variation where mortgagor joining

has incumbered, 356
of statutory mortgage, 357

of mortgage of copyholds ; where by deed, 357

admittance and surrender by mortgagee, where necessary

or not, 357

by entry of satisfaction, and fresh surrender, 357

of equitable mortgage, 357

by sub mortgage ; form and effect of, 199

to owner of equity of redemption, effect of, 199

redemption of, 208

right of mortgagee to notice on, and exceptions, 208

proceedings to enforce right of, 208

Court may order sale on, 208

effect of dismissal of action for, 208

by owner, in fee merges debt ; exceptions, 210

2 M
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MOKVdAGY.—rontinucd.
redemption of

—

continued.

by tenant for life, no mcrc:cr of debt on, generally, 210

reconveyance on, 209

not essential in case of equitable mortgage, or mortgage by

demise for term, 209

by memorandum of satisfaction in case of copyholds, 209

under Building Societies and Friendly Societies Acts, 209,

321

by vesting order, ,591

transfer in lieu of ; statutory provisions as to, 209

by husband and wife, of wife's realty, effect of, 407

MORTGAGEE—a?icZ sec Mokt(;age.

of leaseholds by assignment, liability of, 191

by deposit of deeds not so liable, nor compellable to

take legal mortgage, 193

rights of, as to fixtures on mortgaged land, 194

devolution of estate on death of ; statutory provisions as to, 194, 195,

397

right to benefit of security on death of, 7, 143, 195

whether joint tenant, or tenant in common, with co-mortgagee, 129,

195, 352

muniments of title, right to custody of, 195

limits of rights of; special stipulations as to interest, what valid, 196

deduction of bonus or commission, where valid, 196

liability of, as to accounting, waste, &c., 196

expenses of management, &c., 196

collateral benefits, stipulations for, where valid, 196

right of, to cut timber, statutory provision as to, 197

to grant leases; statutory provision as to, 197

to insure buildings, statutory provision as to, 197

liability of estate of, for judgment debts, &c., 215

protection of, against judgments, &c., 216, 217, 218

against charge for death duty, 218, 224

bar of rights of, under statutes of limitations, 419, 424, 425, 426

notice prior to redemption, right to, 208

right of, as to proof of mortgagor's title, 275

with power of sale, may be registered as owner under Land Transfer

Acts, 479

MORTGAGOR—rtnr/, sec Mohtc;a(!k.

position of, after alienation of equity of redemption, 186

in possession, position of, at law and in equity, 188

actions by, under Judicature Act, 1873: 189

leases by, former law ; Tenants Compensation Act, 1890,

as to, 189, 190

leasing power of, under Conv. Act, 1881 : 190

inspection by, of title-deeds in mortgagee's custody, 195

bar of rights of, under st. of limitations, 186, 423

Mortmain,
alienation in, meaning of, 470

statutes restraining, and relaxations of, See Corpora-

tion.
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MORTMAIN—con^mwff/.

alienation in, forfeiture for, 440

term improperly applied to charitable dispositions, 29.3

MORTUUM VADIUM,
meaning of, 184

NEXT OF KIN,
meaning of, 404 n. (n)

statutory, meaning of, ib.

NEXT PRESENTATION,
what it is, 20

forfeiture of, to Crown, for simony, 29G, 440

NOTICE—anc? see Purchaser ; Volunteer.
purchaser without, conveyance by trustee to, eifect of, 1.51

purchaser with, of prior claim, takes subject thereto, 165

of unregistered rent-charge, takes subject thereto, 238

is either actual or constructive ; what is constructive, 1G5

Conv. Act, 1882, as to, 166

right to tack, how aiiected by, 199

of transfer of mortgage, importance of giving to mortgagor, 207

effect of, under County Registration Acts, 271, 272

constructive, to purchaser accepting limited title, 275

OPERATIVE PART
in deed, clauses contained in, 340

OPERATIVE WORDS,
in conveyances, 333

in wills, 880

OPTION OF PURCHASE,
of realty, exercise of after owner's death, effect of, 164

right of devisee as to purchase-money, in such case, 388

application of rule against perpetuities to, 284

OUTGOINGS—anrf .sec Conditions op Sale.

liability for, under open contract of sale, 163

OWNERSHIP,
nature and varieties of, 1

absolute, theoretically not applicable to land, 11

rights inferior to. Sec Rights.

PARCELS,
in deeds, meaning and place of, 340

meanings of various terms in, 334

plan accompanying, object of, 340

PARK,
franchise of, 19

PARTICULAR ESTATE,
meaning of, 94, 99
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PARTICULARS OF SALE,
included in memorandum of contract, in auction sale, 302

misdescriptions in, and conditions as to, 304

PARTITION,
definition of, 133

by joint tenants, 133

by coparceners, 130

by tenants in common, 138

voluntary, 133

deed of, 313

by action, 133

by order of Board of Agriculture, 134

under Settled Land Acts, CiG

sale in lieu of, under Partition Acts, 134, 13G, 138, 144

PARTNERS,
land held by, where personalty, 7, 142

deemed tenants in common, 12!)

PASTURE,
common of, 249, 250, 251

exclusive, as a profit a prendre, 250

PEPPERCORN RENT. Sec RENT-SERVICE.

PERMISSIVE WASTE. Sec Waste.

PERPETUITIES,
definition of perpetuity, 282

period fixed by law for vesting of future estates, 283

restriction created by rules applicable to remainders, 115, 283

cases to which these rules do not apply, 283

the rule against, 283

instances of application of, to executory interests, 283

to contingent remainders, 284

application of, to limitation to cla.ss, 285

to restraint on anticipation, 285, 455

when the period fixed by, commences, 285

in case of appointment in exercise of special power, 285

general power, 286

application of, to appointments generally, 286

further period allowed in case of gestation, 286

what lives may be the measure of the period, 28(5

effect of remoteness under, upon preceding, subsequent, or alter-

nate limitations, 286

where not applicable to powers of or trusts for sale, 287

where applicable thereto, 287

I not applicable to limitation defeating estate tail, 287

nor to trust for charity, 287

nor to covenants or conditions in leases, 288

nor to right of re-entry for securing rent-charge, 288

nor to power of sale in mortgage, 288

nor to restrictive covenants, 288

nor to contracts generally, 288
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FEUFETUITIES—continued.

trusts for accumulation within the rule; exception, 289, 290; sec

Accumulation op Income.

PERSONAL
estate or property, 6 ; sec Property.

terms used to denote, S

strict settlement of, 359

PERSONAL REPRESENTATIVE—and; see Administrator ; Executor
;

Intestacy, Succession on ; Will.
meaning of the term, 370

devolution of estate on, and alterations as to realty by Land Transfer

Act, 1897: 228, 230, 368, 370, 394

devolution of trust and mortgage estates on, 397 ; a7id sec 153, 194

powers of disposing of assets of deceased, 373, 395 ; and sec Debts op
Deceased Persons.

restrictions on sale of realty by one of several, under Land Transfer

Act, 1897, 370, 372

ofBce of, cannot be transferred or resigned, 371, 395

appointment of judicial trustee to act as, 371, 395

liability of, for rents, &c. , and statutory protection of, 80, 240

indemnity to, on transfer of leaseholds to specific legatee, 374

rights of, as to income of estate, 374, 375

appropriation of property by, in satisfaction of legacy or share of

residue, 374 n. {w), 396 n. (e)

former right to residue not disposed of by will; present law hereon,

376, 443

powers of sale, under Lands Clauses Consolidation Act, 473

transmission to, of registered land, 498

married women, as ; former law ; under Married Women's Property

Act, 1882 : 455, 456

infant, where, 462

of unsound mind, where, 466

felon may be, 467

PETIT SERJEANTY,
tenure of, 15

PIN MONEY,
meaning of, 358 n.

rent-charge for securing, in settlement, 359

PISCARY,
common of, 249

PLAN. See Parcels.

PORTIONS. See Settlement.

POSSESSION,
ownership in, nature of, 1

estate in, definition of, 38

and seisin, what distinction between, 34

purchaser's right to, under contract of sale, 163

mortgagor in, position of. See Mortgagor.
mortgagee in, rights and liabilities. Sec Mortgagee.
transmutation of, in conveyances, 317, 318

what is, under statutes of limitations, 418 n. (c)

title by, 274
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POSSIBILITY OF ISSUE EXTINCT,
estate tail after, nature of, 51

liability of owner of, for waste. Sec Waste.
powers of owner of, under Settled Land Acts, tJ2

POSSIBILITY OV REVEHJ'EK,
meaning of, as distinguished from reversion, 95

alienation of, DG

POSTHUMOUS CHILD,
rights of, 111, 398

POWER OF ATTORNEY,
nature of, 336

to execute deed, must be made by deed, o3G

execution under, mode of ; Conv. Act, 1881, hereon, 33(5

determination of, through death, &c. ; statutory alterations as to,

33(;, 337

by married woman under Conv. Act, 1881, &c., 4-19

POWERS,
or powers of alienation, defined, 1G7 ; and see 125

distinguished from rights of alienation incident to ownership, 1G7

classification of, 168

at common law, for sale of land by executors, 1G8

distinguished from devise in trust for sale, 1G8

executors may have, by implication, 169

effect of Land Transfer Act, 1897, upon, 169

statutory, instances of, 170

for sale of land by executors, 169, 170

under law relating to executory interests, nature and examples of, 125,

170, 171

appointment under, to one to use of another, 171

of revocation merely, 125, 171

over copyhold land, 171

equitable, nature of, 172

powers over chattel interests are, 172

powers of sale, &c., of trustees and mortgagees are, 172

of appointment and of revocation, what so called ; terms applicable to,

172, 173 ; and see 125

are either general or special, 173

creation of, modes of, 173, 174, 317

transfer and devolution of, 174

joint, by whom exercisable; statutory provision as to, 174, 182

execution of, discretion as to, 175

distinction in case of power imperative, or in nature of a

trust, 175

modes of, observance of formalities, 175

words of conveyance may operate as, 327

by general devise or bequest, where, and distinction as to

special power, 380

by will made before creation of power, 366, 381

defective, where aided in equity, 176

statutory provisions as to, 176

partial, 177

reservation of power of revocation, 177
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FOWEES—continued.

of appointment— cti?!,<«t «(,'(/.

appointment under, invalid, if appointee not object of power, 177

but may give rise to election, 379

appointment in excess of power, instances and effect of, 178

under non-exclusive power, former law as to; statutory altera-

tions, 179

in fraud of power, meaning and effect of, 179

appointee may make contemporaneous settlement, 180

covenant to appoint by will where void, 180

determination of, modes of, 180-182

of sale, &c., by trustees, duration and extinguishment of, 180

appendant or appurtenant; effect of alienation of estate on, 181

collateral, or in gross ; distinction as to, 181

release of, and statutory alteration as to, 181

disclaimer of, statutory provision as to, 182

liability of estate subject to, for judgment debts, 215

appointed under, for succession duty, 222

general, property appointed under by will liable for appointor's debts,

228, 452

appointment under may be fraud on creditors under 13 Eliz. c. 5 : 296

appointment under to volunteer was subject to 27 Eliz. c. 4 : 298

realty appointed under by will, devolution of, under Land Transfer

Act, 1897 : 230, 368

by will to child or issue, as to lapse in case of, 387

application of rule against perpetuities, 285, 280. And see Pek-

PETUITIES.

married woman may exercise, &c. See Makeied Woman.
bankrupt, what he may exercise, and what exercisable by trustee,

432, 433

what exercisable by infant, 458

PRECATORY TRUST,
meaning of, 145

PRESCRIPTION,
definition of, 426

to what rights applicable, 426

at common law, not abolished by Prescription Act, 426

jorojit a prendre in gross, the only mode of prescription for, 427

requisites for, 427

must be in respect of fee simple, 427

in que estate, 427 and n. (w)

lessee cannot claim by, against his lessor, 427

how it may be defeated, 427, 428

lost grant, presumption of, in lieu of, where adopted, 428

not abolished by Prescription Act, 426

under Prescription Act, 428, 429

extension of time where infancy, lunacy, coverture, tenancy

for life, or action, 429

and where claim to easement is resisted by reversioner, 429

and n. {hh)

what is an interruption under, 429

effect of unity of possession or title upon, 430
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PRESCRIPTION —continued.

under Prescription Act

—

continued.

need not be claimed in respect of fee simple, 41^0

but cannot be claimed by lessee for term of lease, or over

lessor's laud, 430

light an exception, 430

enjoyment must have been of right under, except in case of

light, 430

Crown not bound by provisions as to light, 429 n. (i)

PRIVATE STREET WORKS ACT,

charge for works under, 246 n. (ry)

PROBATE. See Will.

PROFIT A PRENDRE—and see Common, Rights of.

meaning of, 249

reservation of, on grant of land, effect of, 251

other than right of common, a right in gross, 255

how acquired, 255 ; and see PEKSClUPTlON.

interests in, and transfer of, 255

instances of, 255, 25(5

PROFITS
of land, grant of, may include the land, 334

who entitled to, until contingent interest vests, 114

birth of posthumous child, 111, 398

PROPERTY—an(Z see Rights,

various meanings of the term, 2

real and personal, (J

distinctions between, 7

PROPERTY TAX
payable by landlord, 349

PROTECTION ORDER. See Makeikd Woman.

PROTECTOR OF SETTLEMENT,
oilice of, and how created or arising, 104

consent of, for barring estate tail in expectancy, rules as to, 105

base fee may be created without, 105. See EASE Fee.

none where estates created by different instruments, lOG

when under disability. -Sec Married Woman ; Infant ; Unsound
Mind, Persons of ; Felons.

PROVISO
in deed, place of, 341

PURCHASE,
acquisition by, technical meaning of, 2(){)

in name of another, resulting trust under, KJl

power of, of land, in personalty settlement, 3G3

PURCHASER—an(Z see Salf of Land.

whether joint tenant or tenant in common with co-purchaser, 129

without notice, rights of, 151. Sec Notice.

with notice, liability of, 165. See Notice.

of leaseholds, has notice of covenants, &c., v.'here, 1()G

has notice of terms of tenancies, where, 1()G

of equitable interest, takes subject to prior equities, IGG
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PURCHASER—coniirmccZ.

lien of, for purchase-money or deposit. Sec Equitable Ciiakges
AND Liens.

protection of, against judgments, &c., 216, 217, 218

liability of, for succession duty unpaid, 224

protection of, without notice, against charge for estate duty, 221

against charge for succession duty, 224

whether bound by charge of debts, &c., 226, 229, 231

protection of, against unregistered land charges, 217

alienations formerly void as against, st. 27 Eliz. c. 4 : 298

alteration by Voluntary Conveyances Act, 1893 : 298

right of, as to execution of conveyance, by Conv. Act, 1881 : 336

meaning of, in Inheritance Act, 398

from trustee, on wrongful sale, statutes of limitation as to, 422

PUR AUTRE VIE, ESTATE,
definition of, 32

limitation of, to special occupants, 32

as quasi-entail, 32

less than estate for tenant's life, 32

how created, 50

alienation of, extent of power of, at common law, 58

general or common occupancy of, and its abolition, 59

none in case of rent-charge, 241

statutory provisions as to alienation and devolution of, 59, 60, 365

powers of owner of, under Settled Land Acts, 62

order for production of cestui que vie on supposed expiration of, 72

continuance of tenant in possession after determination of, 91

liability of, for deceased owner's debts, 60, 227

devolution of, under Land Transfer Act, 1897, 60

PUR CAUSE DE VICINAGE. See Common, Rights of.

QUARTERLY TENANCY,
nature of, 32

determination of, 84

QUASI-ENTAIL,
meaning of, 32

alienation of, 59, 60

QUIA EMPTORES, STATUTE,
provisions and operation of, 13, 233

prevented creation of manors, 18

and of determinable fee simple, 36

QUIT-RENT—aj!fZ see Rent.
meaning of, 14

may be payable by copyhold tenant, 24

relief against forfeiture for non-payment of, 439

quoUSQUE
seizure of copyhold land, 24

RACK-RENT,
meaning of, 79
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REAL,
eslate or property, G; src Plioi'KliTV.

terms used to denote, ti

UKAL ES'I'ATES CHARGES ACTS. >Vc MoiiTtJAGE ;
EQUlTABLii Chakges

AND Liens.

RECEIPT,
statutory powers to trustees to give, 159

in, or indorsed on, deed; Conv. Act, 1881, as to, 342

as an authority for payment to solicitor, under

Conv. Act, 18S1, 342

for rent, evidence of validity of lease, Conv. Act, 1S81, as to, 270

discharge of mortgage to Building or Friendly Society, by in-

dorsed, 20'J, 321

RECEIVER,
appointment of, by mortgagee, 201

on equitable execution, 215, 216

RECEIVING ORDER
in bankruptcy, 431

RECITALS
in deeds, use of, 340

where evidence of facts recited, 2G'J, .310

estoppel may arise by, 340

may explain or control operative part, where, 340

narrative, general, particular, introductory, meanings of, 340

presumed, of deeds stated to be supplemental, Conv. Act, 18S1,

hereon, 340

not essential parts of deeds, 340

RECONVEYANCE OF MORTGAGE. Sec Mortgage.

REDDENDUM
in deed, meaning and place of, 341, 348

REDEMPTION,
of mortgages. See Mortgage.
of rents under Conv. Act, 1881 ; 237, 242

certificate of, 393

of tithe rent-charge, 246

certificate of, 393

of charge for improvements, 70 n. (n)

under Copyhold Act, 247

RE-ENTRY, CONDITION OF. See Condition subsequent.

REGISTRATION,
of judgment debts and writs of execution, 217

of Crown debts, 218

of rent-charges, 238

of land charges, under Land Charges, &c., Act, 18S8: 248

where not applicable, 248

of lites pendcntcs, 270

of deeds of arrangement, 271

of titles, &c. See Registration of Title.
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REGISTRATION—co>UmaecZ.

under Middlesex Registry Act, 271

effect of, and of notice of unregistered instrument, 271

alteration as to wills by Vendor and Purchaser Act, 271

is not notice, 271

of land registered under Land Transfer Acts, not
required, 271

under Yorkshire Registries Acts, 272

where essential to validity of deed, 338 and n. (h)

of rent-charge under Improvement of Land Acts, o'J3

of mortgages or charges of companies, 472

REGISTRATION OF TITLE,
under Land Transfer Acts, 1875 and 1897; sec, in TABLE OF CON-
TENTS, pp. xxi-xxiii

RELEASE,
at common law, definition of, &c., 311

deed requisite for, 311

where applicable, 311, 312

by joint tenant or coparcener to co-tenant, 132, 311, 312

statutory, 319

of powers, 181

of rents, 237, 241

of rights of common, 253

of easements, 263

RELIEF,
meaning of, and where due, 14, 24

REMAINDER,
is vested or contingent, 93

definition and creation of, 99

successive estates in, 99

out of what estates may be created, 99

out of estate for years, effect of, at law, 100

in equity, 100

as to tenure of, 100

distinguished from executory interest, 100

particular estate by same grant must precede, 100

cannot follow grant of fee simple, 101

must immediately follow particular estate, 101

may be limited by declaration of use, 122

vested. See Vested Remainder.
contingent. See Contingent Remainder.
cross. See CROSS Remainders.
liability for debts. See Expectancy.

REMAINDERMAN,
meaning of term, 99

REMOTENESS. See Perpetuities.

RENT,
definition of, general, 232

estates in land the only subjects of, 232

payments resembling, in respect of incorporeal hereditaments, 232
different kinds of, 232

-seek at common law, and statutory alterations as to, 236

provisions of statutes of limitations as to, 425



556 INDEX.

RENT-CHARGE,
definition of, 237

interests in, 237

creation of, 238

provision of Statute of Uses as to, 23S, 317

express power of distress necessary at common law ; statutory

alteration, 23<S

reservation of rent on grant of fee simple, when construed as, 238

registration of, 238

payment of, 239

apportionment of, 239, 241

conditions of sale as to, 303

recovery of, how secured; Conv. Act, 1881, hereon, 239

sale or mortgage by order of Court, 239

action; liability of subsequent owners of land, 210

right of re-entry for, not within rule against perpetuities,

288

statutory protection of personal representatives against, 240

title-deeds of land charged, does not give right to, 240

alienation of, 240

determination of, 241

release of part of land from ; statutory alteration as to, 241

reservation of, on sale under Settled Land Acts, GG

liability of, to execution under judgment, 215

for debts on decease, 227

provisions of st. of limitations, as to, 425

for pin money or jointure in settlement, 359

RENT-SECK. See Rent.

RENT-SERVICE,
definition of, 232

varieties of ;
ground-rent, rack-rent, dead rent, 79

improved ground-rent, 347

quit-rent, rent of assize, chief-rent, fee-farm-rent, 232,

233, and nn. (d) (e).

peppercorn rent, 233

creation of, 233

due from copyholders by special custom, 233

where no reversion, effect of reservation of, 233

payment of, 234

apportionment of, 234, 23(), 237

recovery of ; distress, 234

nature of remedy by, 235

only during tenancy ; exceptions, 235

where only by express agreement, 235

on estate in expectancy, 235

action at law, 235

not extinguished by st. of limitations ; but arrears barred by, 425,

426

alienation of, 236

grant of, separately, 236

apportionment of, on alienation of part of reversion, 236

conditions of sale as to apportionment of, 303

liability of, to execution under judgment, 214
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RENT-SERVICE—co7t<mMcrf..

determination of, modes of, 236, 237

formerly by merger of reversion ; statutory alteration, 108, 237

RENTS AND PROFITS,
purchaser's right to, under open contract, 163

conditions of sale as to, 306

RESERVATION,
in deed, meaning, place, and operation of, 341 and n. {nu)

of rents, &c., in lease, 79

RE-SETTLEMENT, See Settlement.

RESTRICTIVE COVENANTS. Sec Covenants.

RESULTING. Sec Trust ; Uses.

REVERSION.
definition of, 94

creation of, 94

on estate for years, grantor's seisin, 94

rights of owner of, as to use and enjoyment, 95

in case of waste by particular tenant. Sec Waste.

as to title-deeds. Sec Title-deeds.

alienation of, 96. ^e Attornment.
grant by reversioner, of less estate ; lease of reversion, 95

right to rent passes on grant of, 96. And see Rent.

conditions and covenants did not pass with, at common law, 96

statutory alterations, 97, 98

covenants running with, meaning of, 96

expiration or determination of, 98

liability of, for debts. See Expectancy.

REVERSIONER,
meaning of, 94

REVOCATION, PO'WER OF—sec Executory Interests ; Powers.

RIGHTS,
of property, meaning and classes of, 1

resembling easements, instances of, 259

of ownership, 1

inferior to owner.ship, what comprised in, 2, 167

RIGHTS OF COMMON. Sec Common, Rights of.

RIVER,
bed of, presumption as to ownership of, 334

ROMAN CATHOLICS,
former disabilities of, and statutory alterations, 440

ROYALTY,
meaning of, 79

SALE OF LAND,
contract for, trust arising from, 163, 165

provisions of St. of Frauds as to, 300

what interests deemed land under, 300

exception of things growing, or fixtures, where, 300, 301
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8AT.E OF ljAl>iTf—rontinued.

contract for, provisions of St. of Frauds as {o—continued.
requisites of memorandum under, 301

signature of memorandum, 301, 302

when memorandum may be made, 302

where enforceable through by parol, 302

open, meaning of, 2(58

purchaser's right to marketable title, under, 2G8; and see

Title.

possession or receipt of rents and profits under, 163

liability for outgoings under, 1()3

interest on purchase-money under, 1G3

benefits and losses affecting the property, after, 1G4

misdescriptions in, effect of, 304

fire insurance, benefit of, purchaser not entitled to,

under, 164

preparation and costs of conveyance, under, 306

conditions of sale in ; see Conditions of Sale,

death of either party to, effect of, 164

vendor's death, conveyance after; Conv. Act, 1881, hereon, 164

effect of Land Transfer Act, 18i)7, in such case, 165

disclaimer of, by vendor's trustee in bankruptcy, effect of, 436

conveyances upon ; ordinary forms of, 342-346

of freeholds ; usual recitals and other clauses in, 342, 843

on sale of equity of redemption, 343

incumbrances on, how referred to ; indemnity against, 343

on conveyance by mortgagor and mortgagee, 343

provisions for keeping mortgage debt on foot, 344

equitable mortgage paid off, not usually noticed in, 344

on sale by trustees, &c., under powers of sale, 344

by appointment in exercise of power, 344

under Settled Land Acts, 344

on sale by mortgagee under power, 344

on sale in consideration of rent-charge, 344

where property sold is estate in expectancy, 345

of leaseholds ; usual recitals and clauses in, 345

on sale of part of property, usual methods of, 345

of copyholds ; covenant to surrender, usual provisions of, .346

on sale by mortgagee under power, .'Mli

on sale by mortgagor and mortgagee, 346

where conveyance is by deed, 346

of equitable estates, usual form of, 326

by the Court ;
purchase-money on, paid into Court, 306

order for sale by, binds equitable interests, .!06

purchaser compellable to accept equitable title, where, .307

Conv. Act, 1881, as to validity of sale under order of Court, 307

power of, not within rule against perpetuities ; exception, 287

SA NS NOMBRE,
common, 251

SATISFIED TERM. Sec Term.

SCINTILLA JURIS. Sec Executory Interests.

SEALING
of deed, what is, 336
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SEARCHES,
what, to be made on investigation of title, 270, 271

official, statutory provision as to, 270 n. (7)

SECRET TRUS'J'. See Trust.

SEIGNORY. See Lordship.

SEISIN,
meaning of, 13

of copyholds is in lord of manor, 21 .

quasi-, of copyhold tenant, 21

of customary freeholds, 28

of estates of freehold, 33

distinguished from possession of tenant for years, 34

per my et per tout, meaning of, 128

livery of, 308

descent depended on, formerly, 398 n. (j>)

SEPARATE USE. Sec Married Woman.

SERVITUDE,
meaning of, 257

SETTLED ESTATES ACT, 1877,

provisions of, as to lease and sales, 61, 144

by whom powers under, are exercisable in various cases, 40G n. (Z),

448 n. (n), 461, 465

SETTLED LAND ACTS, 1882 to 1890,

cutting and sale of timber under, 53, 54

settlement under, meaning of, 61

settled land under, meaning of, 61

compound settlement under, meaning of, 62

tenant for life and persons having powers of, under, 62, 63, 84

powers of alienation, &c., under, 63

leases authorised by, restriction as to mansion-house, &c., 63

requisites of leases generally ; building and mining leases, (;3

other leasing powers, 64

variations by leave of Court, 65

power of granting licences for copyhold leases, 65

lease reserving minerals, grant of, under, 66

sale, powers of, under; restrictions as to mansion-house, &c. ; heir-

looms, 64

enfranchisement, exchange, partition, mortgage, powers of, 65, 66

ancillary powers, 66

conveyances, &c., under, 66

operation and effect of, 67

jointure and portion charges do not affect, 67

notice to trustees, provisions as to, 67

trustees of settlement, who are, 68

appointment of, 157, 4(51

duties of tenant for life in exercising powers, Q,^

protection of purchasers, &c., 69

where tenant is purchaser, 69

capital money, payment and investment, &c., of, 69, 70

devolution of, 71

improvements under, 70 and n. (x), 71
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SETTLED LAND ACTS—contimwd.

settlement of land purchased under, 72

powers under, cannot be assigned or restricted, 72

forfeiture not incurred through exercise of, 72, 439

not affected by tenant's bankruptcy. 482

effect of, on settlement powers, 72

estates in expectancy, powers not incident to, 96

application of, to estates in community, i;}2

equitable estates, 150

provisions of, as to trusts for sale, 150, 151

protection and reimbursement of trustees under, IHO

decision by Court of questions under, IGO

tithe rent-charge, lay int(;rest in, is within, 245

. common, rights of, &c., are within, 252

copyholds, conveyance of, by deed under, 322

married woman, tenant for life, powers in case of, 40G, 448

where entitled for separate use, 454, 455

lands of infant, provisions of, as to, 461

infant, exercise of powers on behalf of, 461

lunatic, exercise of powers on behalf of, 465

registration of title to land subject to ; see Registration op Titlk.

SETTLEMENT,
meaning of, in Settled Land Acts, 61

contingent remainders in, and trustees to preserve, 111, 112

restrictions on limitations of contingent remainders in, 115

power of sale in, duration of, 180, 287

voluntary, where void as against creditors or purchasers ; sec Volun-
tary.

for value, where void as against creditors, 297

of infant upon marriage, 457

of married woman's property, effect of, upon Married Women's Property

Act, 1882, 411

of land, different kinds of, 357

strict, objects of, and parties to, 358

ordinary provisions of, 358

recitals in, 358

limitations of uses of, 359

portions term, objects and trusts of, 359, 360

who are younger children under, 359

provisions for wife and children of second marriage, 3()0

powers formerly inserted in, now statutory, 360, 361

copyholds settled by ; covenant to surrender, 361

leaseholds or personal chattels settled by, trusts of, 361

strict by way of re-settlement, wlien usually made, 361

disentailing deed preceding, terms of, 362

usual provisions of, 362

of land by means of trust for sale, object of, 362

trust for sale, &c., in, usual terms of, 362

trusts of sale moneys, separate deed of, usually, 362, 363

of personalty, giving power to trustees to purchase land, provisions

relating thereto, 363

in matrimonial causes, or variation of, by Court, 410

SETTLEMENT ESTATE DUTY. See EsTATio Duty.



INDEX. 561

SEVERAL FISHERY,
meaning of, 256

SEVERALTY,
ownership in, meaning of, 127

SHACK. See Common, Rights of.

SHELLEY'S CASE, RULE m—and see Words op Limitation.
statement of, 329, and n. (c)

examples of its application in conveyances, 329, 330

application of, to wills, 384:

requisites to its application, 3.80, and n. {m)

analogy to, in limitation of estate for years, 331

application of, to equitable estates, and exceptions, 333

SIMONY. .See Forfeiture.

SPECIAL OCCUPANT,
meaning of, and who may be, 32

liability of, for debts, 59

SPRINGING AND SHIFTING USES. See Uses.

STAMP,
on deed, &c., effect of want of, 338

stipulation against objection by purchaser for absence or insufficiency

of, 304

where such, or the like, stipulation is void by Stamp Act, 304

on copies of court roll, 324

on dispositions of registered land, 490

STATUTES
merchant, and staple, and recognizances in nature of, 213 n. (p)

STATUTES OF LIMITATIONS,
title depending on, on sale of land, 275

early and modern, relating to land, 417

what interests in land, &c., within, 417

how affected by Land Transfer Act, 1897, 417

effect of, in extinguishing claim, 418, and n. (e)

period prescribed by, for recovery of land, 418, and nn. (/), [g)

in case of future estate, 419

extension in case of disability, 419, and n. [j)

not as regards separate estate of married woman, 455

provisions of, as to actions for possession by mortgagee, and fore-

closure, 419

as to estates tail and base fees, 420

when right of action accrues under, in various cases, 420, 421

effect of acknowledgment in writing, as to, 421, 422

and of concealed fraud, 422

in case of wrongful conveyance by trustee, 422

equitable remedies, application of, to, 422

claims of cestui que trust against trustee ; statutory alterations, 422,

423, 424

2 N
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STATUTES OF LIMITATIONS—con<i«wrt/.

equity of redemption where barred under, 1S6, 423

acknowledgment, what, prevents, 423

Crown not barred by, in general ; special provision as to, 423

provisions of, as to advowsons, 424

as to moneys charged on land, judgments, and legacies,

424, and nn. (d), (//)

extend to personal remedy against mortgagor upon

covenant, 424

but do not enlarge period for recovery of simple contract

debt so charged, 425

as to recovery of personal estates of intestates, 424 n. (dei)

as to recovery of rents, &c., by remedy against land, 425

do not apply to rent-service, 425

as to arrears of rent, interests, &c., 425, 42(5

STREAM,
right to use of, as incident of property, 259

as easement, 257

STRICT SETTLEMENT. See Settlement.

SUBINFEUDATION,
meaning and abolition of, 13

SUB-MORTGAGE. See Mortgage.

SUCCESSION DUTY,
what it is, 222

successions, what are, under the Act, 222

in cases of appointments under powers, 222

rates of, 224

exemptions from, 223

none where legacy duty payable, 223

a charge upon the land ; exceptions, 223, 224

as between vendor and purchaser of land, how payable, 224

purchasers and mortgagees now protected against, where, 224

money to be invested in land, where liable for, 224

proceeds of sale of land, liable for, 224

legacies charged upon real estate now liable for, 224

in respect of registered land, 483, 498, 499

SUFFERANCE, ESTATE AT,

definition of, 33

how it arises, and position of tenant, 91

liability of tenant, 92

not alienable, 92

determination of, 92

SUIT OF COURT,
meaning of, and where due, 14

SUPPORT,
right of, as incident of property, 259

as easement, 257
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SURRENDER,
definition and operation of, ;]12

deed or writing, whether required ; statutory alterations, ol2

implied, or surrender in law, where, 312

of copyholds, &c. See Copyhold.

SURVIVORSHIP. See Joint Tenancy.

TACKING OF MORTGAGES. Sec Mortgage ; Notice.

TAIL, ESTATE,
origin of, 30

definition of, 30

general or special ; male or female, 31

after possibility of issue extinct, 51

none in copyholds, unless custom to entail, 23, 30
creation of, 44

words of limitation of ; alteration by Conv. Act, 1881 : 328

by will, 385

rights of tenant, as to use and enjoyment, 44

as to alienation ; effect of the st. De donis, 44

common recoveries and fines, 45

barring entail of copyholds under old law, 46

present mode of, under Fines and Recoveries Act, 46, 47, 48
where estate is equitable, 149, 326

where estate is in expectancy, 104, 105, 118, 126; and see BASE
Fee ; Pkotector op Settlement.

none by will or contract, 47

effect of conveyance not enrolled, 47

lease by tenant of, not enrolled, where valid, 48
right of, an essential incident of the estate ; exceptions, 48
invalidity of condition against, 48

powers of tenant under Settled Lands Acts, 49, 62

Lands Clauses Act, 473
in money subject to trust for conversion, right of tenant to, 150
in rent-charge, base fee created by bar of, where, 240
mortgage in fee by owner of, effect of, 186
extent of liability of land for debts of deceased tenant, 227
created by will, exception to lapse, in case of, 387
provisions of statutes of limitations as to, 420
powers over, of trustee in bankruptcy of tenant, 435
expiration or determination of, 49
not liable to merger, 107

TALTARUM'S CASE. See De Donis Conditionalibus.

TENANCY BY ENTIRETIES. See Entireties, Tenancy by.

TENANCY IN COMMON,
definition of, 136

characteristics of, 136

creation of, modes of, 137

words of limitation of, 137, 332
in equity, where joint tenancy at law. See Joint Tenancy.
cross remainders in, 137. ^e Cross Remainders.
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TENANCY IN CO^IUON—continued.

rights of tenants, as to use and enjoyment, 137

custody, &c., of title-deeds ; see Titlk-deeus.

alienation, 138

determination or severance of, modes of, 138 ; and see Partition.

created by will, how affected by rule as to lapse, 386

TENANT,
meaning and application of term, 11

TENEMENT,
meaning of the word, 8

dominant and servient, meanings of, 259

TENEMENTAL LAND,
meaning of, 18

TENURE,
origin of, and meaning of the word, 11

early division of, into free and base, 12

later distinguished as freehold or copyhold, 12

original divisions of freehold, 12

knight-service, or military tenure, nature and abolition of, 12

free socage, its nature ; now called freehold tenure, 12

effect of St. Quia emptores upon, 13

of estates less than fee simple, 13. 15

incidents of modern freehold, 14

extinguishment of incidents of, 15

varieties of freehold, 15

frankalmoign, 17

copyhold, &c. See COPYHOLD ; CUSTOMARY Freehold.

TERM,
meaning of, 33

long, nature of, and purposes for which usually created, 74, 359

enlargement of long, into fee simple under Conv. Act, 1881 : 89

satisfied, what is a, 88

attendant on inheritance, advantages of, formerly, 88

alteration of law as to, 89

where mortgage term is, 209

THELLUSSON ACT. See Accumulation of Incomio.

THINGS,
real and personal, 8

terms used to denote, 8

TIMBER,
what is, 53

in copyholds belongs to lord of manor, 4, 22

rights and liabilities of tenant for life as to. See Life, Estate

FOR.

statutory right of mortgagee to cut, 197

right to, as a profit a prendre, 256
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TITHE EENT-CHAEGE. See Tithes.

definition of, 243

statutory commutation of tithes for, 244

extraordinary ; act for redemption of, 244

lay interest in, resembles estate in land, 244

not subject to custom of gavelkind, 245

does not merge in ownership unless expressly merged, 245

origin of, 244

creation and transfer of, 245

is land within Settled Land Acts, 245

payment and apportionment of, 245

recovery of, 245

liability for, as between landlord and tenant, 245

determination of lay interest in, modes of, 246

remission of, under Tithe Act, 1891 : 246

redemption of, 246

certificate of, 393

liability of, for debts, 215

St. of limitations applying to, 425, 426

TITHES,
of what they consisted

;
prsedial, mixed, or personal, 243

modus in lieu of, 243

great or small, 244

origin of lay interests in ;
' lay impropriators,' 244

commutation of. See Tithe Kent-Charge.

period of title to, 273

'JITLE.

of alienor, meaning of, 268

rights of alienee with respect to, 268

proof of ; what must be shown, 269

abstract of, and production of muniments of, 269

one only on purchase of lots, 269

expenses of, 269

statements, &c., in deeds, &c., twenty years old, 269

grant of lease, presumption as to, 270

receipt for rent under lease, effect of, 270

searches in public registers, on, 270

period of investigation of, statutory alterations as to, 272, 273

matters prior to commencement of, statutory alterations as to, and

effect of, 274

root of, what is a good, 274

to enfranchised copyholds, statutory attention as to, 274

under exchange, 274

possessory merely, where sufficient, 274, 275

under statute of limitations, 275

limitation of right to, by stipulation, how far effectual, 275

notice imputed to purchaser in such case, where, 275, and see

165

mortgages rights as to, 275

lessee's rights as to ; statutory alteration, and effect of, 275, 276

on sale of registered land ; sec Registration of Title.
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TITLE-DEEDS,
meaning of, and general rule as to right to, ;"

box or chest for, accessory to, G

rights of tenant in fee simple as to, 42

rights and liabilities of tenant for life as to, 58

of lessee for years as to, 78

lessee not entitled to, of lessor's estate, 78, 195

lessee not entitled to counterpart on termination of lease, 79

rights of owner of estate in expectancy as to, 58, 78, 96, lOo, 117, 125

joint tenants as to, lol

coparceners as to, 135

tenants in common as to, 188

cestui que trust as to, 149

mortgage by deposit of, 193

right of mortgagee to bold, 195

owner of rent-charge not entitled to, of the land, 240

production of, in proof of title, 269

right of alienee of land to, 280

where vendor is entitled to retain, 280

undertakings by party retaining, Conv. Act, 1881, as to, 280, 281

place of, in deed, 342

equitable right to production of, Vendor and Purchaser Act, 1874, as

to, 281

attested copies of, not delivered, rights as to, 281

vendor bears costs of obtaining, and delivery of, 281

importance of possession of, where alienee entitled to, 281

conditions of sale as to, 306

marking, on registration of land, 485, 486

TRANSFER,
of right of property, meaning of, 265

by act of party or by operation of law, 265

by purchase ; by alienation ; meanings of, 266

by operation of law, cases of, 266

TRANSFER OF MORTGAGE. Sec MORTGAGE.

TRANSMUTATION OF POSSESSION,
conveyances operating by or without, 317, 318

TREASURE TROVE,
meaning of, and rights to, 39

TRUST—aruZ see EQUITABLE ESTATK.

meaning of the term, 140

how created, 145

declaration of, how made, 145

of land, writing necessary for, St. of Frauds hereon, 145, 325

' what writing sufficient, 325

secret trust, an exception, 145

place of, in deed, 341

by will, 380

forms of conveyances upon, of freeholds, leaseholds, or copyholds,

325

express or implied ; instances of implied, 145
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TRUST

—

continued.

for payment of debts, distinguished from charge of debts, 162

executory or executed, 146, 147

voluntary, 146

imperfect, &c., resulting trust in case of, 161

of surplus after fulfilment of trust, 162

for sale of land, Settled Land Acts as to, 150, 151

not within rule against perpetuities ; exception, 287

settlement by way of, 362

for purchase of land in personalty settlement, 363

by operation of law, 160

resulting, definition and instances of, 160-163

constructive, definition and instances of, 163-166

arising from equitable charges and liens, 211

eifect of unlawfulness of, generally, 282

statutes of limitations, how far applicable to, 422

for conversion. See Conversion.

for separate use. See Married Woman.

TRUSTEE,
meaning of the term, 140 ; and see Bare Trustee.

of settlement, under Settled Land Acts, 68

duty of, to protect interests in expectancy, 147, 148

as to outgoings, and other expenditure, 148

as to conversion of wasting or reversionary property, 148

estate of, its extent, 152

devolution of, on death ; statutory alterations as to, 152,

153, 397

not subject to escheat, 442

not affected by claims on trustee, his bankruptcy or felony,

153, 432, 467

office of, disclaimer or acceptance of, 153

retirement or removal from, causes of, 154, 445

is joint ; survivorship and devolution of, 157

power of appointing new, and statutory provisions as to, 154

vesting of trust estate on appointment of new, under power, 155,

321

appointment of new by Court, 1 55

vesting orders, &c., of Court, and where made, 155, 156, 391

appointment of separate, for part of trust property, 155

judicial, appointment of, under Judicial Trustees' Act, 157, 371

discharge of, without appointment of new, under Trustee Act, 156

appointment or discharge of, under Settled Land Acts, 157

powers of, generally, 158

as to investments, 158

sales, 159

receipts, 159

compounding'claims, insuring, and renewing leases, 159

sale of surface and minerals separately, 159

under Copyhold Act, 159

provisions of Settled Land Acts as to, 72, 160

rights of, to indemnity and reimbursement, 159

to protection or advice of Court, 160

to settlement of accounts, 160



568 INDEX.

TRVST'EE—continued.

corporation may be, 471

sale and conveyance by, under Lands Clauses Act, 473

with power of sale, may be registered as owner under Land Transfer

Acts, 479

in bankruptcy. See Bankruptcy.
to preserve contingent remainders. -See Contingent Remainder.

married woman. See Makried Woman.
where under disability; see Infant; Unsound Mind, Person of;

Felon.

TURBARY,
common of, 249

UNDERLEASE,
what it is, 83

distinguished from assignment, 83, 311

no liability under, to original lessor, 83

investigation of title to, 272, 276

lessor's covenant in, as to rent and covenants of superior lease, 351

undertakings in, for production, &c., of superior lease, 351

UNDIVIDED SHARES,
ownership in, meaning of. 127

UNDUE INFLUENCE
may invalidate alienation, 267

UNSOUND MIND, PERSON OF,

presumption of sanity, 464

will of, void, unless made in lucid interval, 464

effect of alienations inter vivos and contracts by, 464

powers under Lunacy Acts of dealing with estate of, under Court's

direction, 465

to whom given, 464

under Court's general jurisdiction, 465

under Settled Estates Act, and Settled Land Acts, 465

lunatic may be made bankrupt, 466

no conversion^of property of, in general, 465, 466

trustee or mortgagee, vesting of lands held by, 466

appointment of new, in place of, 466

executor or administrator, administration in case of, 4()t!

protector of settlement, 466

acts on behalf of as to registered land, 500

under Lands Clauses Act, 473

USES,
origin of, 119

distinciions between, and estates at common law, 119

effect of Statute of Uses upon. Sec Uses, Statute of.

springing and shifting, 123. And sec Executory Interests;

Powers.
declared by will, effect of, 124, 380

active or passive, 141

where implied prior to Statute of Uses, 314, 318

since the statute, 314, 318
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USES

—

continued.

resulting, prior to the statute, 314

since the statute, 123, 314

declaration of, transfer of legal estate by, 315

place of, in deed of conveyance, 341

extent of estate of cestui que use under, 314, 31

G

to bar dower, form and effect of, 413, 414

corporation cannot hold to, 471

USES, STATUTE OF,

provisions of, 120

as to jointures, 413

operation and effect of, 120, 314

what interests within, 121, 141, 316

grant to use of lessee for years, within, 31G, 317

but not assignment of lease for years, 316

uses declared by will not within, strictly, 124, 380

doctrine of scintilla juris under, 1,23

does not execute use upon a use, 140

applies only to passive uses, 141

effect of, upon conveyances, 314, 317

limitation under, to use of alienor and another jointly ; Conv. Act,

1881, hereon, 315

of particular estate, or remainder, to alienor, 315

between husband and wife ; Conv. Act, 1881, hereon,

315

whether limitation ' unto and to the use of takes effect under, 316

application of, to creation of easements, &c., by Conv. Act, 1881 : 317

provision of, as to rent-charges, 317

forms of conveyances under ; by, or without, transmutation of pos-

session, 317, 318

application of, to statutory grant, 320

VENDOR'S LIEN. See Equitable Charges and Liens.

VESTED INTEREST,
what it is, as distinguished from contingent interest, 93

where testamentary gift is ; see Wills.

VESTED REMAINDER,
definition of, 101

how created, 102

rights of owner of, as to use and enjoyment, 102

in case of waste by particular tenant. -See Waste.
as to title-deeds. See Title-deeds.

alienation of, in general, 104

by tenant in tail, 104. Sec BASE Fee; Protectok of

Settlement.
expiration or determination of, modes of, 106

in copyholds, admittance to, 323

VESTING ORDER,
under Trustee Act, 1893 : 156, 391

in bankruptcy, of disclaimed property, 436

of lease, in uuderlessee, under Conv. Act, 1892 : 87
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VILLEINAGE,
tenure iu, 20

ril'UiV VADIUM,
meaning of, 184

VOLUNTARY,
trust. See Trust.

alienations, where void against creditors, 297, and nee CREDITORS,

Eights of.

formerly invalid as against purchasers, 298

alteration by Vol. Conv. Act, 189.3 : 298

waste. Sec Waste.

VOLUNTEER
takes subject to prior equities, though without notice, IGG

WAIVER. See Forfeiture.

WALL
between lands of different owners, presumption as to ownership of, 31^4

WASTE,
definition of, 51

ameliorating, 52

voluntary or permissive, 52

tenant for life not liable for permissive, scmhle, 52

in timber and other trees, what is, 53

in buildings, what is, 54

accidental destruction by fire, tempest, &c., is not, 54

in mines, what is, 54

by changing course of husbandry, what is, 55

equitable, what, 55

provision of Judicature Act, 1873, as to, 55

tenant in fee simple where liable for, 40, 125

tenant in tail after possibility of issue extinct liable for, 55

liability of copyholder for, 40, 51

tenant for years for, 75

tenant at will not liable for permissive, 90

remedy of reversioner or remainderman for, 95, 102

in case of contingent remainder, 117

rights of owner of executory interest for, 125

none as against tenant for life of leaseholds, 125

by one joint tenant, remedy of co-tenant for, 130

rules as to right to proceeds of, 102, 103

distinctions as to things accidentally severed, 103

and as to things severed from copyhold land, 103

mortgagor in possession not liable for, generally, 188

mortgagee in possession liable for, 196

WASTES OF MANOR,
what are, 17, 18

grants of, by lord, and Copyhold Act, as to, 21

encroachments on, acquisition by, 254

approvement of, 254

WATER,
meaning of term in conveyances, 334
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WEEKLY TENANCY,
nature of, 33

determination of, by notice, 84

WELSH MORTGAGE,
meaning of, 184

WILD'S CASE,
rule in, 385

WILL—and see PERSONAL REPRESENTATIVE,

definition of, 364

codicil to, 364, 390

alienation by, at common law ; statutory extensions prior to Wills

Act, 364, 365

general power of disposition by, under Wills Act, 365

fromwhat time it takes effect as to property ; former and present law, 365

may exercise general power created after date of will
;

qu. as to special

power, 366, and n. (pp), 381

formalities necessary for, before, and under Wills Act, 366, and n. {1-)

incorporation of documents with, 366

revival of, requisites for, and effect of, 367

alterations or interlineations in, rules as to, 367

signature of, sufficiency and position of, 367, 368

witnesses to, rules as to, and as to gifts to, &c., 368

operation of, as to realty, under Land Transfer Act, 1897, 368, and see

230, 373

copyholds and customary freeholds

not within the Act, except equitable

estates in, 368

nor estates tail, 368

estates pur autre vie within, semble, 60

personal representative a trustee for

devisees under, 374

his assent or conveyance vests estates

in them, 374, and see 230

effect of such assent or conveyance

subject to charge, 230

court may compel such conveyance,

where, 374

before Land Transfer Act, 1897, as to freeholds,

368

as to copyholds.

368

as to personalty ;
personal representative's assent vests

specific legacy in legatee, 373

otherwise as to general or residuary

legacy, 374

rights of devisees and legatees as to rents, profits, and income, 375

different kinds of testamentary gifts, specific, general, and demonstra-

tive, 375

residuary devise or bequest ; what included in residuary devise ;
former

and present law, 375, 376

property appointed by will, when included in, 376, 381

devolution where no residuary gift ; statutory alteration as to

personalty, 376
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WILL—ccynt inued.

marshalling between beneficiaries under, 376, 377. See ilAKSHALLlNG

OF Assets.

funds for payment of legacies under, 378

charge of legacies under, on realty, 378

election by beneficiary under, 378 ; see ELECTION,

construction or interpretation of; general rules of, 37".)

as to declarations of uses and trusts, 380

as to operative words generally, 380

as to exercise of power by general devise or bequest, 380, 381

gifts by implication, meaning and instances of, 381, 382

of cross-remainders, 383

gift over on death without issue, 382

words of description in ; effect of general gift, 383

effect of general devise of ' land,' before and since Wills Act, 383
' real estate,' 384

words of limitation in ; application of rule in Shellei/s Case to, 384

technical terms not necessary ; devise without words of limita-

tion, 384, 385

devise to trustees, 152

limitation of estate tail; rule in Wild's Case, 385

vesting of gifts by, general rules as to, 385

postponement of payment does not prevent, 380

unless legacy is charged on real estate, 38<)

lapse of gift by, general rule as to, 386

whether it applies to gifts jointly, or to a class, 38(;

exception to, in case of gift in tail, 387

in case of gifts to children or issue, 387

ademption of gift by, what it is, and instances of, 387, 388

purchase under option causing : devisee's rights as to purchase-

money, 388

effect of acquisition by testator of different interest, &c., 388

revocation of, different modes of, 389, 390

does not revive a previous will, 367, 389 n. (x)

married woman, cannot make valid, of property not separate property,

446, 449

except by appointment, 449

can make, of separate property, 40s, 411, 450, 451, 454

infant cannot make, 456

nor insane person, except inlucid interval, 464

felon can make, 467

WILT., ESTATE AT,
definition of, 33

less than estate for years, 3:5

creation of, 90

under St. of Frauds, by oral feoffment or lease, 308, 310

rights of tenant of, as to use and enjoyment, 90

not alienable, 91

determination of, modes of, 91

of mortgagor, at common law, 188

WITNESSES. Sec Deed ; Will.
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WOKDS OF LIMITATION—«>w/ see Shelley's Case, Rule in.

meaning of, 327

in conveyances of legal estates of inheritance, of freehold tenure, :i27,

and n. (v) 328

exceptions ; release to joint tenant or coparcener ; conveyance

to corporation, 328

provision of Conv. Act, 1881, as to, 328

of estates for life, 331

to a person and his children or issue, by deed, 331

by will, 385

in grant of estate for years, 331

yearly tenancy, 332

creating joint-tenancy, or tenancy in common, 129, 137, 332

of copyhold estates, 332

of equitable estates, 333

in wills, 384, 385. And sec Will.

WRIT—and see Crown Debt ; Judgment Debt.

of elegit, 214

oi fieri facias, 215

of extent, 217

YEAELY TENANCY,
nature of, 32

arising by implication, 74, 92, 189, 310

determination of, by notice, 84

words of limitation of, 332

YEARS, ESTATE FOR—and see Yearly Tenancy.

definition of, 32

less than life estate, 33

determinable on life, powers of owner of, under Settled Land Acts, tVl

creation of, 73 ; ayid see Entry ; Interesse Termini ;
Lease,

ordinary and long terms distinguished, 74

words of limitation of, 331

rights of tenant as to use and enjoyment, generally, 75

where liable for waste. 75

as to taking game and fish, 75

in things found on, or severed from, the

land, 75

as to improvements, statutory alterations

hereon, 75, 76

as to fixtures ; statutory alterations hereon, 77

as to emblements ; statutory alterations and

local customs hereon, 77, 78

as to title-deeds, 78

express provisions of leases as to use and enjoyment, 79 ;
and see

Covenants ; Lease.

alienation of, general right of, and restrictions on, 83, 84

licence for, 83, 84

of long terms for special purposes, 83

by assignment or by underlease, 83. See Assignment;

Lease ; Underlease.
under Settled Land Acts, 84

usual provisions of assignments of ; see Sale of Land.
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YEARS, ESTATE FOR—continued.

strict settlement of, 361

determination of, modes of, 84-90 ; cmd see Condition Subsequent
;

Enlargement; Forfeiture; Proviso; Term; Surrender;

Merger.
limitation of, for particular estate with expectant interest thereon,

effect of, 100

not within Statute of Uses, 122, 141, 316

but grant of new term to lessee's use may be, HK!, 817

creation of equitable estate in, 141, 325

liability of, for debts, 215, 228

of bankrupt, vesting of disclaimed, 436

vesting of, in underlessee under Conv. Act, 1892 : 87

YORKSHIRE REGISTRY. See Registration.
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Abstract Drawing—
Scuit. ib92 27

Administration Actions

—

Walker and Klgood. 1SS3 ... 32

Administrators

—

\Vall<cr and Elgood. 1905 ... 31

Admiralty Law-
Kay. 1895
Smith. 1^91

Advocacy—
Hams. 1904

AflTiliation

—

Martin. 1910

Arbitration-
Slater. 1905

Banking—
Kingwood. 1906

Bankruptcy—
Baldwin. 1910

Hazlilt. 1SS7

lnderniaur(()uestionand Answer).

1887 ...

Kingwood. 190S

Bar Examination Journal
Bibliography. 1908

Bills of Exchange-
Willis. 1901

Bills of Lading-
Campbell. 1S91

Kay. 1S95

Bills of Sale-
Baldwin. 1910
Inderniaur. 1887

Kingwood. 1908

Capitaf Punishment—
Copinger. 1876 .

Carriers—
^ee Kailway Law. Shii'-

MAS'l EKS.

Chancery Division, Practice of—
Brown's Edition of Snell. 190S

Inderniaur. 1905
Williams. 1880

And see Equity.
Charitable Trusts—

Bourchier-Chilcott. 1912

Cooke and Harwood. 1867

Whitelord. 1878

Children—
Martin. 1910

Church and Clergy—
Brice. 1875

Civil Law—
See KoMAN Law.

Club Law—
Wertheimer. 1903

Codes -

Argles. 1877

Collisions at Sea—
Kay. 1895

Colonial Law—
Cape Colony. 1887

Tarring. 1906

21

28

18

23

28

26

6

19

21

26
6

8

10

21

6
21

26

29
20
32

1S75

1S83

1906

31

30

Commercial Agency-
Campbell. 1 89 1

Commercial Law—
Hurst. 1906

Common Law

—

Inderniaur. 1909

Companies Law

—

Brice. 1893
Buckley. 1909
Smith. 1909

Compensation—
Lloyd. 1895

Compulsory Purchase-
Browne. 1876 ...

Constables—
See Police Guidk.

Constitutional Law and History-
TaswellLangniead.. 191

1

Thomas. 1908
Wilshere. 1911

Consular Jurisdiction—
Tarring. 1887 ...

Contract of Sale-
Willis. 1902

Conveyancing

—

Copinger, Title Deeds.

Deane, Principles of.

Copyright—
Briggs (International).

Copinger. 1904 ...

Corporations—
Brice. 1893
Browne. 1876 ...

Costs, Crown Office—
Short. 1879

Covenants for Title—
Copinger. 1875 •••

Crew of a Ship—
Kay. 1895

Criminal Appeals ...

Criminal Law—
Copinger. 1876...

Harris. 1912

Crown Law—
HaU. 1S88
Kelyng. 1S73 ...

Taswell-Langmead.
Thomas. 1908

Crown Office Rules-
Short. 1886

Crown Practice—
Corner. 1908

Short and Mellor. 1908

Custom and Usage—
Mayne. 1906

Damages-
May nc. 1909

Death Duties—
Hanson. 191 1

Debt Recovery. 1909

1911

10

«9

20

9
29

30
31

32

30

13

14

8

9

28

13

21

12

18

30
31

27

27

27

18

14
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Desertion

—

.Martin. 1910
Discovery

—

Peile. 1S83

Divorce

—

Harrison. 1891 ...

Domestic Relations

—

Eversley. 1906 ...

Domicil

—

See pRivAi'E International]

Dutch Law. 1887...

Ecclesiastical Law

—

Brice. 1875
Smith. 191

1

Education Acts

—

^fd' Magisterial Law.

Election Law and Petitions

—

U'Malley and Hardcastle. 191

.Seager. 1881

Employers' Liability

—

Beven. 1909
Equity

—

Blyth. 1912
Choyce Cases. 1 870
Pemberton. 1S67

Snell. 1912
Story. 1892
Waile. 1889

Evidence—
Phipson. 1911

Examination of Students

—

Bar E.xamination Journal

Indermaur. 1906
Intermediate LL. B. 1889

Executors

—

Walker and Elgood. 1905
Extradition

—

Clarke. 1903
See Magisterial Law.

Factories

—

See Magisterial Law.
Fisheries

—

Moore. 1903
See Magisterial Law.

Foreign Law^
Argles. 1877
Dutch Law. 1887

Fooie. 1904
Foreshore

—

Moote. 1SS8

Forgery—
See Magisterial Law.

Fraudulent Conveyances

—

May. 1908

Gaius Institutes

—

Harris. 1899

Game Laws

—

See Magisterial Law.
Glove Law—

Norton-Kyshe. 1901 ...

FAOE PAGE

Guardian and Ward-
23 Eversley. 1906

Hackney Carriages

—

IS

-5 See Maglsteriai. Law.
Hindu Law

—

19 Mayne. 1906

History—
23

15 Taswell-Langmead. 1911

Husband and Wife—
30

\w. Eversley. 1 906 ... 15

*> T
Infants—jl

Eversley. 1906 IS

8 Simpson 1909 ... 28

28 Injunctions

—

Joyce. 1877 21

Insurance

—

Plariley. 1911 19

Porter. 1908 25
24 International Law

—

27 Baty. 1900 7

Clarke. 1903 II

7 Cobbett. 1909 II

Foote. 1904 15
8 Phillipson. 1908 2S

II Interrogatories—
25 Pede. 1S83 24
29 Intoxicating Liquors

—

29 See Magisterial Law.
31 Joint Stock Companies

—

See Companies.
25 Judgments and Orders

—

Pemberton. 1887 25
6 Judicature Acts

—

20 Cunningham and Mattinson. 1884 '3

'7 Indermaur. 1875
Jurisprudence

—

20

31 Salmond. 1910
Justinian's Institutes

—

27

II Campbell. iSq2 10

Harris. 1899 19'

King's Bench Division, Practice
of-

Indermaur. 1905 20-

24 Landlord and Tenant

—

Foa. 1907 15
Lands Clauses Consolidation Act-

6 Lloyd. 1895 22

31 Land Values

—

15 Devonshire & Samuel. 1911 ... 14
Latin Maxims. 1904 13

23 Leading Cases

—

Common Law. 1903 20
Constitutional Law. 1908 31
Equity and Conveyancing 191

1

20
23 International Law. 1909

Leading Statutes-
11

18 Thomas. 1S78
Leases

—

30

Copinger. 1875 13
Legacy and Succession -

24 Hanson. 1911 ... 18



STEVENS iSr^ HAYNES, BELL YARD, TEMPLE BAR.

INDEX OF SUBJECTS—co/if/naed.

Legitimacy and Marriage

—

St-e I'KivATK International Law.
Licensing—

Whiteley. 1911 32
See Magisterial Law.

Life Assurance -
Buckley 1909 ... ... ... 9
Porter. 190S ... ... ... 25

Limitation of Actions

—

Uanning. 1906 ... ... ... 6

Local Legislatures

—

Chaster. 1906 ... ... ... ID
Lunacy

—

Renton. 1897 25
Williams. 1880 ... 32

Magisterial Law—
Greenwood and ^L^.rtill. 1 890... 17

Maine (Sir H.), Works of—
Evans' Theories and Criticisms.

1896 15
JMaintenance and Desertion

—

Martin. 1910 ... 23
IVIarriage Laws

—

Eversley c\: Craies. 1910 ... 15

iMarriage and Legitimacy—
Foote. 1904 ... ... ... 15

JVIarried Women's Property Acts

—

Brown's Edition of Griffith. 1891 17

Master and Servant—
Eversley. 1906 ... ... ... 15

Mercantile Law-
Campbell. 1891 10

Duncan. 1886-7 14

Hurst. 1906 19

Slater. 1907 28

.S'^^' Shipmasters.
Mines

—

Harris. 1877 18

Money Lenders

—

Bellot. 1906 7

Mortmain

—

Bourchier-Chilcott, 1905 ... 11

Nationality—
See Private International Law.

Negligence—
Beven. 1908 7

Campbell. 1879 10

Negotiable Instruments

—

Willis. 1912 32
Newspaper Libel—

Elliott. 1S84 15

Oaths—
I'ord. 1903 .. 16

Obligations -•

Browns Savigny. 1872 ... 27

Parer^t and Child—
Eversley. 1906 ... ... ... 15

Parliament

—

Taswell-Langmead. 191 1 ... 30
Thomas. 1908 31

1876

1911

1910

Partition—
Walker. 1882 31

Passengers

—

See Magisterial Law.
,, Railway Law.

Passengers at Sea—
Kay. 1895 ... ... ... 21

Patents

—

Erost. 1908 and 1912 ... ... 16

Pawnbrokers

—

See Magisterial Law.
Petitions in Chancery and

Lunacy—
Williams. 1S80 ... ... ... 32

Pilots-
Kay. 1895 21

Police Guide

—

Greenwood and Martin.

Pollution of Rivers—
Higgins. 1877 ...

Practice Books—
Bankruptcy. 1910
Companies Law. 1909
Compensation. 1895
Compulsory Purchase.

Conveyancing. 18S3

Damages. 1 909 ...

Ecclesiastical Law
Election Petition.

Equity. 1912
Injunctions. 1877
Magisterial. 1890
Pleading, Precedents of. i5

Railways and Commission.
Rating. 1886
Supreme Court ofJudicature. 1905

Precedents of Pleading—
Cunningham and Mattinson. 1884 13

Mattinson and Macaskie. 1884 13
Primogeniture—

Lloyd. 1S77 22
Principal and Agent

—

Porter. 1906 25

Principal and Surety

—

Rowlatt. 1899 26
Principles

—

Brice (Corporations). 1893 ••• 8

Browne (Rating). 1886 ... 9

Deane (Conveyancing). 1883 ... 14
Harris (Criminal Law). 1912 ... 18

Houston (Mercantile). 1866 ... 19
Indermaur (Common Law). 1909 20

Joyce (Injunctions). 1877 ... 21

Ringwood (Bankruptcy). 1908 26
Sneil (Equity). 19 12 29

Private International Law

—

Foote. 1904 ... 15

Probate

—

Hanson. 191 1 18

Harrison. 1891 19

1890... 17

19

6

9
22

9
13

23
28

24
29
21

17

13

9
9
20

1875
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Public Trustee Act, 1906—
Morgan, 1907

Public Worship—
Brice. 1875

Quarter Sessions—
Smith (F. J.). 1882

Questions for Students

—

Aklrcf]. 1892
Bar Examination Journal. 1894
Indermaur. 1887
Waite. i88q

Railways-
Browne. 1875 ...

Godefroi and Shortt. 1869
Williams. 1912

Rating-
Browne. 1886

Real Property

—

Deane. 1883
Edwards. 1904 ...

Tarring. 1882 ...

Records—
Inner Temple. 1896-8...

Recovery^
Debts. 1909
Attenborough (Stolen Goods). 1906

Registration—
Elliott (Newspaper). 1884
Seager (Parliamentary). 1881

Reports—
Bellewe. 1869
Brooke. 1873
Choyce Cases. 1870
Cooke. 1872
Criminal Appeal, 190S to

Cunningham. 1871
Election Petitions. 191

1

Finlasori. 1870
Gibbs, Seymour Will Case. 1877
Kelyng, John. 1873
Kelynge, William 1873
Shower (Cases in Parliament)

1876
South African. 1S93-9

Roman Dutch Law

—

Van Leeuwen. 1887
Be' wick. 1902

Roman Law

—

Brown's Analysis of Savigny. 1872
Campbell. 1892
Harris. 1899
Salkowski. 1886
Whitfield. 1886

Salvage—
Jones. 1870
"Kay. 1895 ..

Savings Banks—
Forbes. 1SS4

Scintillae Juris—
Darling (C. J.). 1903

24

8

28

6

6
21

31

9
17

32

13

15

14
6

14

27

7

9
II

12

13

13

24
15
16

22
22

28

29

31

7

27
10

18

26
26

21

21

16

'3

Sea Shore-
Hall. 1888
Moore. 1888

Shipmasters and Seamen—
Kay. 1895

Societies—See Corporations
Stage Carriages—

See Macistekial Law
Stamp Duties—

Copinger. 1S78 ..

Statute of Limitations—
Banning. 1906 ...

Statutes—
Craies. 1911
jNLircy. 1893
Thomas. 1878 ...

Stolen Goods—
Attenborougii. 1906

Stoppage in Transitu—
Houston. 1866 ...

Kay. 1895
Succession Duties—

Hanson. 191 1 ...

Succession Laws—
Lloyd. 1877

Supreme Court of Judicature,
Practice of—

Indermaur. 1905
Telegraphs— .S'^e Magisterial L
Title Deeds— Copinger. 1S75
Torts—

Ringwood. 1906
Salmond. 1912 ...

Tramways and Light Railways—
Brice. 1902

Treason—
Kelyng. 1873
Taswell-Langmead. 191

1

Trials—
Bartlett, A. (Murder). 1S86
Queen v. Gitrney 1870

Trustees—
Easton. 1900

Ultra Vires—
Brice. 1893

Voluntary Conveyances
May. 1 90S

War on Contracts—
Phillipson. 1909

Water Courses—
Higgins. 1877 ...

Wills, Construction of—
Gibbs, Report of Wallace

Attcrney-Geueral. 1S77
Mathews. 190S

Working Classes, Housing of—
Lloyd. 1S95

Workmen's Compensation
Beven. 1909

23

23
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Arg^les' Foreign Mercantile Laws and
Codes in Force in the Principal States of

Europe and America
By Charles Lyon-Caen, Professeur agiege a la Faculte de Droit de Paris ;

Professeur a Tficole libre des Sciences politiques. Translated by Napoleon
Argles, Solicitor, Paris. In 8vo, price 2.s., sewed. 1877.

Attenborough's Recovery of Stolen Goods.

By C. L. Attenhorougii, of the Inner Temple, r>arrister-at-La\v. In 8vo, price

7.f. dd., cloth. 1906.

Baldwin's Law of Bankruptcy and Bills

of Sale.

With an Appendix containing The Bankruptcy Acts, 1S83— 1890 ; General Rules,

Forms, Scale of Costs and Fees ; Rules and Forms of 1902 under s. 122 ; Deeds

of Arrangement Acts, 1887— 1890; Rules and Forms; Board of Trade and Court

Orders and Circulars ; Debtors Acts, 1869, 1878; Rules and Forms 1903— 1908 ;

Bills of Sale Acts, 1878— 1891, etc., etc. By Edward T. Baldwin, M.A., of

the Inner Temple, Barrister-at-Law. Tenth Edition, in Roy. 8vo, price 305-.,

cloth. 1910.

"
. . . . Of course, everyone knows the work as the leading authority upon the subject with

which it deals."

—

Laiv Students Journal, .•\ug. igio.

". . . . Now a standard work. . . . The inde.x is a model of completeness."

—

Laiv Journal.

Banning's Limitations of Actions.

With an Appendix of Statutes, Copious References to English, Irish, and American

Cases, and to the French Code, and a Copious Index. Third Edition. By

Archibald Brown, M.A. Edin. and Oxon., and B.C.E., Oxon., of the Middle

Temple, Barrister-at-Law. Royal 8vo, price i6j>., cloth. 1906.

" The work is decidedly valuable "

—

Law Times.

"Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his

book a cunning treatise on the case-law thereon. The cases have evidently been investigated with

care and digested with clearness and intellectuality."—Latv Journal.

Bar Examination Journal, Vols. IV., V.,

VI., VII., VIII., IX., and X.

Containing the Examination Questions and Answers from Easter Term, 187S, to

Hilary Term, 1892, with List of Successful Candidates at each examination. Notes on

the Law of Property, and a Synopsis of Recent Legislation of importance to

Students, and other information. By A. D. TvssEN and W. D. Edwards,
Barristets-at-Law. In 8vo, price i8j. each, cloth.

Bar Examination Annual for 1894.

(In Continuation of the Bar Examination Journal.) By W. D. Edwards, LL.B.,

of Lincoln's Inn, Barrister-at-Law. Price 3^.
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Baty's International Law in South Africa.
Including the following subjects :—Contraband for Neutral Ports, Suzerainty,

Passage of Troops over Neutral Territory, Conduct of Warfare, Annexation,

Limited Companies in the War, with a Comparative Summary of the Transvaal
Conventions of 1881 and 1SS4. By Th. IJatv, B.C. L., Barrister-at-Law. In

Demy 8vo. 55. net, 1900.

" Six brief essays on aspects of International Law are here presented touching tlie points arising

for settlement in South Africa. . . . The collocation of interesting fragments and curious informa-
tion is apparent, but principles are also enunciated, and the little work will be of considerable value
at the present epoch. . . . Persons whose ideas of legitimate warfare have been shocked and
confused by the extraordinary language of some newspaper correspondents and the irrational

attitude of part of the Press, will tind in this book food for thought and reflection ; it ojght to be
widely read."

—

Law Times.

Bellewe. Les Ans du Roy Richard le

Second.
Collect' ensembl' hors les abridgments de Statham, Fitzherbert et Brooke. Per

Richard Bellewe, de Lincoln's Inne. 1585. Reprinted from the Original

Edition. In 8vo, price 3/. 31. , bound in calf antique. 1869.

" No public library in the world, where English law finds a place, should be without a copy of

this edition of Bellewe."

—

Canada Law yotimal.

Bellot. Legal Principles and Practice of
Bar§:ains with Money = Lenders.

Including the History of Usury to the Repeal of the Usury Laws, with Appendices,
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains,

Statutes, and Forms for the use of Practitioners. Second Edition, enlarged.

By Hugh H. L. Bellot, M.A., B.C.L., Barrister-at-Law. Royal 8vo. 587 pp.
Price 2\s, 1906.

Berwick's Voet's Commentary on the
Pandects.

New and Revised Edition of an English Translation. Comprising all the titles on
Purchase and Sale—Letting and Hiring—Mortgages—Evictions—Warranty—and
Allied Subjects

i being Lib. XVIII., XIX., XX., XXL, and Tit. VII. of

Lib. XIII. By T. Berwick, of Lincoln's Inn, Barrister-at-Law, Retired Judge
of the District Court of Colombo. In 8vo, price 24J. 6d. net, or rupees 18.50. 1902.

Beven's Law of Employers' Liability and
Workmen's Compensation.

Fourth Edition, much enlarged, and re-arranged. By Thomas Beven, of the

Inner Temple, Barrister-at-Law. In 8vo, price zis. 1909.

Beven's Neglig-ence in Law.
Being the Third Edition of '' Principles of the Law of Negligence," re-arranged

and re-written. By Thomas Beven, of the Inner Temple, Barrister-at-Law ;

author of " The Law of Employers' Liability for the negligence of servants causing

injury to fellow servants." Third Edition, in two volumes, royal 8vo, price 701.,

cloth. 1 90S.

"... The above account is but a sketch of Mr. Beven's great work. It is impossible within the
present limits to give an adequate idea of the variety of topics which are included, of the learning
and patience with which they are discussed. Negligence may only be an aspect of the law ; but
the treatment here accorded to it throws into prominence a host of questions of the utmost
importance, both practically and theoretically. By his contribution to the due understanding of
these Mr. Beven has placed the profession under a lasting obligation, an obligation which no reader
of his work will faij to realize."

—

Solicitors' Joumal.
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Bibliotheca Legum. Catalog^ue of Law
Books.

Including all the Keports in the various Courts of England, Scotland, and Ireland ;

with a Supplement to De-cember, IQ07. By Henry G. Stkvens and Robert W.
Haynes, Law Publisliers. In i2mo (nearly 500 pages), price 2^., cloth net.

BIyth's Analysis of SnelTs Principles of

Equity.
Founded on the Sixteenth Edition. With Notes thereon. By E. E. Bi.yth,

LL. D., Solicitor. Tenth Edition, in 8vo, price 6j. , cloth. 1912.

" Mr. BIyth's book will undoubtedly be very useful to readers of Snell."

—

Law Times.
"This is an admirable analysis of a good treatise ; read with Snell, this little book will be found

verj- profitable to the student."

—

Lain Journal.

Brice's Law Relating^ to Public Worship.
With Special Reference to Matters of Ritual and Ornamentation, and the IMeans of

Securing the Due 01>servance Thereof. And containing in e.xtenso, with Notes and
References, The Public Worship Regulation Act, 1S74 ; The Church Discipline

Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1559,
compared with the Present Rubric ; the Canons ; the Articles : and the Injunctions,

Advertisements, and other Original Documents of Legal Authority. By Seward
Bkice. LL.D. , of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price

285., cloth. 1875.

Brice's Ultra Vires

:

Being an Investigation of the I'rinciples which Limit the Capacities, Powers, and
Liabilities of Corporations, and more especially of Joint Stock Companies. By
Seward Brice, I\LA., LL.D., London, of the InnerTemple, one of His Majesty's
Counsel. Third Edition. Revised Througjiout and Enlarged, and containing the

United States and Colonial Decisions. Royal 8vo, price 38^., cloth. 1893.

" It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the

same time more scientifically, than any work with which we are acquainted), not the law of
principal and agent ; and Mr. Brice does not do his book justice by giving it so vague a title."

—

Law Jonrnal.

Brice's Tramways and Li^ht Railways

:

Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu-
lations Relating to Tramways, with Notes; and the Light Railways Act, 1896,
and the Board of Trade Rules and Regulations relating to Light Railways, with
Notes, and a Full Collection of Precedents. By Seward Brice, ALA., LL.D.,
London, one of His Majesty's Counsel, Author of " A Treatise on the Doctrine of

Ultra \'ires," &c., and B. J. Leverson, of the Inner Temple, Barrister-at-Law.

Second Edition, in royal 8vo, price i8.r. net, cloth. 1902.

" The Second Edition of Brice on Tramways and Light Railways has been revised and brought up
to date by Mr. B. J. L'tverson, and from a careful perusal of the contents it is evident that the work
has been ably done. The main part of the volume, dealing in text-book form with the Law of

Tramways and Light Railwiys, contains in 200 pages a clear and accurate exposition of nearly
every point of practical interest. The value of the book is increased by furnishing the statutes
which form the second part of the volume with cross references to the earlier pages of the work. A
full list of clauses, orders, and several useful forms, complete an indispensable book.''

—

Law Times.

Briggs' Law of International Copyright.
With Special Sections on the Colonies and the United States of America. By
William Briggs, LL.D., D.C.L., M.A., B.Sc, F.C.S., F.R.A.S. In 8vo,
price i6j. 1906.



STEVENS dr' HAYNES, BELL YARD, TEMPLE BAR, y

Brooke's (Sir Robert) New Cases in the
time of Henry VIII., Edward VI., and
Queen Mary.

Collected out of Brooke's Abridgment, and arranged under years, with a table,
together with March's (John) Translation of V>Y^oovi¥.'<i, New Cases in the time of

Henry VIII., Edward VI., and Queen Alary, collected out of Brooke's Abridg-
ment, and reduced alphabetically under their proper heads and titles, with a table
of the principal matters. In one handsome volume, 8vo. Price 4/. 4^., calf
antique. 1873.

" Both the original and the translation having long been very scarce, and the mispaging and other
errors in March's translation making a new and corrected edition peculiarly desirable, Messrs.
Stevens and Haynes have reprinted the two books in one volume, uniform with the preceding
volumes of the series of Early Reports."

—

Canada Latv Journal.

Browne's Practice Before the Railway
Commissioners under the Regulation of

Railway Acts, 1873 and 1874:
With the Amended General Orders of the Commissioners, Schedule of Forms, and
Table of Fees: together with the Law of Undue Preference, the Law of the Jurisdiction
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases.
By J. H. Balfour Browne, of the Middle Temple, K.C. In one volume, 8vo,
price i8j., cloth. 1875.

Browne on the Compulsory Purchase
of the Undertakings of Companies by
Corporations.

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. In 8vo^.
price 7J-. 6(/., cloth. 1876.

Browne and /VlcNaug-hton's Law of Rating
of Hereditaments in the Occupation of
Companies.

By J. H. Balfour Browne, of the Middle Temple, K.C, and D. N.
McNaughton, of the Middle Temple, Barrister-at-Law. Second Edition, in'Svo'
price 25^., cloth. 1886.

'

Buckley on the Companies (Consolida=
tion) Act.

The Law and Practice under the Companies (Consolidation) Act, 1908, and the
Limited Partnerships Act, 1907. Ninth Edition. By The Right Hen. Sir Hfnry
Burton Buckley. In Royal 8vo, price 365., cloth. 1909.
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Cairns, Lord, Decisions in the Albert
Arbitration.

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. Parts I.,

II., and III., price 25^., sewed. 1872.

Campbell's Compendium of Roman Law,
Founded on tlie Institutes of Justinian ; together with Examination Questions

Set in the University and Bar Examinations (with Sohitions), and Definitions of

Leading Terms in the Words of the Principal Authorities. Second Edition. By
(iORDON Campbell, of the Inner Temple, M.A., late Scholar of Exeter College,

Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of

Austin's Jurisprudence, or the Philosophy of Positive Law." In One Vol., 8vo,

price lis., cloth, 1892.

Campbell's Sale of Goods and Com =

mercial Agency.

.Second Edition. By Robert Campbell, M.A., of Lincoln's Inn, Barrister-at-

i.aw ; Advocate of the Scotch Bar, author of the "Law of Negligence," etc.

.Second Edition, in one volume, royal 8vo, price 325., cloth. 1891.

" An accurate, careful, and exhaustive handbook on the subject with which it deals. The
excellent index deserves a special word of commendation "

—

Lain Quarterly Revieiv.

" We can, therefore, repeat what we said when reviewing the first edition— that the book is a con-

tribution of value to the subject treated of, and that the writer deals with his subject carefully and
fully."— /.I?:/ Journal.

Campbell's Law of Negligence.

Second Edition. By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and

Advocate of the Scotch Bar. In 8vo, price I2j., cloth. 1879.

Catalogue, A, of the Reports in the
Various Courts of the United Kingdom of

Great Britain and Ireland.

Arranged in Chronological Order. P>y Stevens & Haynes, Law Publishers. In

small 4to, price 2s. net, cloth, beauiifully printed, with a large margin, for the

special use of Librarians.

Chaster's Local Legislatures.

A Scheme for full Legislative Devolution for the United Kingdom on Constitutional

lines, being a Supplement to "Executive Officers." By A. W. Chaster, of the

Middle Temple, Barrister-at-Law. In 8vo, price ij-. net. 1906.
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Chilcott's, Bourchier=, Administration of

Charities.
Under the Charilable Trusts Acts, 1853- 1894, Local Government Act, 1894, and
London Government Act, 1899. By Thomas Bourchier-Chii.cott, of the

Middle Temple, Barrister-at-Law. Third Edition, in 8vo, price 285., cloth. 1912.

"The learned author has thoroughly revised the whole work, and has brought it well up to date.

There is an excellent index, a matter of great importance in a work of this kind, where the sub-

ject is dealt with in the way of annotated statutes."

—

Law Times.

" The work is a useful guide in matters relating to charitable trusts."

—

Solicitors' yournal.

"... X\\ concerned in the Administration of Charities will find in Mr. Bourchier-Chilcott's work
a clear and trustworthy statement of their powers and duties."

—

Law yournal.

Chilcott's, Bourchier=, Law of Mortmain.
By Thomas Bourchikr-Chilcott, Barrister-at-Law, Author of "Administration
of Charities." In demy 8vo, price 12s. 6J.

"As supplementary to the subject of the administration of charities, which has been already
dealt with by the author, this work is now published. Both Mortmain and Charitable Uses Acts
of 1S88 and 1891 are exhaustively annotated, while an excellent index, an item of no small

importance, will render reference an easy matter. It is undoubtedly a book that should prove
distinctly useful to practitioners."

—

Lmv Times.

Choyce's Practice of the High Court of

Cliancery.
With the Nature of the several Offices belonging to that Court. And the Reports
of many Cases wherein Relief hath been there had, and where denyed. In 8vo,

price 2/. 2s., calf antique. 1 870.

"This volume, in paper, type and binding (like ' Bellewe's Cases') is a fac-simile of the antique
edition. .All who buy the one should buy the other."

—

Canada Law Journal.

Clarke's Law of Extradition
And the Practice thereunder in Great Britain, Canada, the United States, and
France ; with the Conventions upon the subject existing between England and
Foreign Nations, and the Cases decided thereon. By Sir Edward Clarke, Knt.

,

K.C., Her Majesty's Solicitor-General, 1886-1892 ; formerly Tancred Student of

Lincoln's Inn. Fourth Edition. Prepared by the Author, and E. Percival
Clarke, B. A., of Lincoln's Inn, Barrister-at-Law. In 8vo, price 25^., cloth. 1903.

"Sir Edward Clarke has prepared a fourth edition of his admirable treatise on the Law of
Extradition with the assistance of his son, Mr. E. Percival Clarke, of Lincoln's Inn, who is, in fact,

mainly responsible for it. . . . The book worthily maintains its reputation as the standard authority
on the subject."—i,rt7t/ Times.

"A new edition of this standard work is welcomed, and the joint effort of the author and his son
fully sustain its established reputation as the most authoritative and complete work on its subject."—Law yournal.

Cobbett's Leading- Cases and Opinions on
International Law.

Collected and Digested from English and Foreign Reports, Official Documents,
Parliamentary Papers, and other Sources. With Notes and Excursus, containing

the Views of the Text-Writers on the Topics referred to, together with Supple-
mentary Cases, Treaties, and Statutes; and Embodying an Account of some of the
more important International Transactions and Controversies. By Pitt Cobbett,
M.A., D.C. L. , of Gray's Inn, Barrister-at-Law, Professor of Law, University of

Sydney, N.S.W. In 8vo, price I5j-., cloth. 1909.

"The book is well arranged, the materials well selected, and the comments to the point Much
will be found in small space in this book."

—

Law yournal.

"The notes are concisely written and trustworthy The reader will learn from them a
great deal on the subject, and the book as a whole seems a convenient introduction to fuller

and more systematic works."

—

Oxford Magazine.
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Cooke's (Sir Q.) Common Pleas Reports
in the Reigns of Queen Anne and Kings
George I. and II.

The Third Edition, with Additional Cases and References contained in the Notes

taken from L. C. J. Eykk/s MSS. by Mr. Justice Nakes, edited by Thomas
TowNSENi) I^UCKNII.L, of the Inner Temple, Barrister-at-Law. In 8vo, price

3/. 35., calf antique. 1S72.

"Law books never can die or remain long dead so long as Stevens and Haynes are willing to

continue them or revive them when dead. It is certainly surprising to see with what facial

accuracy an old volume of Reports may be produced by these modern publishers, whose good taste

is only equalled by their enterprise."

—

Canada I.aiv Journai.

Cooke and Harwood's Charitable Trusts
Acts, 1853, 1855, i860.

The Charity Commissioners' Jurisdiction Act, 1862 ; the Roman Catholic Charities

Acts ; together with a Collection of Statutes relating to or affecting Charities,

including the Mortmain Acts, Notes of Cases from 1853 to the present time, Forms

of Declarations of Trust, Conditions of .Sale, and Conveyance of Charity Land, and

a very copious Index. Second Edition. By Hugh Cookf, and R. C. Harwood,
of the Charity Commission. In Svo, price i6s., cloth. 1867.

Copinger's Law of Copyright
In Works of Literature and Art ; including that of the Drama, Music, Engraving,

Sculpture, Painting, Photography, and Designs ; together with International and

Foreign Copyright, with the Statutes relating thereto, and References to the

English and American Decisions. By Walter Arthur Copinger, of the

Middle Temple, Barrister-at-Law. Fourth Edition. By J. M. Easton, of the

Inner Temple, Barrister-at-Law. In Royal 8vo, price 36^^., cloth. 1904.

" Mr. Copinger's book is very comprehensive, dealing with every branch of his subject, and

even extending to copyright in foreign countries. So far as we have examined, we have found all the

recent authorities noted up with scrupulous care, and there is an unusually good index. These

are merits which will, doubtless, lead to the placing of this edition on the shelves of the members
of the profession whose business is concerned with copyright ; and deservedly, for the book is one

of*considerable value."

—

Solicitors' Journal.

Copinger's Tables of Stamp Duties from
1815 to 1878.

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-

Law ; Author of " The Law of Copyright in Works of Literature and Art," " Index

to Precedents in Conveyancing," "Title Deeds," &c. In Svo, price 2s. 61/., cloth.

1878.

Copinger's Abolition of Capital Punish =

ment.
Embracing more particularly an Enunciation and Analysis of the Princii>les of

Law as applicable to Criminals of the Highest Degree of Guilt. By Walter
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law. In Svo,

price \s net, sewed. 1876.

Copinger's Title Deeds

:

Their Custody, Inspeclion, and Production, at Law, in Equity, and in Matters of

Conveyancing. Including Covenants for the Production of Deeds and Attested

Copies; with an Appendix of Precedents, the Vendor and Purchaser Act, 1874, &c.,

cS:c.,&c. By Walter Arthur Copinger, of the Middle Temple, Barrister-at-

Law ; Author of " The Law of Copyright " and " Index to Precedents in Con-

veyancing." In one volume, Svo, price 14^., cloth. 1875.
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Cotterell's Latin Maxims and Phrases.
Literally Translated. Intended for the use of Students for all Legal Examinations.

Second Edition. By J. N. Cotterell, Solicitor. In 8vo, price 45., cloth. 1904.

" The book seems admirably adapted as a book of reference for students who come across a Latin

maxim in their reading."

—

Law Journal.

Craies' Statute Law.
Founded on Hardcastle on Statutory Law. With Appendices containing;

Words and Expressions used in Statutes which have been judicially or stalutably

construed, and the Popular and Short Titles of certain Statutes, and the Inter-

pretation Act, 1899. By William Feilden Craies, M.A. , of the Inner Temple
and Western Circuit, Barrister-at-Lavv.

Second Edition. Royal Zvo. Price iZs. Cloth. 19 11.

".
. . . Perhaps a book of this kind was never needed so much as at tlie present time, when the

Legislature has seen fit to pass enactments that, to say the least, are ill drawn, and are further

complicated by legislation by reference. Both the profession and students will find this work of great

assistance as a guide in that difficult branch of our law, namely the construction of Statutes."

—

Laiu Times.
" This new edition of Hardcastle bears signs of the painstaking research and careful arrangement

which we expect and get from Mr. Craies."

—

La-m Journal.
" This is a carefully edited edition of a work of considerable value. The editor having prepared

the second edition is familiar with his subject, and we find throughout the book the recent decisions

and dicta on the subject very neatly inserted."

—

Solicitors' Journal.

Criminal Appeal Reports.
Dealing (exclusively) with the whole of the Cases in the new Court of Criminal

Appeal, botli those before the single Judge thereof and those before a full Court.

They will, therefore, include not only arguments on points of Law and Practice
(such as those with which the Court for Crown Cases Reserved dealt), but also

accounts of hearings on questions of Fact and Sentence. The price of the volume
to Subscribers (prepaid) will be 25.?., not prepaid the price is 305. ; that of the

separate parts will vary according to the size. Vol. VIII. is now in progress. Edited

by IIerm.an Cohen, Barrister-at-Law, Editor of the 13th Edition of " Roscoe's

Criminal Evidence," and of " The Criminal Appeal Act, 1907."

Cunningham and Mattinson's Selection
of Precedents of Pleading

Under the judicature Acts in the Common Law Divisions. With Notes explanatory

of the different Causes of Action and Grounds of Defence ; and an Introductory

Treatise on the Present Rules and Principles of Pleading as illustrated by the various

Decisions down to the Present Time. By J. Cunningham and M. W. Mattinson.
Second Edition. By Miles Walker Mattinson, of Gray's Inn, Barristor-at-

Law, and Stuart Cunningham Macaskie, of Gray's Inn, Barrister-at-Law.

In 8vo, price 28.?., cloth. 1884.

Cunningham's Reports.
Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed

a Proposal for rendering the Laws of England clear and certain, humbly offered

to the Consideration of both Houses of Parliament. Third edition, with numerous
Corrections. By Thomas Townsend Bucknill, Barrister-at-La\y. In 8vo, 1871,

price 3.''. 3^^., calf antique.

Darling's Scintillae Juris and Meditations
in the Tea Room.

By the Hon. Mr. Justice Darling. With Colophon by the late Sir Frank
LocKwooD, Q.C., M.P. Price 5.f. net. 1902.

"'Scintillae juris' is that little bundle of humorous essays on law and cognate matters which,
since the day of its first appearance, some years ago, lias been the delight of legal circles. . .

It has a quality of style which suggests much study of Bacon in his lighter vein. Its best essays

would not be unworthy of the Essays, and if read out, one by one, before a blindfolded connoisseur,

might often be assigned to that wonderful book."

—

Daily Neivs.
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Deane's Principles of Conveyancing.
An Elementary Work for the use of Students. V>y Henry C. Deane, of Lincoln's

Inn, Karrister-at-Law, sometime Lecturer to the Incorporated Law Society of the

United Kingdom. Second Edition, in one volume, 8vo, price i8j., cloth. 1883.

De Bruyn's Opinions of Qrotius
As contained in the Ilollandsclie Consultatien en Advijsen. (Collated, translated,

and annotated by D. P. DE BrUYN, B.A., LL.B., Ebden Essayist of the University

of the Cape of Ciood Hope ; Advocate of the Supreme Court of the Colony of the

Cape of Good Hope, and of the High Court of the South African Republic. With
Facsimile Portrait of HuGO DE GroOT. In I Vol., 8vo, price 405., cloth.

1894.

Debt Recovery.
A simple guide to County Court Actions, with full Scale of Fees. Just out. In

crown 8vo, price \s. net.

Devonshire and 5amuel on Land Values
Duties.

Being an P.xamination of Part I. of the Finance (1909-10) Act, 1910, and the other

Sections of that Act relating to Land Values Duties. By George H. Devonshire,
of Lincoln's Inn, and Frank V. Samuel, of the Inner Temple, Barristers-at-Law.

In roj'al 8vo, price zis. net, with Supplement containing the Amendments contained

in Part I. of the Revenue Act, 191 1 ; the Rules for the Collection of Increment
Value Duty or the " proper proportion " of such Duty ; and the Rules as to appeals

(i) to the Referee and (2) to the High Court. Being a Supplement to the First

Edition of " Devonshire and Samuel's Duties on Land Values," dealing with the

above matters, and containing additional Forms issued under the Finance (1909-10)

Act, 1910. The Supplement can be had separately, price 55. net.

Duncan's Mercantile Cases for the Years
1885 and 1886.

Being a Digest of the Decisions of the English, Scotch and Irish Courts on Matters

Relating to Commerce. By James A. Duncan, M.A., LL.B., Trinity College,

Cambridge, and of the Inner Temple, Barrister-at-Law. In 8vo, price 125. 6^.,

cloth. 1886—7.

Easton's Law as to the Appointment of

New Trustees.
With Appendices containing Forms and Precedents and Material Sections of the

Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891. By J. M. Easton, of

the Inner Temple, Barrister-at-Law. In Svo, price 75. bd., cloth. 1900.

"... Mr. Easton has devoted great ability and learning to a treatise on tliis one subject, and

saved all who may in future be wise enough to consult his work the labourof searching through many
other more ponderous tomes for what they will most likely find here more fully considered. Mr.

Easton has not only carefully examined the cases to discover and expound what has been decided,

but he has shown great ingenuity in imagining what difficulties may arise, and sagacity in applying

principles to their solution The book is very complete, :;nd contains some useful precedents, and
the material sections of the Trustee Act, 1893, and the Lunacy Acts, 1890 and 1801."

—

Law
Magazine and Review.

" Into one compact volume the author has collected the whole of the information on this subject

. . . and those who require information on this subject will find Mr. Easton's book a valuable aid."

—Lanv Times.

"This is a useful ijook on an important subject, the law of which—though often supposed to be

simple— is in reality full of pitfalls. . . . Mr. Kaston has done his work well, and his treatment of

his subject is practically exhaustive.''

—

Law Journal.
" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaustive

and reliable."

—

Safurday Review.
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Edwards' Compendium of the Law of

Property in Land.
For the use of Students and the Profession. By Wii.LiAM Douglas Edwards,
LL.B., of Lincoln's Inn, Barrister-at-Law. Fourth Edition, price 20J., cloth.

1904.
" This book has rapidly become popular, and may now, we think, fairly claim to be to the present

generation what ' Burton's Compendium' was to our forefathers."

—

Laiv Journal.
"... Now, however, ' Edwards ' is once more thoroughly up to date, and we hope that the

Fourth Edition will have as rapid a sale as the two first editions. It is unnecessary for us to write

at length about the excellences of the work. . .
."

—

Laiv Notes.
"Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangement

and conciseness of statement We are glad to see, by the appearance of successive editions,

that the merits of the book are appreciated."

—

Solicitors' Journal.
" So excellent is the arrangement that we know of no better compendium upon the subject of which

it treats."

—

Law Times.
" We consider it one of the best works published on Real Property Law."

—

Law Students'
yournal.
"The author has the merit of being a sound lawyer, a merit perhaps not always possessed by

the authors of legal text-books for students."

—

Latv Quarterly Re^'ietv.

Elliott's Newspaper Libel and Registra=
tion Act, 1881.

With a Statement of the Law of Libel as Affecting Proprietors, Publishers, and
Editors of Newspapers. By G. Elliott, Barrister-at-Law, of the Inner Temple.
In 8vo, price 4^. 6d., cloth. 1884.

Evans' Theories and Criticisms of Sir
Henry Maine.

By Morgan O. Evans, Barrister-at-Law. Contained in his six works, " .Ancient

Law," "Early Law and Customs," "Early History of Institutions," "Village

Communities," "International Law," and "Popular Government," which works

have to be studied for the various examinations. In 8vo, price 51., cloth. 1896.

Eversley and Craies' Marriage Laws of

the British Empire,
By William Pindek Eversley, of the Inner Temple, Recorder of Sudbury,

and William Feildex Craies, of the Inner and Middle Temples, Barristers-at-

Law. In royal 8vo, price 22s. 6d. cloth. 19 10.

"The publication of this work fills a decided want, and the Authors are to be congratulated upon
this volume, dealing as it does with a distinctly comple.x subject-matter. . . ."^La7v Times.

Eversley's Domestic Relations.
Including Husband and Wife : Parent and Child : Guardian and Ward : Infants :

and Master and .Servant. By William Pinder Eversley, B.C. L., M.A., of the

Inner Temple, Barrister-at-Law. Third Edition, in royal 8vo, price 385-., cioth. 1906.
"We are glad to see a second edition of Mr. Eversley's useful work. There is a convenience in

having the various subjects of which it treats collected in one volume, while at the same time each

is handled with such fulness as to give the reader all the information he could expect in a separate

volume. Mr. Eversley states the law with the most painstaking thoroughness, and has made an
exhaustive survey of all the relevant statutes and cases. . . . Great care has been taken to make
the present edition complete and accurate, and a very full index adds to its utility."

—

Solicitors

Journal.

Finlason's Queen v. Qurney and others
In the Court of Queen's Bench before the Lord Chief Justice CoCKnURN With
Introduction, containing History of the Case, and Examination of the Cases at Law
and Equity applicable to it. By W. F. FiNLASON, Barrister-at-Law In 8vo,

price los, 6d., cloth. 1870.

Foa's Law of Landlord and Tenant.
By Edgar Foa, of the Inner Temple, Barrister-at-Law. Fourth Edition, price

^os. cloth, 1907.
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Foote's Private International Jurispru=
dence

Based on the Decisions in the English Courts. By John Aldkkson Foote, one
of His Majesty's Counsel ; Chancellor's Legal Medallist and Senior Whewell
Scholar of International Law, Cambridge University, 1873 ; Senior Student in

Jurisprudence and Roman Law, Inns of Court Examination, Hilary Term, 1874.
Third Edition, in roy. 8vo, cloth, 255. 1904.
'".... This excellent work on private international law is now well known throughout the Profession,

and its assistance to lawyers who have to deal with the difficult questions that arise on the subject
IS undoubted. The ' continuous summary ' which appears throughout, and is reprinted in extenso
at the end of the volume, is a valuable guide to the reader, and will enable him to §Pt a good grasp
of a subject which is both difficult and complex."

—

La7u Times.

Forbes' Law of Saving-s Banks since 1878.
With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of
Friendly Societies from 1S78 to 1S82, being a Supplement to the Law relating to

Trustee and Post Office Savings Banks. By U. A. FoRlsES, of Lincoln's Inn,

Barrister-at-Lavv. In demy i2mo, price 6j., cloth. The complete work can be had,
price lo.f. 6(7. 1S84.

Forbes' Statutory Law relating; to
Trustee Savings Banks (1863— 1891).

Together with the Treasury Regulations (i 888— 1889), and the Scheme for the
Appointment of the Inspection Committee of Trustee Savings Banks. By
Urquhakt a. Forbes, of Lincoln's Inn, Esq., Barrister-at-Law, Author of "The
Law Relating to Savings Banks" ; the " Law of .Savings Banks since 1878 "

; and
joint Author of "The Law Relating to Water." In demy i2mo, price 55. 1892.

Ford on Oaths, for use by Commissioners
for Oaths

And all Persons Authorised to Administer Oaths in the British Islands and the

Colonies, containing Special Forms of Jurats and Oaths—Information as to

AflBdavits, Affirmations and Declarations—Directions for the Guidance of
Solicitors Applying to he Appointed English Commissioners : also Tables of Fees,
Statutes, etc., and general Practical Information as to the Powers, Duties,
Designation, and Jurisdiction of all Official and other Persons authorised to

administer Oaths, as affected by the Commissioners for Oaths Acts, i88g, 1890,

1891, and other Statutes, and by Rules of Suj^reme Courts of England and Ireland
;

with Notes of Recent Decisions. Eighth Edition. By Frederick Hugh Short,
Chiet Clerk of the Crown Office, Kings Bench Division. In crown 8vo, price
3^-. 6(/. net.

Frost's Law and Practice relating; to
Letters Patent for Inventions.

With an Appendix of Statutes, International Convention, Rules, Forms, and
Precedents, Orders, etc. By Robert Frost, B.Sc. (Lond.), Fellow of the
Chemical .Society ; of Lincoln's Inn, Esquire, Barrister-at-Law. Fourth Edition
in 2 vols., royal 8vo, price 38.?., cloth. 1912.

" It is about seven years since we had the pleasure of noticing Mr. Frost's work on Patent Law,
and formed the opinion that its success would be secured by its undoubted merit. In the time that
has elapsed ' Frost on Patents' has taken its place securely as the leading text book on the subject.

. To all, whether lawyers or patent agents, who require assistance in the law of patents,
Mr. Frost's book will be welcome as a mine of valuable and accurate information."

—

La7u Ti»:es.
" Mr. Frost has in this second edition produced a most admirable and exhaustive treatise on the

Patent Law of the United Kingdom. ... It is a work of well-directed industry from the pen of
one versed in this important branch of the law, and there are few questions arising in patent law
and practice on which adequate information and a complete collection of the authorities, will not be
found within this volume. . . . We congratulate Mr. Frost on having produced a very important
addition to our law text books."

—

Law Jou->-7ial.
"When the first edition of this work appeared, more than seven years ago, we were glad to be

able to speak of it in favourable terms, and the opinion which we then expressed may be repeated with
greater emphasis with ies))eci to this second edition, which leaves little to be desired either as a
statement of the law and practice or as a monument of the author's industry' and accuracy. . . . The
net result of our examination of the book is to .satisfy us that it is one for which the profession will
very properly be %xa\cU\\."—Solicitoys Journal.
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Frost's Patents and Designs Act, 1907.
With Rules and Forms, &c. By Robert Frost, B.Sc. (Lond.), Fellow of the

Chemical Society; of Lincoln's Inn, Esq., Barrister -at -Law. In royal 8vo,

price los., cloth. 1908.

Gibbs' Case of Lord Henry Seymour's
Will (Wallace v. The Attorney=General).

Reported by Frederick Weymouth Gibbs, C.B., Earrister-at-Law, late Fellow

of Trinity College, Cambridge. In royal Svo, price \os., cloth. 1S77.

Godefroi & Shortt's Railway Companies.
Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses

Consolidation Acts, the Railway Companies Act, 1867, and the Regulation of

Railways Act, 1868; with Notes of Cases on all the Sections, brought down to the

end of the year 1868 ; together with an Appendix giving all the other material Acts

relating to Railways,, and the Standing Orders of the Houses of Lords and
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and

John Shoktt, of the Middle Temple, Barristers-at-Law. In 8vo, price 32.?.,

cloth. 1S69.

Greenwood & Martin's Magisterial and
Police Guide:

Being the law relating to the Procedure, Jurisdiction, and Duties of Magistrates and
Police Authorities, in the Metropolis and in the country, with an Introduction show-
ing the General Procedure before Magistrates both in Indictable and Summary
Matters. By Henry C. Greenwood, Stipendiary Magistrate for the district of the

Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the

Magistrates at Lambeth Police Court, London ; Author of " The Law of Mainten-
ance and Desertion," " The New Formulist," ttc. Third Edition. Including the

Session 52 & 53 Vict., and the cases decided in the superior courts to the end of the

year 18S9, revised and enlarged. By Temple Chevalier Martin. In 8vo,

price 32J., cloth. 1890.

Griffith's Married Women's Property
Acts; 1870, 1874, 1882 and 1884.

With Copious and Explanatory Notes, and an Appendix of the Acts relating to

Married Women. By Archibald Brown, ALA., Edinburgh and Oxon., and
the Middle Temple. Barrister-at-Law. Being the Sixth Edition of The Married
Women's Property Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln's

Inn, Barrister-at-Law. In 8vo, price ^s., cloth. 1S91.

Handbook to the Intermediate and Final

LL.B. of London University.
Pass and Honours. Including a complete Sunnnary of " Austin's Jurisprudence,"
and the Examination Papers of late years in all branches. By a B.A., LL.B.
(Lond.). Second Edition, in Svo, price 6^. , cloth. 1889.
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Hanson's Death Duties.
Being the Sixth Edition of the Acts relating to Estate Duty, Finance, Probate,

Legacy, and Succession Duties. The I'inance Acts, 1894. 1896, 1898, 1900, 1907,

1909-10; with Rules. The Revenue Act, 1911 ; Legacy Duty Act, 1796; Stamp
Act, 1815 ; Succession Duty Act, 1853; ('ustoms and Iiilaml Revenue Act, 1S80
and 1881 ; with Notes to the various Acts. An Appendix and a full Index. By
Ai.KKEi) Hanson, of the Middle Temple, Esq., Barrister-at-Law, ComiJtroUer

of Legacy and Succession Duties. Si.\th Edition by F. H. L. Errington, M.A.,
Barrister-at-Law. In 8vo, price 365-., cloth. 1911.

" The Fifth Edition of this deservedly well-known text-book has been carried out with much
care, and many improvements by Mr. Krrington, Sir Lewis Dibdin being now otherwise occupied

with official duties .... And by way of a more complete consecutiveness, all the Acts are

printed without notes at the end of this part, with marginal references to the pages at which the

sections are treated in detail. This arrangement will much improve the usefulness of the book for

the busy man, who does not appreciate that form of original research, which reaches its highest

perfection in the brains of experts in Uradshaw. I'he .Amending Acts and new decisions appear to be

fully incorporated, and will combine with the new arrangement to make the book most acceptable to

the profession."

—

Solicitors' Journal.

"Seven years have elapsed since the last Edition of Hanson was published, and the profession

will welcome this new edition not less cordially than its predecessors .... The plan of

separating the sub-sections of the -Acts, which led to confusion, has been abandoned, and the differ-

ence between the type of the Statutes and the notes has been made greater. The reputation of the

work of a leading authority on a complicated subject is fully maintained."

—

Law Journal.

". . . . Since the last Edition there have been two Amending Acts dealing with estate duty, and

a large niunber of cases decided by the courts, all of which have been duly incorporated in the text.

All the Acts relating to estate duty have been printed together as a whole— a convenient arrange-

ment. I'he book may well be described as the leading work on the Death Duties."

—

La7v Times.

Harris' Illustrations in Advocacy,
With an Analysis of the Speeches of Mr. Hawkins, Q.C. (Lord Brampton) in the

Tichborne Prosecution for Perjury. (A study in Advocacy.) Also a Prefatory

Letter from the Right Hon. Lord Brampton. By Richard Harris, K.C, a

Bencher of the Middle Temple. Fourth Edition, re-written by the Author. l2mo.

Price "js. bd., cloth. 1904.

Harris's Principles of the Criminal Law.
Intended as a Lucid Exposition of the subject fur the use of Students and the

Profession. By Seymour F. Harris, B.C.L., M.A. (Oxon.), Author of "A
Concise Digest of the Institute* of Gaius and Justinian." Twelfth Edition. By
C. L, Attenboroijgh, of the Inner Temple, Barrisier-at-Law. In 8vo, price 205.,

cloth. 1912.

"This Standard 'I'extbook of the Criminal Law is as good a book on the subject as the ordinary

student will find on the library shelves .... The book is very clearly and simply written. No
previous legal knowledge is taken for granted, and everything is explained in such a manner, that

no student ought to have much difTicidty in obtaining a grasp of the subject. . .
."

—

Solicitors'

Journal.
"

. . . . -As a Student's Textbook we have always felt that this work would be hard to beat, and at

the present time we have no reason for altering our opinion "

—

La7u Titiies.

Harris's Institutes of Gaius and Justinian.
With copious References arranged in Parallel Colunms, al.so Chronological and

Analytical Tables, Lists of Laws, &c., tVc. Primarily designed for the use of

Students preparing for Examination at Oxford, Cambridge, and the Inns of Court.

By Skymour F.' Harris, .B.C.L., M.A., Worcester College, Oxford, and the

Inner Temple, Barrister-at-Law, Author of " Universities and Legal Education."

Third Edition, in crown 8vo, ds. 1899.

" This book contains a summary in English of the elements of Roman Law as contained in the

works of Gaius and Justinian, and is so arranged that the reader can at once see what are the

opinions of either of these two writers on each point. From the very exact and accurate references

to titles and sections given he can at once refer to the original writers. The concise manner in

which Mr. Harris has arranged his digest will render it most useful, not only to the stiidents

for whom it was originally written, but also to those persons who, though they have not the time to

wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obtain

some knowledge of Roman Law."

—

Oxford aud Caxtbridge Undergraduates'' Journal.
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Harris's Titles to Mines in the United
States.

With the Statutes and References to the Decisions of the Courts relating thereto.

By W. A. Harris, B.A. Oxon., of Lincoln's Inn, Barrister-at-Law ; and of the

American Bar. In 8vo, price Ts. 6</., cloth. 1877.

Harrison's Epitome of the Laws of Pro=
bate and Divorce.

For the use of Students for Honours Examination. By J. Carter Harrison,
Solicitor. Fourth Edition, in 8vo, price Js. 6d., cloth. 1891.

" The work is considerably enl.-irged, .-ind we think improved, and will be found of great assist-

ance to students."

—

Lmv Students' yoiirnai.

Hartley's Analysis of the Law of Insurance.
By D. H. J. Hartley, M.A. (Cantab.), of the Middle Temple and Midland Circuit,

Barrister-at-Law. One of the Lecturers on Insurance Law, Commercial Law, and

Local Government and Municipal Law to the Education Committee of the London
County Council. In crown Svo, price 21. 6r/. net, cloth ; 1911.

Hazlitt & Ring^wood's Bankruptcy Act,

1883.
With Notes of all the Cases decided under the Act ; the Consolidated Rules and

Forms, 1S86 ; the Debtors Act, 1869, so far as applicaljle to Bankruptcy Matters,

with Rules and Forms thereunder ; the Bills of Sale Acts, 1878 and 1SS2 ; Board of

Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, Fees,

and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a

Copious Index. By William Hazlitt, Esq., Senior Registrar in Bankruptcy,

and Richard Ringvvood, M.A., of the Middle Temple, Esquire, Barrister-at-Law.

Second Edition, by R. RiNGWOOD, M.A., Barrister-at-Law. In crown Svo, price

lis. 6d., cloth. 1S87.

Higgins' Pollution and Obstruction of

Water Courses.
Together with a Brief Summary of the Various Sources of Rivers Pollution. By
Clement Higgins, M.A., F.C.S., of the Inner Temple, Barrister-at-Law. In

one volume, Svo, price 125., cloth. 1877.

Houston's Stoppag^e in Transitu, Reten =

tion, and Delivery.
By John Houston, of the Middle Temple, Barrister-at-Law. In one volume,

demy Svo, price lOi'. 6d., cloth. 1866.

Hurst & Cecil's Principles of Commercial
Law.

With an Appendix of Statutes, Annotated by means of references to the Text.

Second Edition. By Joseph Hurst, of the Inner Temple, Barrisier-at-Law. In

one volume, Svo, price los. 6d., cloth. 1906.
"Their compendium, we believe, will be found a really useful volume, one for the lawyer and

the business man to keep at his elbow and which, if not giving them all that they require, will

place in their hands the key to the richer and more elaborate treasures of the Law which lie in

larger and more exhaustive works."

—

Law Times.

"The object of the authors of this work, they tell us in their preface, is to state, within a

moderate compass, the principles of commercial law. Very considerable pains have obviously been

expended on the task, and the book is in many respects a very serviceable one."

—

Late Journal.
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Indermaur's Principles of the Common
Law.

Intended for the use of Students and the Profession. Eleventh Edition. By John
Inoermaur, Solicitor, Author of " A Manual of the Practice of the Supreme
Court," " Epitomes of Leading Cases," and other Works ; and Charles Thwaites,
Solicitor. In 8vo, 2.0s. 1909.

' That inv.iluable students' manual, Indermaur's 'Principles of the Common Law,' has entered
upon a tt-nth edition in less than two years and a half. Assisted by Mr. Charles Thwaites,
the learned author has incorporated recent cases, and generally revised the work in his usual skilful
fashion. "

—

Law Times.

"The appearance of a tenth edition of ' Indermaur on Common Law' shows that the work has
established for itself a safe position."

—

Solicitors' Journal.

Indermaur's Manual of the Practice of
the Supreme Court of Judicature,

In the Kinjj's Bench and Chancery Divisions. Ninth Ivlition. Intended for the

use of Students and the Profession. By John Indermaur, Solicitor. In Svo,
price 15.?., cloth. 1905.

"The eiglith edition of Indermaur's 'Manual of Practice' (London: Stevens and Haynes),
chiefly called for by reason of the Order XXX., has also been partly rewritten and improved in

arrangement and detail. While primarily designed for students, we may mention that it will be found
a useful companion to the White Book."

—

Law Times.
" The arrangement of the book is good, and references are given to the leading decisions. Copious

references are also given to the rules, so that the work forms a convenient guide to the larger
volumes on practice. It is a very successful attempt to deal clearly and concisely with an important
and complicated subject."

—

Solicitors' Journal.

Indermaur's Leading Conveyancing and
Equity Cases.

With some short notes thereon, for the use of Students. By John Indermaur,
Solicitor, Author of "An Epitome of Leading Common Law Cases." Tenth
Edition by C. Thwaites. In 8vo. In preparation.

"The Epitome well deserves the continued patronage of the class—Students—for whom it is

especially intended. Mr. Indermaur will soon be known as the ' Student's Friend.' "

—

Canada Law
Journal.

Indermaur's Leading Common Law Cases;
With some short notes thereon. Chiefly intended as a Guide to " Smith's
Leading Cases." By C. Thwaites, Solicitor. Ninth Edition, in Svo, price 65.,

cloth. 1903.

Indermaur's Articled Clerk's Guide to and
Self= Preparation for tlie Final Examination.

Containing a Complete Course of Study, with Books to Reatl, List of .Statutes,

Cases, Test Questions, &c., and intended for the use of those Articled Clerks who
read by themselves. By Charles TinvAiTKS, Solicitor. Seventh Edition, Svo,
price 6j-.

, cloth. 1906.

"His advice is practical and sensible : and if the course of study he recommends is intelligently
followed, the articled clerk will have laid in a store of legal knowledge more than sufficient to carry
him through the Final Examination."

—

Solicitors' Journal.

Indermaur's Judicature Acts,
And the rules thereunder. Being a hook of Questions and Answers intended
for the use of Law Students. By John Indermaur, Solicitor. In Svo, price 6j-.,

cloth. 1875.
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Indermaur's Guide to Bankruptcy,
Being a Complete Digest of the Law of Bankruptcy in the shape of Questions

and Answers, and comprising all Questions asked at the .Solicitors' Final Examina-
tions in Bankruptcy since the IJankruptcy Act, 1883, and all important Decisions

since that Act. By John Indermaur, Solicitor, Author of " Principles of Com-
mon Law," &c. (S;c. Second Edition, in crown Svo, price 5^. 6(/., cloth. 1887.

Indermaur's Law of Bills of 5ale,
P'or the use of Law Students and the Public. Embracing the Acts of 1878 and
1882. Part L—Of Bills of Sale generally. Part IL—Of the Execution, Attesta-

tion, and Registration of Bills of Sale and satisfaction thereof. Part IIL—Of the

Effects of Bills of Sale as against Creditors. Part IV.—Of Seizing under, and
Enforcing Bills of Sale. Appendix, Forms, Acts, &c. By John Indermaur,
Solicitor. In i2n)o, price 5^. dd., cloth. 18S2.

Inderwick's Calendar of the Inner Temple
Records.

Edited by F. A. Indekwick, Q.C. Vol. I., 21 Hen. VII. (1505)—45 Eliz.

(1603). Vol. II., James I. (1603)—Restoration (1660). Vol. III., 12 Charles II.

(1660)— 12 Anne {1714). Imperial Svo. Roxburghe binding. 1896. 205. per
vol, net.

Jones' Law of Salvage,
As administered in the High Court of Admiralty and the County Courts ; with the

Principal Authorities, English and American, brought down to the present time ;

and an Appendix, containing Statutes, Forms, Table of Fees, &c. By Edwyn
Jones, of Gray's Inn, Barrister-at-Law. In crown Svo, price loj-. dd., cloth.

1870.

Joyce's Law and Practice of Injunctions.
Embracing all the subjects in which Courts of Equity and Common Law have
jurisdiction. By William Joyce, of Lincoln's Inn, Barrister-at-Law. In two
volumes, royal Svo, price 70.f., cloth. 1872.

Joyce's Doctrines and Principles of the
Law of Injunctions.

By William Joyce, of Lincoln's Inn, Banister-at-Law. In one volume, royal

Svo, price 30J., cloth. 1877.

Kay's Shipmasters and Seamen.
Their Appointment, Duties, lowers, Rights, Liabilities, and Remedies. By the

late Joseph Kay, Esq., j\I.A., Q.C. Second Edition. With a Supplement
comprising the Merchant Shipping Act, 1S94, the Rules of Court made thereunder,

and the (proposed) Regulations tor Preventing Collisions at Sea. By the Hon.

J. W. Mansfield, M. A., and G. W. Duncan, Esq., B.A., of the Inner Temple,
Barristers-at-Law. In royal Svo, price 46^., cloth. 1895.

" It has had practical and expert knowledge brought to bear upon it, while the c.^se law is

brought down to a very late date. Considerable improvement has been made in the index."

—

Law Times.



22 STEVENS &^ HAYNES, BELL YARD, TEMPLE BAR.

Kay's Merchant Shipping Act, 1894.

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the

(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon.

J. VV. Manskield, M.A., and G. W\ Duncan, B. A., of the InnerTemple, Barristers-

at-Law. In royal 8vo, price \os. bd., cloth. 1S95.

Kelyng's (5ir John) Crown Cases.
Kki.yng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of

King Charles II., with Directions to Justices of the Peace, and others; to which are

added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer,

the Queen and Mawgridge. Third Edition, containing several additional Cases

never before pritited, together with a Treatise upon the Law and Proceedings

in Cases of High Treason, first published in 1793. The whole carefully revised

and edited by RiCHARi) Loveland Loveland, of the Inner Temple, Barrister-

at-Law. In 8vo, price 4/. 45., calf antique. 1873.

"We look upon this volume as one of the most important and valuable of the unique reprints of

Messrs. Stevens and Haynes. Little do we know of the mines of legal wealth that lie buried in the

old law books. But a careful examination, either of the reports or of the treatise embodied in the

volume now before us, will give the reader some idea of the good service rendered by Messrs. Stevens

and Haynes to the profession. . . . Should occasion arise, the Crown prosecutor, as well as counsel

for the prisoner, will find in this volume a complete vade >iiecu>?t of the law of high treason and
proceedings in relation thereto."

—

Canada Lam Joumai.

Keiyng^e's (W.) Reports.
Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from

the 3rd to the 9th year of his late Majesty King George II., during which time

Lord King was Chancellor, and the Lords Raymond and Hardwicke were Chief

Justices of England. To which are added, seventy New Cases not in the First

Edition. Third Edition. In one handsome volume, 8vo, price 4/. 4^., calf antique.

1873-

Lloyd's Law of Compensation for Lands,
Houses, &c.

Under the Lands Clauses Consolid.ntion Acts, the Railways Clauses Consolidation

Acts, the Public Health Act, 1875, the Housing of the Working Classes Act, 1890,

the Metropolitan Local Management Act, and other Acts, with a full collection of

Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law.

Sixth Edition. By W. J. Brooks, of the Inner Temple, Barrister-at-Law. In

8vo, price 21J., cloth. 1895.

Lloyd's Succession Laws of Christian
Countries.

With special reference to the Law of Primogeniture as it exists in England. By
Eyre Lloyd, B.A. , Barrister-at-Law. In 8vo, price 7^., cloth. 1877.

Marcy's Epitome of Conveyancing
Statutes,

Extending from 13 Edw. I. to the End of 55 and 56 Victorias. Fifth Edition, with

Short Notes. By George Nichols Makcy, of Lincoln's Inn, Barrister-at-Law.

In crown 8vo, price \2s. 6d., cloth. 1893.
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Martin's Law of Maintenance, Desertion,
and Affiliation.

With the Acts for the C'uslody and Protection of Children. Third Edition.

By Temple Chevalier Martin, kite Chief Clerk of the Lambeth Police Court,

Editor of the " Magisterial and Police Guide," &c., and George Temi'LE Martin,
M.A., of Lincoln's Inn, Barrister-at-Law. In 8vo, price 9J.,cloth. 1910.

Mathews' Guide to Law of Wills.
By A. G. Mathews, of the Inner Temple, Barrister-at-Law. In i2mo,
price "js. 6d. 1908.

"Mr. Mathews has produced an excellent and handy \olume on a subject bristling with
difficulties. . . . The chapters Revocation, etc., gifts to a class conversion, satisfaction and
ademption are very well written, while his chapters on Residue and Legacies and Annuities could
not be more tersely or more clearly set forth. . . . There is a scope for a short work of this kind on
this subject, and doubtless Mr. Mathews' book will find its way into the hands of many Law
Students."

—

J iiridical Reviciv.

May's Statutes of Elizabeth ag^ainst
Fraudulent Conveyances.

The Bills of Sale Acts, 1878 and 1882, and the Law of Voluntary Dispositions or

Property. By the late H. W. May, B.A. (Ch. Ch. Oxford). Third Edition,
thoroughly revised and enlarged, by William Douglas Edwards, LL. B., of
Lincoln's Inn, Barrister-at-Law; Author of the "Compendium of the Law of
Property in Land," &c. In royal 8vo, price 20,r. net, cloth. 1908.

Mayne's Treatise on the Law of Damag-es.
Eighth Edition, by His Honour Judge Lumley Smith, K.C. In 8vo, price 281.,
cloth. 1909.

" It would be superfluous to say more of this notable book than that this is the seventh edition,
and that its original author and his co-editor, Judge Lumley Smith of the City of London Court,
have written the preface to this issue of it, nearly fifty years after the issue of the first. The last
edition was iniSgg, and the present, carefully revised and corrected, brings up to date all the
English and Irish decisions bearing on the Law of Damages."

—

Saturday Review.

Mayne's Treatise on Hindu Law and
Usage.

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of "A
Treatise on Damages," &c. Seventh Edition, 8vo, 30J. net. 1906.

Moore's History of the Foreshore and the
Law relating thereto.

With a hitherto unpublished Treatise by Lord Hale, Lord Hale's " De Jure Maris,"
and the Third Edition of Hall's Essay on the Rights of the Crown in the Sea-shore,
with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore,
F.S.A., of the Inner Temple, Barrister-at-Law. In one volume, medium Svo, price
38^., cloth ; or in half-roxburgh, 425. 1S88.
" Mr. Moore has written a book of great importance which should mark an epoch in the history

of the rights of the Crown and the subject in the litus maris, or foreshore of the kingdom
The Profession, not to say the general public, owe the learned author a deep debt of gratitude for
providmg ready to hand such a wealth of materials for founding and building up arguments.
Mr. Stuart Moore has written a work which must, unless his contentions are utterly unfounded, at
once become the standard text-book on the law of the Sea-shore."

—

Law Times.

Moore's History and Law of Fisheries.
By Stuart A. Moore, F.S.A., and Hubert Stuart Moore, of the Inner
Temple, Barristers-at-Law. In one volume, royal Svo, price 215. 1903.
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Moore's History and Law of Fisheries

—

continued.

Contents : Part I.

—

Introduction.—Chapter I. Of the evidence as to fisheries

in the Domesday Book; II. Of putting rivers in defence; III. Of presump-
tions with regard to fisheries; IV. Of the presumption of ownership of the soil

by the owner of the fishery ; V. Of the origin and subdivision of fisheries ; VI.

Of the different kind of fisheries ; VII. Of the various descriptions of fisheries in

ancient records ; VIII. Incorporeal fisheries in tidal water ; IX. Incorporeal

fisheries in non-tidal water ; X. Of fishery aj^purlenant to or parcel of a manor ;

XI. (Jf fishery appurtenant to a particular tenement ; XII. Copyhold fisheries.

XIII. Of fisheries in gross ; XIV. Of divided fisheries and the Royal draught ; XV.
Of fisheries in ponds and lakes and the ownership of the soil ; XVI. Of fisheries in

canals and artificial watercourses; XVII. Of fisher)' in relation to navigation;

XVIII. Of fishing paths ; XIX. Of the public right of fishery and its limits ; XX.
Of boundaries of fisheries ; XXI. Of change in the course of a river, and its effect

upon the ownership of the fishery therein ; XXII, Of grants of fisheries; XXIII.
Of evidence of title to fisheries ; XXIV. Of evidence of possession of fisheries in

proving title ; XXV. Of the effect of user by the public and others adverse to

the owner of a fishery ; XXVI. Of the powers of an owner of a fishery to lease and
license, &c. : XXVII. Of proceedings for the protection of fisheries. Part II.

—

Statute Law relating to Fisheries.—I. Summary of legislation relating to fish

and fisheries ; II. Regulation of sea fisheries ; III. Registration and discipline of sea

fishing boats ; IV. Statutory provisions relating to fisheries generally ; V. Statutoiy

provisions relating to floating fish ;
VI. Statutory provisions relating to shell fish ;

VII. Regulation of salmon and fresh-water fisheries ; ^^III. Powers of Boards of

Conservators ; IX. Water bailiffs ; X. Statutory provisions as to the capture and

destruction of salmon and fresh-water fish; XI. Close seasons ; XII. Licenses;

XIII. Sale and exportation of fish. Appendices: Statutes with notes relating

thereto ; Sea and Salmon Acts ; List of Sea and Salmon Fishery Districts ; Orders in

Council as to registration of sea fishing boats ; List of fisheries referred to in

Domesday Book ; List of fisheries referred to in notes of ancient records in the

Author's collection ; Index.

Morgan.—A Practical Analysis of the
Public Trustee Act, 1906.

By P. W. Morgan, Barrister-at-Law. In crown Svo, \s. 6d. net.

Norton=Kyshe's Law and Privileg^es

relating to the Attorney=Qeneral and
Solicitor=Qeneral of England.

With a History from the Earliest Periods, and a Series of King's Attorneys and

.Attorneys and Solicitors-General from the reign of Henry III. to the 6oth of

Victoria. By !• W. Norton-Kyshe, of Lincoln's Inn, Barrister-at-Law. In

Svo, price loj-. 6d. net. 1897.

O'Malley & Hardcastle's Reports of the
Decisions of the Judges for the Trial of

Election Petitions, in England and Ireland.
Pursuant to the Parliamentary Elections Act, 1868. By Edward Loughlin
O'Malley and Henry Hardcastle. Vol. IV. Part HI. and all after are

Edited by J. S. Sandars and A. P. P. Keep, Barristers-at-Law. Vols. I., II., III.,

IV., V. and Vol. VI., Parts I. and II., price 7/. 19^. 6d.

Peile's Law and Practice of Discovery in

the Supreme Court of Justice.

With an Appendix of Forms, Orders, &c., and an Addenda giving the Alterations

under the New Rules of Practice. By Clarence J. Peile, of the Inner Temple,

Barrister-at-Law. In 8vo, price I2J., cloth. 18S3.
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Pemberton's Judgments, Orders, and
Practice of the Supreme Court,

Chiefly in respect to actions assigned to the Chancery Division. By LoFTUS
Leigh Pemrerton, one of the registrars of the Supreme Court of Judicature ; and

Author of " The Practice in Equity by way of Revivor and Supplement. " Fourth

Edition, in royal 8vo, price 4OJ., cloth. 1889.

Pemberton's Practice of Equity by Way
of Revivor and Supplement.

With Forms of Orders and Appendix of Bills. By Loftus Leigh Pemberton,
of the Chancery Registrar's Office. In royal 8vo, price ioj-. (>d., cloth. 1867.

Phillipson. Two Studies in International
Law.

By CoucMAN Phillipson, M.A., Barrister-at-La\v. 5^. net.

Phillipson. The Effect of War on Con=
tracts.

By Coleman Phillipson, j\LA., LL.D., Barrister-at-Law. 3^. 6(/. net.

Phipson's Law of Evidence.
By S. L. Phipson, M.A., of the Inner Temple, Barrister-at-Law. Fifth Edition,

in demy 8vo, price l8.f., cloth. 1911.
" This valuable book of reference has been brought up to date by the inclusion of the Criminal

Evidence Act, 1S9S, and the changes wrought by it in the Law of Evidence."—C«w/'^iVe? Review.
" Mr. Phipson's is certainly one of the most useful works on an important and difficult subject. That

it is appreciated by the profession is obvious, or it would not in ten years have reached a third

edition."

—

Oxford Magazine.
". . . . The work is a happy medium between a book of the type of Stephen's Digest, and the

large treatises upon the subject, and owing to its excellent arrangement is one that is well suited

both to practitioners and students.'

—

LaiL' Times.

Phipson's Manual of the Law of Evidence.
Being an abridgment of the larger treatise. By S. L. Phipson, M.A. , of the

Inner Temple, Barrister-at-Law. In crown Svo, "js. 6d. 1908.

Porter's Laws of Insurance: Fire, Life,

Accident, and Guarantee.
Embodying Cases in the English, Scotch, Irish, American, and Canadian Courts.

By James Biggs Porter, of the Inner Temple, Barrister-at-Law; assisted by

W. Feilden Craies, M.A. Fifth Edition, in 8vo, 21s. 1908.

" The successive editions of this book which have been called for shew that the profession

appreciate the advantage of having the law as to the various forms of assurance, except Marine
Insurance, which forms a branch quite by itself, collected in one volume. . . . The work is clearly

written, and this edition has been brought up to date by the inclusion of a large number of recent

cases."

—

Soitcitors' 'yournal.

Porter. A Manual of the Law of Principal
and Agent.

By James Biggs Porter, Barrister-at-Law. In Svo, price \os. dd., cloth. 1905.
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Renton's Law and Practice in Lunacy.
With the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of

Lunacy Commissioners ; the Idiots Act, 1886; the Vacating of Seats Act, 1886;

the Rules in Lunacy; the Lancashire County (Asylums and other powers) Act, 1891 ;

the Liebriates Act, 1S79 and 1888 (Consolidated and Annotated) ; the Criminal

Lunacy Acts, 1 800-1 884 ; and a Collection of Forms, Precedents, &c. By A.

Wocii) Kenton, Barrister-at-Law. In one Volume, royal 8vo, price 50.V. net. 1S97.

Rin^wood's Principles of Bankruptcy.
Embodying the Bankruptcy Acts, 1883 and 1S90, and the Leading Cases thereon ;

Part of the Debtors Act, 1869 ; The Bankruptcy Appeals (County Courts) Act,

1884; The Bankruptcy (Discharge and Closure) Act, 1S87 ; The Preferential Pay-

ments in Bankruptcy Acts, 1S88 and 1897: with an Appendix containing the

Schedules to the Bankruptcy Act, 1883 ; The Bankruptcy Rules, 1886, 1890, and

1891 ; the Rules as to the Committal of Judgment Debtors, and as to Administration

Orders ; Regulations Issued by the Bankruptcy Judge : a Scale of Costs, Fees, and

Percentages : The Bills of Sale Acts, 1S78, 18S2, 1890, and 1891, and the Rules

thereunder ; The Deeds of Arrangement Act, 1887 ; and the Rules thereunder.

By Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; late

Scholar of Trinity College, Dublin. Tenth Edition, in 8vo, price \os. 6d., cloth.

190S.
" We welcome a new edition of this excellent student's book. We have written favourably of

it in reviewing previous editions, and every good word we have written we would now reiterate

and perhaps even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition,

and have no hesitation in saying that it is a capital student's book."—/^aw Students Journal.

"This edition is a considerable improvement on the first, and although chiefly written for the

use of students, the work will be found useful to the practitioner."

—

Law Times.

"The author deals with the whole historj- of a bankruptcy from the initial act of bankruptcy

down to the discharge of the bankrupt, and a cursory perusal of his work gives the impression

that the book will prove useful to practitioners as well as to students. The appendix also contains

much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules

of 1886, 1890 and 1S91, the Rules of the Supreme Court as to Bills of Sale, and various Acts of

Parliament bearing upon ttie subject. The Index is copious."

—

.4ccpuntants' Magazine.

Ringwood's Outlines of the Law of Torts.
Prescribed as a Textbook by the Incorporated Law Society of Ireland. By

Richard Ringwood, jM.A., of the Middle Temple, Barrister-at-Law; author

of "Principles of Bankruptcy," etc., and Lecturer on Common Law to the

Incorporated Law Society. Fourth Edition, in 8vo, price lo.r. 6d., cloth. 1906.
" We have always had a great liking for this work, and are very pleased to see by the appearance

of a new Edition that it is appreciated by students. We consider that for the ordinary student who
wants 10 take up a separate work on Torts, this is the best book he can read, for it is clear and

explanatory, and has good illustrative cases, and it is all contained in a very modest compass.

. . . This Edition appears to have been thoroughly revised, and is, we think, in many respects

improved."

—

Law Students' Journal.
" The work is one we well recommend to law students, and the able way in which it is written

reflects much credit upon the author."

—

Laiu Times.

Rin^wood's Outlines of the Law of Banking.
In crown l2mo, price 53"., cloth. 1 906.
"... The book is in a most convenient and portable form, and we can heartily commend the latest

production of this well-known writer to the attention of the business community."

—

Financial Times.

Rowlatt's Law of Principal and Surety.
By S. A. T. KOWLATT, M.A., late Fellow of King's College, Cambridge; of the

Inner Temple, Barrister-at-Law. In 8vo, price 165. 1S99.

Salkowski's Institutes and History of

Roman Private Law.
With Catena of Texts. Bv Dk. Carl Sai.kow.ski, Professor of Laws, Konigsberg.

Translated and Edited by E. E. Whitkiei.d, M.A. (Oxon.). In Svo, price 325.,

cloth. 1886.
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Salmond's Jurisprudence; or, Theory of

the Law.
By John W. Sai.mond, M.A., LL.B., Bairister-at-Law : author of "Essays in

Jurisprudence and Legal History." Third Edition. In demy 8vo, price \zs. 6d.,

net, cloth. 1910.

Salmond's Essays in Jurisprudence and
Legal History.

By John W. Salmond, M.A., LL.B. (Lond.), a Barrister of the Supreme Court of

New Zealand. In crown Svo, price 6^., cloth. 1891.

Salmond's Law of Torts.
A Treatise on the English Law of Liability for Civil Injuries. By John W. Salmond,
M.A., LL.B., Barrister-at-Law. Third Edition. In 8vo, price 22J. 6^/., cloth. 1912.

Salmond's Summary of the Law of Torts.
Being an abridgment of the .same Author's Treatise on the Law of Torts, by

J. W. bAL.MOND, M.A., LL.B., Fellow of University College, London, Solicitor-

General of New Zealand. In crown Svo, price 15^-., cloth. 1912.

Savig-ny's Treatise on Obligations in

Roman Law.
By Archibald Brown, M.A., Edin. and O.xon., and B.C.L. Oxon., of the

Middle Temple, Barrister-at-Law. In Svo, 1872, price "js. 6(i., cloth. 1872.

Scott's Abstract Drawing.
Containing Instructions on the Drawing of Abstracts of Title, and an Illustrative

Appendix. By C. E. Scott, Solicitor. In crown Svo, price 45. 6</., cloth. 1892.
" A handy book for all articled clerks."

—

Law Students' Jottrrtal.
" Solicitors who have articled clerks would save themselves much trouble if they furnished their

clerks with a copy of this little book before putting them on to draft an abstract of a heap of title

deeds." —La-ju Notes.
" The book ought to be perused by all law students and articled clerks."

—

Red Tape.

Sealer's Law of Parliamentary Registra=
tion.

With an Appendix of Statutes and Full Index. By J. R. Skager, Registration

Agent. In crown Svo, price 45. , cloth. iSSi.

Short & Mellor's Practice on the Crown
Side of the Queen's Bench Division of Her
Majesty's High Court of Justice.

(Founded on Corner's Crown Office Practice), including .Appeals from Inferior

Courts ; with Appendices of Rules and P'orms. Second Edition. By Y. H. Short,
Chief Clerk of the Crown Office, and Francis Hamiliox Mellor, M.A., K.C.

In royal Svo, price jOj'. , cloth. 190S.

Short's Crown Office Rules and Forms,
1886.

The Supreme Court of Judicature Acts and Rules of the Supreme Court. 1S83,

relating to the Practice on the Crown side of the Queen's Bench Division ; including

Appeals from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with

Notes, Cases, and a Full Index. By F. H. Short, Chief Clerk of the Crown
Office. In Svo, price 12^., cloth. 1S86.
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Short's Taxation of Costs in the Crown
Office.

Comprising a Collection of Bills of Costs in the Various Matters Taxable in that

Office, including Costs upon the Prosecution of Fraudulent Bankrupts, and on
Appeals from Inferior Courts ; together with a Table of Court Fees, and a Scale of

Cixsts usually allowed to Solicitors, on the Taxation of Costs on the Crown Side of

the Queen's Bench Division of the High Court of Justice. By Fredk. H. Short,
Chief Ciurk in the Crown Office. In 8vo, price io.f., cloth. i5<79.

Shower's Cases in Parliament
Resolved and Adjudged upon Petitions and Writs of Error. Fourth Edition.

Containing additional cases not hitherto reported. Revised and Edited by
Richard Loveland Loveland, of the Inner Temple, Barrister al-Law ; Editor
of " Kelyng's Crown Cases," and "Hall's E.ssay on the Rights of the Crown in

the Seashore." In 8vo, price 4/. 4J., best calf binding. 1876.

Simpson's Law and Practice relating to
Infants.

Third Edition, liy E. J. Ei.coOD, B.C.L., M. A., of Lincoln's Inn, Barri.ster-at-Law.

In Royal 8vo, lis. 1909.

Slater's Law of Arbitration and Awards.
With Appendix containing the Statutes relating to Arbitration, and a collection

of Forms and Index. Fourth Edition. By JosHU.A. Slater, of Gray's Inn,

Barrister-at-Law. Crown 8vo, price 6.f. (xl., cloth. 1905.

Slater's Principles of Mercantile Law.
By Joshua Si.atek, of Gray's Inn, Barrister-at-Law. Third Edition. Croyvn

Svo, price i>s. 6d., cloth. 1507.

Smith's Law and Practice in the Ecclesi=
astical Courts.

For the use of Students. By Eustace Smith, of the Inner Temple ; author of
" A .Summary of Company Law" and "A Summary of the Law and Practice in

Admiralty." Sixth Edition, in Svo, price is., cloth. 1911.
" His object has been, as he tells us in his preface, to give the student and general reader a fair

outline of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the

Courts by which it is enforced, and the procedure by which these Courts are regulated. We think
the book well fulfils its object. Us value is much enhanced by a profuse citation of authorities for

the propositions contained in it."

—

Bar Examination Journai.

Smith's Law and Practice in Admiralty.
For the use of Students. By Et;sTACE Smiiti, of the Inner Temple ; author of

"A .Summary of Company Law." Fourth Edition, in Svo, price los., cloth. 1892.
" The book is well arranged, and forms a good introduction to the subject."

—

Solicitors' yoiirrtal.
" It is, however, in our opinion, a well and c.irefully written little work, and should be in the

hands of every student who is taking up Admiralty Law at the Final."

—

La',v Students' Jourtiai.
' Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass.

The present work will doubtless be received with satisfaction equal to that with which his previous
' Summary' has been met."

—

Oxford and Canihriiii^e Undergraduates' yournal.

Smith's Quarter Sessions Practice.
A Vade Mecum of General Practice in Appellate and Civil Cases at Quarter

Sessions. By Frederick James Smith, of the Middle Temple, Barrister-at-Law,

and Recorder of Margate. In Royal l2mo, price 20s., cloth. 1882.
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Smith's Short Practical Company Forms.
By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law,

Author of "A Summary of the Law of Companies," etc., assisted by Roland E.

Vaughan Williams, of the Inner Temple, Barrister-at-Law. In 8vo, price 8i.,

cloth. 1896.
" This collection of Company Forms should certainly prove of service to secretaries, directors,

and others interested in the practical working of companies. . . . The forms themselves are short

and to the point."

—

Law Times.

Smith's Summary of Joint Stocl< Com=
parlies' Law under the Companies (Con=
solidation) Act, 1908.

By T. Eustace Smiih, Banister-at-Law. Eleventh Edition, in 8vo, price 71. 6d.,

cloth. 1909.
" The author of this handbook tells us that when an articled student reading for the final

examination, he felt the want of such a work as that before us, wherein could be found the main
principles of a law relating to joint-stock companies . . . Law students may well read it ; for

Mr. Smith has very wisely been at the pains of giving his authority for all his statements of the law
or of practice, as applied to joint-stock company business usually transacted in solicitors' chambers.
In fact, Mr. Smith has by his little book offered afresh inducement to students to make themselves

—

at all events, to some extent—acquainted with company law as a separate branch of study."

—

Law
Times.
"These pages give, in the words of the Preface, ' as briefly and concisely as possible a general

view both of the principles and practice of the law affecting companies.' The work is excellently

printed, and authorities are cited ; but in no case is the very language of the statutes copied. The
plan is good, and shows both grasp and neatness, and, both amongst students and laymen,
Mr. Smith's book ought to meet a ready sale."

—

Law yournal.

Snell's Principles of Equity.
Intended for the use of Students and the Profession. By Edmund H. T. Snell,
of the Middle Temple, Barrister-at-Law. Sixteenth Edition. By Archibald
Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple,
Barrister-at-Law ; Author of " A New Law Dictionary," "An Analysis of Savigny
on Obligations," and the "Law of Fixtures." In 8vo, price zis., cloth. 1912.

South African Republic,
Cases decided in the High Court of the, during the Year 1S93, as reported by

J. B. M. Hertzog, B.A., LL.D., (late) First Puisne Judge of the Orange Free
State, formerly an Advocate of the High Court of the South African Republic.

Translated by J. Woodford S. Leonard, B.A., LL.B., formerly an Advocate of

the High Court of the South African Republic, Advocate of the Supreme Court of

the Transvaal Colony. And revised by the Hon. J. G. KOTZE, K.C., late Chief
Justice of the South African Republic, subsequently Attorney-General of Rhodesia,
and now Jtidge President of the Eastern Districts' Court in the Cape Colony. In

royal Svo, bound in half-calf, price 505-. net ;
postage \s. extra.

South African Republic,
The Official Reports of the High Court of, translated into English, with Index
and Table of Cases. By Walter S. Webber, and revised by the Hon. J. G.
Kotze, K.C, Late Chief Justice of the South African Republic, subsequently
Attorney-General of Rhodesia, and now Judge President of the Eastern Districts'

Court in the Cape Colony. Vol. I.— 1894. Vol. II.— 1895. Vol. 111.-1896.
Vol. IV.— 1897. Translated by the Hon. Mr. Justice Kotze. Vol. V.— 189S.

Vol. VI.— 1899. Translated by B. de KoRTE. In royal Svo, bound in half-calf,

price yis. net each ; postage \s. extra.

Story's Commentaries on Equity Juris=
prudence.

Second English Edition, from the Twelfth American Edition. By W. E. Grigsby,
LL.D. (Loud.), D.C.L. (Oxon.), and of the Inner Temple, Barrister-at-Law.

In royal 8vo, iioo pages, price 45^., cloth. 1892.
" It is high testimony to the reputation of Story, and to the editorship of Dr. Grigsby, that another

edition should have been called for. . . . The work has been rendered more perfect by additional
Indices."

—

Law Times.



30 S7£r£NS ^ HAYNES, BELL YARD, TEMPLE BAR.

Tarring's Chapters on the Law relating
to the Colonies.

To which are appended Topical Indexes of Cases decided in the Privy Council on

Appeal from the Colonies, Channel Islands and the Isle of Man, and of Cases

relating to the Colonies decided in the English Courts otherwise than on Appeal from

the Colonies. By Charles James Tarring, M.A., sometime judge of H.IJ.M.'s

Consular Court, Constantinople, and II.M.'s Consul ; late Chief justice of Grenada,

W. Indies; Author of "British Consular jurisdiction in the East," ''A Turkish

Grammar," &c. Third Edition, much enlarged, in Svo, price z\s., cloth. 1906.

Tarring-'s British Consular Jurisdiction in

the East.
With Topical Indices of Cases on Appeal from, and relating to, Consular Courts and

Consuls : also a Collection of Statutes concerning Consuls. By C. J. Tar RING,

M.A., Chief justice of Grenada. In Svo, price 75. 6^/., cloth. 1887.

Tarring's Analytical Tables of the Law of

Real Property.
Drawn up chiefly from Steiiiien's Blackstone, with Notes. By C. j. Takring, of

the Inner Temple, ]5arrisler-at-La\v. In royal Svo, price 5^., cloth. 18S2.

"Greai care and considerable skill have been shown in the compilation 01 these tables, which
will be found of much service to students of the Law of Real Property."-

—

I.a~.i' 'J'liues.

TaswelULangmead's English Constitu=
tional History.

From the Teutonic Invasion to the Present Time. Designed as a Text-book for

Students and others. By T. P. Taswell-Langmead, B.C.L., of Lincoln's Inn,

Barrisler-at-Law, formerly Vinerian Scholar in the University and late Professor of

Con.stitutionaI Law and History, University College, London. Seventh Edition,

Revised throughout, with Notes. By Philip A. Ashworth, Barrister-at-Law ;

Translator of Gneist's " History of the English Constitution." In Svo, price 15^.,

cloth. 191 1.

Thomas's Leading Statutes Summarised.
For the Use of Students. By Ernest C. Thomas, Bacon Scholar of the Hon.
Society of Gray's Inn, late Scholar of Trinity College, Oxford ; author of " Leading

Cases in Constitutional Law Briefly Stated." In one volume, Svo, price 9^., cloth. 1878.

Thomas's Leading- Cases in Constitutional
Law.

Briefly Stated, with Introduction and Notes. By Ernest C. Thomas, Bacon

Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford.

Fourth Edition by C. L. Attenhorough, of the Inner Temple, Barrister-at-Law.

In Svo, enlarged, price 6j., cloth. 190S.

Thwaites's Articled Clerk's Guide to the
Intermediate Examination,

As it now exists on Stephen's Commentaries. Containing a complete Scheme of

Work, Notes and Test Questions on each Chapter : List of Statutes. Also a com-

plete Selected Digest of the whole of the Questions and Answers set at the

Examinations on those parts of " Stephen " now examined on, up to January,

1902. Intended for the use of all Articled Clerks who have not yet passed the

Intermediate Examination. Charles Thwaites, Solicitor. In Svo, price lo^.,

net, cloth. 1902.
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Trial of Adelaide Bartlett for Murder.
Complete and Revised Report. Edited by Edward Beal, B.A., of the Middle

Temple, Barrister-at-Law. With a Preface by Sir Edward Clarke, K.C. In 8vo,

price lOJ-., cloth. iSS6.

Van Leeuwen's Commentaries on the
Roman = Dutch Law.

Revised and Edited with Notes in Two Volumes by C. W. Decker, Advocate.

Translated from the oritjinal Dutch by J. G. KOTZE, LL.B., of the Inner Temple,
Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in

the Edition by Decker of 1780. In 2 Vols., royal Svo, price 90^., cloth. 1887.

Waite's Questions on Equity.
For Students preparing for Examination. Founded on the Ninth Edition of Snell's

" Principles of Equity." By W. T. Waite, Barrister-at-Law, Holt Scholar of the

Honourable Society of Gray's Inn. In 8vo, price 2j., sewed. 1889.

Walker's Compendium of the Law re=
lating to Executors and Administrators.

With an Appendix of Statutes, Annotated by means of References to the Text.

By W. Gregory Walker, B.A., Barrister-at-Law, and Edgar J. Elgood,
B.C.L., M.A., Barrister-at-Law. Fourth Edition by E. J. Elgood, B.C.L., M.A.
In one volume, 8vo, price 2IJ., cloth. 1905.
"We higlily approve of Mr. Walker's arrangement The Notes are full, and'as far as we

have been able to ascertain, carefully and accurately compiled We can commend it as

bearing on its face evidence of skilful and careful labour, and we anticipate that it will be found a
very acceptable substitute for the ponderous tomes of the much esteemed and valued Williams."

—

La-M Times.
" Mr. Walker is fortunate in his choice of a subject, and the power of treating it succinctly ; for

the ponderous tomes of Williams, however satisfactory as an authority, are necessarily inconvenient

for reference as well as expensive. . . . On the whole we are inclined to think the book a good
and useful one."

—

Law Jou^-nal.

Walker's Partition Acts, 1868 & 1876.
A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the

Decided Cases, and an Appendix containing Judgments and Orders. By W.
Gregory Walker, B.A., of Lincoln's Inn, Barrister-at-Law. Second Edition,

in 8vo, price 8j., cloth. 1S82.

Walker & Elgood's Administration of
Deceased Persons by the Chancery Division
of the High Court of Justice.

With an Addenda giving the alterations efiected by the New Rules of 1S83, and an

Appendix of Orders and Forms, Annotated by References to the Text. By W.
Gregory Walker and Edgar J. Elgood, of Lincoln's Inn, Barristers-at-Law.

In 8vo, price \^s., cloth. 1883.

Wertheimer's Law relating to Clubs.
By the late John Wertheimek, Barrister-at-Law. Third Edition, by A. W.
Chaster, Barrister-at-Law. In crown 8vo, price 7^. 6^/., cloth. 1903.
" A convenient handbook, drawn up with great judgment and perspicuity."

—

Morning Post.
" Both useful and interesting to those interested in club management."

—

Law Times.

"This is a very neat little book on an interesting subject. The law is accurately and well

expressed."

—

Law Jourttal.

Westbury's (Lord) Decisions in the
European Arbitration.

Reported by Francis S. Reillv, of Lincoln's Inn, Barrister-at-Law. Part I.,

price 7^. 6(/. , sewed.
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Whiteford's Law relating to Charities,
Especially with reference to tlie validity and construction of Charitable Requests and
Conveyances. By Ferdinand M. Whitekord, of Lincoln's Inn, i!arrister-at-

Law. In 8vo, price 6^., cloth.

Whiteley's Licensing Acts.
Fourth Edition. A Complete Treatise on the Licensing (Consolidation) Act, 1910 ;

Part II. of the Finance (^1909-1910) Act, 1910 ; and other relevant Acts fully

explained with Notes. P.y (Ikokce Cecil Whitelky, M.A. (Cantab.), of the

Middle Temple, Barrisier-at-Law, Editor of the Third Edition of "Whiteley's
Licensing Laws," Author of "The Licensing Act, J902," "The Licensing Act,

1904," and "The New Duties on Litjuor Licences under the Finance (1909 1910)
Act, 1910," and Sidney H. Lamb, of the Middle Temple, Barrister-at-Law. In

demy Svo, })tice \2.s. 6d.

Whiteley. The New Duties on Liquor
Licences in England and Wales under the
Finance (1909=1910) Act.

By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, B*rister-

at-Law, Editor of the Third Edition of "Whiteley's Licensing Laws," and Author
of "The Licensing Act, 1902," and "The Licensing Act, 1904— 1910." Price 55. net.

Williams' Petition in Chancery and
Lunacy.

Including the Settled Estates Act, Lands Clauses Act, Trustee Act, Winding-up
Petitions, Petitions Relating to Solicitors, Infants, etc., etc. With an Appendix of

Forms and Precedents. By Sydney E. ^YILLIAMS, Barrister-at-Law, In one
volume, Svo, price 18^., cloth. 1880.

Williams' Epitome of Railway Law.
Being. Part I. -The Cakriagl Of Goons. Part II.

—

The Carriage ok
Pa.ssen(;eks. Part III.

—

Railways and the Public. By E. E. G. Williams,
of the Inner Temple, and South Eastern Circuit, Barrister-at-Law. In royal i2mo,
price ^s. net. 1912.

Willis's Negotiable Securities.
Contained in a Course of Six Lectures. Delivered by William Willis, Esq., K.C.,

at the re(]uest of the Council of Legal Education. Third Editi<;n, by Joseph
Hurst, Barrister-at-Law, in Svo, price "js. 61/., cloth. 1912.

' No one can fail to benefit by .i careful perusal of this volume."

—

/ris/i Law Times.
" We heartily commend them, not only to the student, but to everybody—lawyer and commercial

m-in alike."— The Accountant.
" Mr. Wiilis is an authority second to none on the subject, and in these lectures he summarized

for the benefit not only of his confreres, but of the lay public the knowledge he has gained through
close study and lengthy expejience."

Willis's Law of Contract of Sale.
Contained in a Course of Six Lectures. Delivered by William W^illis, one of His
Majesty's Counsel. At the request of the Council of Legal Education. In Svo,

price J 5. 6d., cloth. 1902.

Wilshere's Analysis of Taswell=Lang'=
mead's Constitutional History.

By A. M. Wii.sHERE, LL.B., Barrister-at-Law, of Gray's Inn. In crown Svo,

price 3^. net, 191 1.
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STEVENS AND HAYNES' LAW PUBLICATIONS.

Tlilrd Edition, in %vo, pvice 28s. cloth,

THE LAW EELATING TO THE ADMINISTRATION
OF CHARITIES under tlie Cluuilahle Trusts Act, 1853-1894, and Local Governineut

Act, 1894. V>y Thomas Boukchier-Chilcott, of the Middle Tenijde, Ijarrister-at-Law.

Si.dh JUdition. price 3*3S. cloth. 1911.

HANSON'S DEATH DUTIES :
Being the sixth Edition of

THE PROBATE, LEGACY, AND SUCCESSION DUTIES ACTS; Comprising

tlie Finance Acts, 1894, 1896, 1S98, 1900, 1907, 1909-10, with Rules ; Revenue Act,

1911; Legacy Duty Act, 1796: Stamp Act, 1815; Succession Duty Act, 1853;
Customs and Inland Revenue Act, 1880 and 1881 ; witli Notes to the various Acts.

By F. H. L. EuKiNGTOX, M.A., Barrister-at-law.

Fourth Edition, in 8vo, price 10s. 6d. cloth,

OUTLINES OF THE LAW OE TOETS. By Richard Ring-

WOOD, M.A., of the Middle Temple, Barrister-at-Law.

Third Edition, croivn %vo, price 6s. &d. cloth,

THE PEINCIPLES OF MERCANTILE LAW. By Joshua
Slatek, Barrister-at-Law.

Third Edition, in 9,vo, price 16 s. cloth,

THE LAW OF THE LIMITATIONS OF ACTIONS.
Together with some observations on the E(iuital)le Doctrines of Laches (or delay)

and Acquiescence. By the late Henhy Thomas Banning. Third Edition, by
AiiciiiBALD Brown, of the Middle Temple, Barrister-at-Law.

Fourth Edition, in Svo, price 20s. cloth,

A COMPENDIUM OF THE LAW OF PEOPERTY IN
LAND. For the use of Students and the Profession. Fourth Edition, witli Addenda,

giving tlie Land Transfer Act, 1897, with references to the Text. By William
Douglas EmvA.Ri)S, LL.B., of Lincoln's Inn, Barrister-at-Law.

Fourth Edition, croum Svo, price 6s. 6d. cloth,

THE LAW OF AEBITEATION AND AWAEDS. With
Appendix containing the STATUTES RELATING TO ARBITRATION, and a

collection of Forms and Index. By Joshua Slatek, of Gray's Inn, Barrister-at-

Law.

Third Edition, in royal %vo, price. 25s.,

A CONCISE TEEATISE ON PEIVATE INTEENA-
TIONAL JURISPRUDENCE. Based on the decisions iu the English Courts. By
John Alderson Foote, one of His Majesty's Counsel.

Second Edition, in Svo, price 30s. cloth,

THE PEACTICE ON THE CEOWN SIDE OF THE
QUEEN'S BENCH DIVISION of Her Majesty's Higli Court of Justice (founded on

Corner's Crown Office Practice), including Appeals from Inferior Courts. With Appen-
dices of Rules and Forais. By F. Hugh Short, Chief Clerk of the Crown Office, and

Francis H. Mellor, K.C, Barrister-at-Law.

Tenth Edition, Svo, price 1 Os. 6d. cloth,

RINGWOOD'S PEINCIPLES OF THE LAW OF BANK-
RUPTCY ; Embodying the Bankruptcy Acts, 1883 and 1890

;
part of the Debtors Act,

1869 ; the Bankruptcy A])peals (County Courts) Act, 1884. With an Appendix contain-

ing Schedules to the Bankruptcy Act, 1883; the Bankruptcy Rules, 1886 and 1890, &c.

Tenth Edition. By R. Rinowood, of the Middle Temple, Barrister-at-Law.

Fourth Edition, in demy Svo, price 25s. cloth,

A TEEATISE UPON THE LAW OF EXTEADITION
and the Practice thereunder in Great Britain, Canada, the United States, and France,

witli the Conventions upon tlie Subject existing between England and Foreign Nations,

and the Cases decided thereon. By Sir ELdward Clarke, Knt., K.C, Her Majesty's

Solicitor-General, 1886-1892. Formerly Tancred Student of Lincoln's Inn. i'ourth

Edition, prepared by the Author and E. Peucival Clarke, B.A., of Lincoln's Inn,

Barrister-at-Law.

[ See Catalogue at end of this Volume. ]
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STEVENS AND HAYNES' UC SOUTHERN REGIONAL LIBRARY FACILITY

Ninth Edition, in roi/al i

THE LAW AND PRACTICE 1 ''"'K''''?nn'vo'J''!"'(CONSOLIDATION) ACT, 1908, and T AA 000 729 608
1907. By the Rt. Hon. SirllExNiiY Bukton im)cki.i'-i.

Third Edition, in 8vo, price 9s. cloth,

THE LAW OF MAINTENANCE, DESERTION AND
AFFILIATION. Third Edition, with the Acts for the Custody and Protection of

Children. By Temple Ghevallier Martin, Editor of tlie "Magisterial and Police

Guide," &c., and George Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law.

Sixth Edition, in Svo, price 21s. cloth,

THE LAW OF COMPENSATION FOR LANDS, HOUSES.
&c., under the Lands Clauses, Pailways Clauses Consolidation Acts, Public Health

Act, 1875, Housing of the Working Classes Act, 1890, and other Acts, with a full Collection

of Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law.

Sixth Edit.ion. By W. J. Brooks, of the Inner Temple, Barrister-at-Law.

Fifth Edition, in Svo, price 18s. cloth.

THE LAW OF EVIDENCE, ^y s. l. phipson, m.a., of the

Inner Temple, Barrister-at-Law.

In royal Svo, 2^rice 21s.,

THE HISTORY AND LAW OF FISHERIES. BySTUARxA.
Moore, F.S.A., of the Inner Temple, Barrister-at-Law, Author of ''The History and Law
of the Foreshore " and Hubert Stuart Mooue, of the Inner Temi)le, Barrister-at-Law.

Second Edition, in royal Svo, price 2Ss. cloth,

CRAIES' STATUTE LAW founded on and being the
FIFTH EDITION OF HARDCASTLE ON STATUTORY LAW. AVith Appen-

dices containing "Words and Expressions used in Statutes which have been judicially

or statutably construed, and the Popular and Short Titles of certain Statutes, and the

Interpretation Act, 1899. By William Feilden Craies, M.A., of the Inner Temple

and Western Circuit, Barrister-at-Law.

Si'vcnfh Edition, pricf 155. rloth.

ENGLISH CONSTITUTIONAL HISTORY: From the Teutonic

Conquest to the Present Time. Designed as a Text-book for Students and others. By
T. P. Taswell-Langmead, B.C.L., of Lincoln's Inn, Barrister-at-Law. Seventh

Edition, with Notes. By Philip A. Ashworth, Barrister-at-Law, translator of

Gneist's " History of the English Constitution."

Third Edition, in Svo, price 21s. cloth,

A TREATISE ON THE LAW & PRACTICE RELATING
TO INFANTS. By Archibald H. Simpson, M.A., Barrister-at-Law. Third

Edition, by E. J. Elgood, B.C. L., M.A., Barrister-at-Law.

Third Edition, in royal Svo, price 20s. net, cloth,

A TREATISE ON THE STATUTES OF ELIZABETH
against FRAUDULENT CONVEYANCES : the BilLs of Sale Acts, 1878 and 1882;
and the LAW of VOLUNTARY DISPOSITIONS of PROPERTY. By the late

H. W. May, B.A. Third Edition, by W. D. Edwards, Barrister-at-Law.

Third Edition, in Svo, pi'ricc 15s., cloth.

LEADING CASES AND OPINIONS ON INTERNATIONAL
LAW ; Collected and Digested from English and Foreign Reports, Official Documents,

Parliamentary Papers, and other Sources. Part I. : Peace. By Pitt Cobbett, M.A.,

D.C.L., Barrister-at-Law, Professor of Law, Sydney University.

Fifth Edition, in Svo, price 21s. cloth,

THE LAWS OF INSURANCE : fire, life, accident, and
GUARANTEE. Embodying Cases in the English, Scotch, Insh, American and

Canadian Courts. By J. B. Porter and W. F. Crates, Bairisters-at-Law.

Eleventh Edition, in Svo, 20s. cloth,

PRINCIPLES OF THE COMMON LAW. intended for the

Use of students and the Profession. By John Indermaur, Solicitor, and Charles
Thwaites, Solicitor.

[ See Catalogue at end of this Volume.]




